This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


^hwmiit 


mmmt 


\ 


\ 


REPORTS 


I 


OF 


CASES  ABGUED  AND  DETERMINED 


nr  TEK 


SUPEEIOE    COTJET 


OF  THS 


Omr  OF  NEW  YORK 


By  ANTHONY  L.  EOBEBTSON, 

C%««^  Juttiee  of  Hit  Court, 


VOL.  L    f 


ALBANY: 
W.  C.  LITTLE,  LAW  BOOKSELLER. 
1867.- 


..'' 


Entered  aeoordinc  to  act  of  Congreaa,  in  the  year  one  thouaand  eifbt  hundred  and  aizty-aefen 

bt  weabe  g.  little, 

0  In  the  Cierk'e  Office  of  the  Diatrict  Court  of  the  Northern  Diitriot  of  New  York. 


/.    cu^  /Z./H7 


Stereotyped  and  printed  by  O.  M.  DaTieon,  Saratoia  Sprima. 


JUSTICES 

OF  THB 

SUPERIOR     COURT 

OF  THIB 

CITY  OP  NEW  YORK, 
Duanro  tbm  pmssjod  embraced  ur  raja  tolume 


1863. 

JOSEPH  8.  BOSWORTH,  Chief  Justice. 

JAMES  MONCRIEF, 

ANTHONY  L.  ROBERTSON, 

JAMES  W.  WHITE,  }.  Jueticee. 

JOHN  M.  BARBOUR, 

CLAUDIUS  L.  MONELL, 


1864. 

ANTHONY  L.  ROBERTSON,  Chief  Justice. 

JAMES  MONCRIEF, 

JOHN  M.  BARBOUR, 

CLAUDIUS  L.  MONELL,         |.  Justices. 

SAMUEL  B.  GARVIN,' 

JOHN  H.  McCUNN,» 


*  Elected  in  place  of  Jobbpb  S.  Boiwoxth  and  JAms  W.  Wnm,  whose 
tanns  of  lerHoe  expired  on  the  81it  December,  1868. 


CASES 


BBPORTED  IN  THIS  VOLUME. 


A 

Ackemtan,  Beecher  y.A.. ..«.«...    80 
JBtna  Fire  Ids.  Co.,  Hofitaum  t...  601 

Agate  T.  Oignoiuc,... 278 

American  Female  Onaidian  Soci- 
ety, LaiierT. 596 

Andarson  T.Dickie, 288 

T. , -  700 

Ansoi  T.  Toflka, i.  668 


B 

Baker  T.  DeForert, 700 

Baldwin,  Eimmel  t 109 

■■     Loeechigk  v. 877 

Bank  of  the  State  of  New  York  v. 

Yanderhorst, 211 

Barnes  t.  Smith, 699 

Beedier  t.  Ackerman, ^ .  80 

Ben,  Carpenter  T. ^  711 

Benedict  T.  Tanderbilt, 194 

Benkard,  Heffeman  t 482 

Bird  ▼.  Hayden, 888 

Birdaall  V.  Bomell, 688 

Bliw,   The   Merchants'  Bank  of 

New  HayenT ^,  891 

Bowen,  Leeds  y lO 

Bums  y.  Erben, ....'..*•  665 


0 

Carpenter  y.  Bell, ♦ 7lf 

,  Cowdrey  y—... ...,.»  429 

,  Gillespie  y 65 

^y.  Simmons,. 860 

Charter  Oak  Fire  and  Marine  Ins.    • 
Co.,  Van  Densen  y...... ......    55 

Chase,  Sonley 222 

Cock  y.  Pahner, w-* 668 

Coddington,  Mott  y 267 

Colbnm,  Hazelton  y.  ....« 845 

Coman  y.  Storm, « 705 

Commercial  Mntnal  Ins.  Compa- 
ny, Hotchkiss  y 489 

Com  Exchange,  Ac  Ins.  Compa- 
ny, Eobinsony 14 

Coster  y.  Isaacs, «.. 176 

Cowdrey  y.  Carpentdr,.^.......^.  429 


D 

DaviB,  The  Son  Mutoal  Insurance 

Company  y. 602 

Dayton  y.  TiDon, 21 

DeFiganiere,Woodsy.607, 641,669, 681 

DeFerest  y.  Baker,^. 700 

Delano  y.  Wright, 298 

Detnarost)  Mattison  y.  < 717 


CASES  BEPOBTED. 


Dickie,  Anderson  t 288,  700 

Dorr,  Harrington  y 851 

Donglaas,  Huntington  v 204 


E 

Erben,  Bums  T 666 


Fire  Department  t.  WiUiamBon,..  476 
Ford  Y.  Townsend, 89 


a 

Qeer,  Pignolet  Y 626 

Gignooz,  Agate  y 278 

Qillespie  Y,  Carpenter, ....    65 


Harrington  y.  Dorr, 851 

Hardy  y.  Jandon, 261 

Hartley  y.  Tatham, 246 

Haskins  y.  Kelly, 160 

Haupt  Y.  Poblmann, 121 

Hauser,  SteYens  y. 40 

Hayden,  Bird  y 888 

Hazelton  y.  Colbnm, 845 

Heffeman  y.  Benkaid, 482 

Hofihian  y.  The  JEtna  Fire  Ins. 

Company, 501 

Hotchkiss  Y.  The  Commercial  Mu- 
tual Ins.  Company, 489 

Hudson  BiYer  Bailroad  Company, 

Mott  Y 585 

Huntington  y.  Douglass,  .... 204 


Isaacs,  Coster  y.. 


176 


Jaudon,  Hardy  y.. 261 

Jewett,  Lupton  Y 689 

Johnston  y.  Johnston, 642 

Jones,  Towle  Y.. ......  87 

,  White  Y 821 


Kelly,  Haskins  y 160 

Kimmel,  Baldwin  y 109 


Larter  y.  The  American  Female 

Guardian  Society, ^  698 

Lassalle,  WiUet  Y 618 

LeaYy,  Sparks  v 580 

Lee,  Wilcox  Y 855 

Lee  Bank,  President,  &c.  of,  y. 

Satterlee, 1 

Leeds  Y.  Bowen, 10 

Levy  Y.  Nicholas,  ....^ 614 

Loeschigk  y.  Baldwin, 877 

Lupton  Y.  Jewett, :.. 689 

M 

Magie  Y.  Osbom, 689 

Mason  y.  Eing, 650 

Mattison  v.  Demarest, 717 

Y.Smith, 706 

Merchants'  Bank  of  New  Haven 

Y.  Bliss, 891 

Meyer  Y.Mohr, 888 

Mohr,  Meyer  V 833' 

Moss  Y.  Priest, 632 

Mott  Y.  Coddington, 207 

Y.  Tlie  Hudson  River  Rail- 
road Company, 585 

Muloch,  Smith  v... 569 


CASES  BSPOBTEB. 


Tii 


N 

ITicholas,  Levy  T 614 

Norton  V.  Wales, -  661 


0 

OaUey  t.  Sean, 78 

Opdyke,  Boberts  T...: 287 

Osbom,  MagieT. 689 


Padd<M>  y.  WOIiains, ^ 940 

Palmer,  Cock  T... 658 

— — ,  TowloT... 447 

Patten,  ButhYon  V 416 

Patterson  ▼.  Patterson, 184 

Persse  and  Brooks  Paper  Works 

v.Willett, 181 

Pignolet  y.  Geer, 626 

Pohlmann,  Hanpt  y 121 

President,  Slc.  of  Lee  Bank  y. 

Satterlee, 1 

Priest,  Mossy 682 

B 

Bedfleld  y.  Widdleton, 79 

Bing,  Mason  v 660 

Boberts  y.  Opdyke, 287 

Bobinson  y.  The'  Com  Exchange, 

&c  Insurance  Company, 14 

Bobins  y.  Wells, 666 

.  Bnckman,  Wheeler  y. 408 

BnsseU,  BirdsaU  y.. 588 

Bathyen  y.  Patten, 416 


S 


Satterlee,  President,  &c.  of  Lee 

Banky..-.^ - 1 

Scars,  Oakley  y 78 

Simmons,  Carpenter  y.. 860 

Smith,  Barnes  y 699 


Smith,  liattison  y l 706 

y.  Mnlock, 669 

Soule  y.  Chase, 222 

Sparks  y.  Leayy, 680 

Steyens  y.  Hanser,.... 40 

Storm,  Coman  y.. 706 

Smi  Mutual  Insurance  Company 
y.  Dayis, 602 


Tatham,  Hartley  y 246 

Tillou,  Dayton  y 21 

Toian,  Towle  y 478 

Towle  y.  Jones,.... .... ........    87 

y.  Pafaner, 487 

y.  Tolan, * 478 

Townsend,  Ford  y...... 80 

Tu8ka,Anseny 668 


Vanderbilt,  Benedict  y 194 

Vanderhorst)  Bank  of  the  State  of 

Kew  York  y 211 

Van  Deusen  y.  The  Charter  Oak 

Fire  and  Marine  Ins.  Co 66 


w 

Wales,  Norton  y 561 

Wells,  Bobins  y 666 

Weston  y.  Wright 812 

Wheeler  y.  Buckman, 408 

White  y.  Jones, 821 

Widdleton,  Bedfleld  y 79 

Wilcox  V.Lee, 866 

Willet  V.  Lassalle, 618 

Willett,  Persse  &  Brooks  Paper 

Worksy 181 

Williams,  Paddon  y 840 

Williamson ,  The  Fire  Department  v.  476 
Woods  y.DeFiganiere,607, 641,659, 681 

Wright,  Delano  y 298 

^,West«>nV 812 


/ 


A  RECORD 

or   THX 

Justices  of  the  Superior  Court 


CITY  OF  NIETW  YORK, 

fb»  OggOTtwitton  of  the  Ooort  to  Jmuumt  If  1060. 
CHBONOLOOICALLT  ASMANOMD. 


1828. 

Tbe  Superior  Court  was  organized  by  the  act  of  March  31,  1828,  and 
coDsistcd  of  three  justices  appointed  hj  the  Governor^  with  the  consent  of 
the  Senate,  who  held  ofice,  respectively,  for  five  years. 

The  first  justices  appointed  were 

SaXUKL  JONESy 

J08IAH  Ogden  HorFMAK,  and 
Thomas  J^  Oaklet. 
Samuel  Jonbs  was  appointed  Chief  Justice. 

The  Court  remained  unchanged  (the  incumbents  bemg  re-appomted  from 
time  to  time)  until  the  year  1837,  when,  upon  the  death  of  Judge  Hoff- 
man, Dahibl  B.  TALLMAncB  was  appointed  to  fill  the  vacancy. 

Judge  TaQmadge  remained  in  office  until  his  decease,  in  October,  1846, 
and  Hon.  Aajlon  Vakderpoel  was  appomted  to  fill  the  vacancy. 

1846. 

At  the  time  of  the  adoption  of  the  Constitution  of  1 846,  the  Court  con- 
asted  of 

Samuel  Jones,  Chief  Justice. 
Thomas  J.  Oaklet  and 
Aason  Vandebpobl,  Justices. 
Chief  Justice  Jones  having  been  elected  a  Justice  of  the  Supreme  Court 
for  the  first  judicial  dbtrict,  at  the  election  held  in  May,  1 847,  resigned  his 
office  as  a  Justice  of  the  Superior  Court.    By  the  act  of  September,  1847, 


Z  JUSTICES   OF    THE   SUPEBIOf   COURT. 

the  Governor  was  authorized  to  fill  the  vacancy,  and  Lbwis  H.  Sandfou) 
was  appointed. 

Thokas  J.  Oaklet  was  appointed  Chief  Justice. 

The  act  of  May  12,  1847,  provided  fot  the  election  of  three  Justices  of 
the  Superior  Court,  at  the  first  judicial  election  under  the  Constitution  of 
1846.    The  same  act  extended  the  term  of  office  to  six  years. 

1847. 

At  the  election  held  on  the  1 2th  of  June,  1 847, 
Thomas  J.  Oaklet, 
Aabon  Vandebpoel,  and 
Lewis  H.  Sandpobd,  were  elected. 
In  the  allotment  of  the  terms  of  office  of  the  justices,  first  elected  under 
the  act  of  May  1 2,  1 847, 

Judge  Vanderpoel*s  term  expired  December  31,  1849. 
"     Oakley^s  *    "         "  "         "    1851. 

"     Sandpobd's         "         *'  «         "    1853. 

1849. 

By  act  of  March  24,  1 849,  the  legislature  provided  for  the  election  of 
three  additional  Justices  of  the  Superior  Court,  at  the  charter  election  to  be 
held  on  the  second  Tuesday  of  April,  1849.  (Session  Laws  1849,  P*  ^^^> 
chap.  1 24.)     At  such  election, 

John  Dueb, 
John  L.  Mason,  and 
William  W.  Campbell,  were  elected. 
In  the  allotment  of  the  terms  of  office  of  the  additional  justices. 
Judge  Mason's   term  expired  December  31,   1851. 
"      DuEB*8        "  "  "  "     1853. 

"      Campbell's  •'  .  "  •'     1855. 

At  the  same  election,  Elijah  Paine  was  elected  for  the  full  term  of 
six  years,  from  the  1st  of  January,  1850,  in  the  place  of  Judge  VaAderpoel, 
whose  term  of  office  expired  December  31,  1849. 

1850. 

On  the  1st  of  January,  1850,  the  court  consisted  of 
Thomas  J.  Oaklet,  whose  term  of  office  expired  Dec.  31,  1851. 
John  L.  Mason,  "        «  " 

Lewis  H.  Sandfobd,    "        *'  "  «♦  "         1853. 

John  Dueb,  "        "  "  *'  "  " 

Elijah' Paine,  •*        "  "  •*  "         1855. 

William  W.  Campbell,        "  "         "         «  « 
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At  the  general  ekcdon  in  November,  185 1«  Thoicas  J.  Oaklxt  was 
re-elected  for  the  full  term  of  six  years  from  January  i,  1852,  and  Josxph 
S.  BosvoBTH  was  elected  for  the  same  term,  in  place  of  John  L.  Mason* 
whose  term  of  office  expired  December  31,  1851. 


1862. 

On  the  1st  of  January,  1852,  the  court  consisted  of 
Lewis  H.  Sanbfobd,  whose  term  of  office  expired  Dec.  31,  1853. 

JOHK    DtJBB,  U  €€  €4  €€  *€  M 

Elijah  Paine,  «  «  «  «  «  ,8jj. 

William  W.  Campbell,  **  «  «  «  « 

Thomas  J.  Oakley,       '*  ••  «  **  '*  1857. 

Joseph  S.  Boswobth,    "  "  ••  «  «♦  « 

Joc^  Sandfoid  died  July  25th,  1852,  and  Robebt  Emmet  was  elected* 
in  November,  1852,  to  fill  the  vacancy.  He  took  his  seat  during  the 
November  term,  1852. 

Judge  Paine  died  October  15th,  1853,  and  Mubbat  Hofpmak  was 
elected,  m  November,  1853,  to  fill  the  vacancy.  He  took  his  seat  on  the 
third  Monday  of  the  November  term,  1853. 

At  the  general  election  in  November,  1853,  John  Dueb  was  re-elected 
for  the  full  term  of  six  years  from  January  i,  1854,  and  John  Slosson 
was  elected  for  the  same  term,  m  the  place  of  Robert  Emmet,  whose  term 
expired  December  31,  1853. 

>». 

1854. 

On  the  I5t  of  January,  1854,  the  court  consisted  of 

William  W.  Campbell,  term  expiring  December  31,  1855. 

Mbbbat  Hoffman,  "  «'  •'  «        •• 

Thomas  J.  Oakley,  "  •'  '*  "  1857. 

Joseph  S.  Bosworth,        *'  "  *'  "  « 

John  Dueb,  «  "  "  «  1859. 

John  Slosson,  "  "  "  **  " 

At  a  general  elecQon  in  November,  1855,  ^^^bat  Hoffman  was 
re-ekctcd  for  the  full  term  of  six  years  from  January  i,  1856,  and  Lewis 
B.  WooDBUFF  was  elected  for  the  same  term  in  the  place  of  William  W. 
Campbell,  whose  term  expired  December  31,  1855. 
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1856. 

On  the  1st  of  January,  1856,  the  court  consisted  of 

Thomas  J.  Oaklet,    term  expiring  December  31,  1857. 

Joseph  S.  Boswobth,    *'          "           **  '*  " 

JohnDueb,                   "          «           «  <€  ,8j^^ 

John  Slosson,              "          "            **  "  "  . 

Mubbay  Hoffman,        "          **           *'  *'  1861. 

Lewis  B.  Woodbuff,  **          *'           *♦  "  *' 

Chief  Justice  Oakley  died  May  1 1,  1857.  The  vacancy  was  not  filled. 
On^the  1 6th  of  May,  1857,  John  Dueb  was  appointed  Chief  Justice. 

At  the  general  election  in  November,  1857,  Joseph  S.  Boswobth  was 
re-elected  for  the  fiill  term  of  six  years  from  January  1,1858,  and  Edwabds 
Piebbefont  was  elected  for  the  same  term,  in  place  of  Thomas  J.  Oakley, 
deceased,  whose  term  would  have  expired  December  31st,  1857. 

1858. 

On  the  I  St  of  January,  1858,  the  court  consisted  of 

John  Dueb,  term  expiring  December  31,  1859. 

John  Slosson,            "         •'           "  "  " 

MuBBAT  Hoffman,    "          '*            "  "  1861. 

Lewis  B.  Woodbuff,           ."           •*  "  " 

Joseph  S.  Boswobth,            "           '*  *'  1863. 

Edwabds  Piebbepont,           **            '*  "  ** 

Chief  Justice  Duer  died  August  8,  1858,  and  at  the  general  election  in 
November,  1858,  James  MonobibT  was  elected  to  fill  the  vacancy  for 
the  unexpired  term  of  Chief  Justice  Duer,  ending  December  31,  1859. 
He  took  his  seat  on  the  ist  day  of  December,  1858. 

On  the  31st  of  August,  1858,  Joseph  S.  Boswobth  was  appointed 
Chief  Justice. 

At  the  general  election  in  November,  1859,  JamI:s  Mongbief  was 
reelected  for  the  ftdl  term  of  six  years  from  January  i,  i860,  and  An- 
THONT  L.  RoBEBTSON  was  elected  for  the  same  term,  succeeding  John 
Slosson,  whose  term  expired  December  31,  1859. 

1860. 

On  the  1st  of  January,  i860,  the  court  consisted  of 

MuBBAT  Hoffman,  term  expiring  December  31,  1861. 
Lewis  B.  Woodbuff,  *'        «  «         ''' 

Joseph  S.  Boswobth,  "        "  "         "    1863. 
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Edwabds  Piebbepont,     term  expiring  December  31,  1863. 
James  Moncbief,  «        «*  «        «     ,g5j^ 

Anthony  L.  Robebtson,    **        "  "        ♦*       '* 

Judge  Pierrepont  resigned  November  i,  i860, and  at  the  general  election 
m  November,  1 860,  James  W.  Whtte  was  elected  to  fill  the  vacancy  for 
the  miexpired  term  of  Judge  Pierrepont,  ending  December  31,  1863. 

At  the  general  election  in  November,  1 861,  John  M.  Bakbovii  and 
CLAUum  L.  Monbll  were  elected  foi  the  full  term  of  six  years,  from 
January  1,  1 86z,  in  the  pbces  of  Murray  Hofiinan  and  Lewis  B.  Wood- 
rufi^  respectively,  whose  terms  expired  December  •31,  i86|. 

1862. 

On  the  ist  of  January,  1862,  the  court  consbted  of 

Joseph  S.  Boswobth,      term  expiring  December  31,  1863. 

James  W.  White,             «        "             «  "  •• 

^       James  Moncbief,             «        «             «  «  ,8^j, 

Anthony  L.  Robebtson,  **        **             •*  **  ** 

John  M.  Babboub,            "        •*             •'  ••  1867. 

Claudius  L.  Monell,       «        «*             «  **  «« 

At  the  general  election  in  November,  1863,  Samuel  B.  Garvin  and 
John  H.  McCunn  were  elected  for  the  full  term  of  six  years,  from  Jani^ 
ary  i,  1864,  in  the  places  of  Joseph  S.  Bosworth  and  James  W.  Whit^ 
lespectively,  whose  terms  expired  December  31,  1863. 

1864. 
On  the  1st  of  January,'  1864,  the  court  consisted  of 

James  Monobief,  term  expiring  December  31,  1865. 

Anthony  L.  Robebtson,  **        **             **  «*      ** 

John  M.  Babboub,            **        **             «  **  1867. 

Claudius  L.  Monell,       «        *•             **  "      " 

Samuel  B.  Gabvin,           «        «             «.  «  ,35^^ 

John  BL  MoCunn,            «       «             *•  «•      «* 

On  the  day  of  January,  1864,  Anthony  L.  Robertson  was 

appointed  Chief  Jusdce. 

At  the  general  election  in  November,  1865,  Anthony  L.  Robbrtson 
was  reelected  for  the  full  term  of  six  years,  from  January  I,  1866,  and 
Samuel  Jones  was  elected  for  the  same  term,  in  place  of  Junes  Moncrie^ 
whose  tenn  expired  Pecember  31^  1865. 
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,1866. 

On  the  1st  day  of  January,  1866,  the  court  consisted  of 

John  M.  Babboub,  term  expiring  December  31,  1867. 

Claudius  L.  Monell,        "         '*  «  "       " 

Samuel  B.  GabviIj,  "         "  «  «    1869. 

John  H.  McCunn,  "         "  "  «      « 

Anthony  L.  Robebtson,   **         "  "  "1871. 

Samuel  Jones,  *•         •*  «  "      •' 

Samuel  Jones  was  Chief  Justice  from  the  organization  of  the  court,  until 
his  resignation  as  a  justice  thereof^  in  May,  1 847. 

Thomas  J.  Oakley,  from  May,  1847,  until  his  death.  May  11,  1857. 
John  Duer,  from  May  16,  1857,  until  his  death,  August  8,  1858. 
Joseph  S.  Bosworth,  from  August  31,  1858,  until  the  end  of  his  term, 
December  31,  1863. 

Anthony  L.  Robertson,  from  January,  1 864. 

Jonathan  Prescott  Hall,  reported  the  opinions  of  the  court  from  and 
including  August  term,  1828,  to  and  including  December,  term,  1829, 
2  vols. 

Judge  Sandford,  from*  and  including  October  term,  1847,  to  and  in- 
cluding May  term,  1852.     5  vols. 

Chief  Justice  Duer,  from  May  term,  1852,  to  and  including  March 
term,  1857.    6  vols. 

Chief  Justice  Bosworth,  from  and  including  April  term  1857,  to  and 
including  December  term,  1862.     10  vols. 


in  jHemorUitf* 


Tbb  author  of  the  present  series  of  reports  has  deemed  its  CQnmieiioe- 
ment  a  fittisg  occasion  for  ofiering  a  tribute  of  respect  to  a  departed 
luminary,  the  rays  of  whose  intellect  long  shed  tlnstre  upon  the  Court 
from  which  those  reports  enunate.     He  has  been  the  more  moTod  to 
this,  because  ^  commonity  has  been  deprived  by  the  death  of -his  suc- 
cessor in  office  and  position,  associate  on  the  bench  and  cotemporary  at 
the  bar  quickly  fbllowii:^  in  his  own,  of  the  more  extended  and  appreci- 
ative biography  promised  by  the  former,  amid  the  grief  and  tears  which 
succeeded  the  loss  of  his  predecessor.*     The  writer  fully  aware  of  his 
inability  to  portray  the  mental  lineaments  and  endowments  of  the  sub- 
ject of  this  sketch  completely  and  satisiactorily,  does  not  undertake  to 
rehearse  all  his  achievements,  but  considers  himself  bound,  having  under- 
taken to  bend  the  bow  of  Ulysses,  as  his  successor,  to  say  something  of  tiie 
skill  and  strength  of  its  original  possessor. 

Thomas  J.  Oaklby,  the  subject  of  this  sketch,  was'  bom  in  the  kst 
century,  (in  the  year  1783,)  in  Dutchess  county  in  this  state.  His  parent- 
age was  respectable,  his  &ther  being  a  prosperous  farmer.  Before  the 
hfgmning  of  the  present  century  he  had  finished  his  pxe-collegiate  studies, 
and  in  the  year  1797  matriculated  at  Yale  Coll^,  fxx>m  which  he  gradu- 
ated after  this  century  dawned  upon  us,  in  1801.  Immediately  after 
leaving  college  he  commenced  the  study  of  the  kw  in  the  (then)  viUage  of 

*  See  aMonnt  of  iceetiiig  of  Bar,  appended. 
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PoQgJikBepiie^  in  iiis  native  county,  and  condnued  to  pnisiie  it  there  antH  hit 
admission  to  the  bar  in  the  year  1 804.  Hb  ambition  drew  him  into  politi- 
cal life,  and  some  idea  may  be  formed  of  the  estimate  by  his  fcDow  citizens 
of  his  abilities,  by  their  election  of  him  at  the  early  age  of  thirty,  in  the  year 
1813,  to  represent  the  district  in  which  he  lived  in  the  coi^^ess  of  the 
United  States.  At  the  end  of  his  first  term  he  was  reelected  to  serv9 
again  from  the  same  district.  After  the  exhaustion  of  hb  second  term, 
and  in  the  year  1817,  he  resumed  the  practice  of  his  profession  in  tkb 
same  place.  He  was  zgjun,  however,  disturbed  in  it,  although  without 
entirely  withdrawing  from  it,  by  being  summoned  a  kw  yean  afterwardi 
to  represent  his  native  county  in  the  assembly  of  tins  state.  At  the  end 
of  his  term  of  service,  in  the  year  1821,  as  a  reward  for  his  public  ser- 
vices in  recognition  of  his  great  legal  ability;  he  received  the  appointment 
of  attorney  general,  the  highest  law  office  of  the  state.  He  discharged  the 
duties  of  that  statical  with  great  success  for  several  years,  but  was  again, 
after  an  interval  of  ten  years,  summoned  by  his  fellow  citizens  and  neighr 
bors  from  the  practice  of  the  law  to  represent  them  for  a  third  term  in 
congress,  in  the  year  1827.  Before,  however,  the  expiration  of  his  term 
as  such  representative,  upon  the  formation  of  a  new  court,  adequate  as 
was  supposed  to  dispose  of  the  increasing  litigation  of  a  great  and  growing 
commerdal  metropolis,  to  be  located  in  the  city  of  New  York,  he  was 
appointed  one  of  its  judges.  Hb  associates  being  the  late  eminent  Chan- 
cellor of  the  state,  the  Hon.  Samuel  Jonbs,  whom  a  constitudonal  limita- 
tion of  age  had  previously  removed  from  the  bench  of  the  Court  of 
Chancery,  and  the  Hon.  Josiau  Ogden  Hoffman,  previously  dbtinguished 
as  attorney  general  of  the  state  and  a  renowned  advocate.  Judge  Jones 
was  created  chief  justice  of  the  new  court  and  continued  to  preside  over 
its  deliberations  until  after  the  adoption-  of  the  present  constitution,  (1847,) 
when  he  was  elected  to  the  office  of  a  judge  of  the  Supreme  Court  of  thb 
sttte,  and  Justice  Oakley  succeeded  to  the  post  of  chief  justice  of  the 
Superior  Court,  which  he  retained  until  hb  death  in  May,  1857.  His 
name  was  again  and  again  submitted  to  popular  sufirage  under  such  con- 
stitution, but  he  was  always  elected  by  krgp  majorities  to  continue  in  office 
as  a  justice,  and  by  the  votes  of  hb  brethren  raised  to  be  their  chief. 
Before  thb  elevation  to  the  bench,  Mr.  Oakley  had  been,  not  only  while 
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at  the  bar»  constantly  employed  in  the  most  intricate  and  important  cases 
in  the  Supreme  Court  of  the  United  States,  and  in  the  courts  of  his  native 
sute,  but  had  distinguished  himself  by  forensic  effbrts  in  the  hall  of  the 
national  le^skture.  The  ixx>ks  of  reports,  of  both  federal  and  ^tate 
courts,  show  how  frequently  and  in  cases  of  what  magnitude  he  had 
appeared.  In  the  well  known  controversy  in '  regard  to  the  exclusive  right 
of  navigating  the  waters  of  this  state  by  steam,  granted  to  the  •  inventor 
Fulton  and  his  patron  Chancellor  Livingston,  reported  in  Wheaton's 
•Reports  under  the  title  of  Gibbons  v.  Ogden,  Mr.  Oakliy  bore  a  con- 
s{»cuou8  part,  as  the  advocate  of  the  rights  of  his  native  state.  Upon  the 
great  constitutional  question  involved  in  that  case  of  the  rights  of  the  state 
and  the  paramount  power  of  congress,  his  argument  before  the  Supreme 
Court  of  the  United  States  was  a  model  of  terseness,  ckamess  and  strengtL 
Indeed  at  the  time  he  almost  bore  away  the  palm  from  his  distinguished 
competitors,  although  the  grand  and  fervid  Emmitt  was  coadjutor  and  the 
majestic  Webster  and  eloquent  Wirt  were  his  opponents.  Men's  minds 
in  his  native  state,  proud  of  their  champion,  dwelt  most  upon  his  dudda- 
tion  of  the  subject  of  the  contest.  He  also  bore  a  dbtmguished  part  in 
the  same  court  in  the  controversy,  respecting  a  very  large  tract  of  land 
composing  nearly  the  entire  county  of  Putnam  in  this  state,  which  had 
been  confiscated  by  the  state  during  the  war  of  the  revolution  for  the 
adhesion  of  its  supposed  owners  to  the  fortunes  of  the  parent  country, 
on  which  occasion  Mr.  Oakley  represented  the  claimants,  Messrs.  Astor 
and  Fowler^  He  was  also  concerned  in  most  of  the  important  Htigations 
which  sprung  up  within  this  state  between  landlords  of  largp  tracts  of 
land  and  thdr  tenants,  out  of  the  reservation  of  rights  in  long  leases  to 
the  lessors,  which  subsequendy  deviated  into  violence  in  what  have  since 
been  known  as  anti-rent  disturbances.  He  handled  with  masterly  skill 
and  knowledge  on  those  occasions  before  the  highest  courts  all  the  law 
derived  from  feudal  tenures,  in  his  discussions  of  it. 

A»  a  judge,  Jusdce  Oaklet  was  eminendy  distinguished  lor  the  great 
moral  quality  of  impartiality.  A  quality  so  important  in  filling  a  judicial 
station,  as  almost  to  make  up 'for  an  inferiority  of  intellectual  ability  or 
leamii^.  But  guided  as  it  was  in  his  case  by  the  most  penetrating  and 
rapid  perception  of.  the  reladon  of  all  the  facts  of  the  case  to  each  other, 
B 
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tu  the  testimony  was  evolved  or  ts  counsel  advanced  a  statement  of  them, 
he  rarely  erred.  He  grasped  at  once  the  controlling  points  of  a  case,  and 
applied  the  hcts  to  them  with  intuitive  quickness.  This  did  not,  how- 
ever, prevent  his  listening  with  patience  to  the  arguments  of  others,  reserv- 
ing his  judgment,  until  he  could  remarshal  all  his  views,  so  as  to  exclude  all 
possibility  of  mistake.  His  practical  sense  easily  broke  the  meshes  of  a  merely 
well  woven  ingenious  argument.  In  his  mental  grasp,  the  cobwebs  of 
sophistry  were  reduced  to  their  original  in^gnificance.  Like  most  men 
of  powerivd  minds  he  had  but  little  pride  of  opinion,  and  was  fiilly  ready* 
on  having  it  pointed  out,  to  acknowledge  an  error,  but  still  always  retained 
enough  of  confidence  in  hb  judgment,  to  destroy  every  thing  like  vaciUa- 
tion  in  coming  to  a  conclusion  or  subsequent  doubL  He  always  aimed  to 
reach  the  point  involved  in  a  discussion  by  the  most  direct  course,  pro- 
vided it  did  not  prevent  a  proper  understanding  of  the  subject  by  his 
auditors.  He  rarely  took  extended  notes  of  a  trial  when  on  the  bench, 
confining  himself  to  mere  memoranda  of  the  most  important  facts,  and 
trusting  himself  for  details  to  a  tenacious  memory.  Most  even  of  his  re- 
corded opinions  were  delivered  oraUy  and  taken  from  his  lips  by  the  reporter. 

In  private  life  he  was  unostentatious,  simple  in  his  manners,  easy  of 
access,  affiible  and  genial  In  the  discharge  of  his  public  duties  he  was 
austere,  rigid  and  prompt,  which  amounted  almost  to  abruptness,  and  he 
despatched  rapidly  a  large  amount  of  public  business.  No  amount  of 
judicial  labor  wearied  him.  Indeed  his  labors  seemed  to  serve  the  ordi-> 
nary  purposes  of  relaxation  or  recreation,  which  were  entirely  unnecessary 
to  sustain  his  endurance. 

He  was  for  many  years  before  his  death  a  sincere  professing  chnsdaq 
and  a  member  of  Calvary  Church,  of  the  Episcopal  denomination.  He 
took  a  deep  interest  in  preserving  the  fi>rms,  ritual,  discipline  and  doctrines 
of  the  ecclesiastical  body  to  which  he  was  attached.  Many  conventions 
of  delegates  of  that  body  can  attest  his  sound  advice,  his  accurate  and 
profound  ecckaiastical. learning,  his  kige  and  disinterested  views  and  tol- 
erant spirit.  The  discussions  in  which  he  took  pan  were  changed  in  a 
moment,  when  he  appeared  on  the  scene  to  intervene  between  contending 
controversialists,  into  a  recognition  of  the  undisputed  truths,  which  he 
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announced  in  a  calm  judicial  air,  that  alone  calmed  the  passions  and  le- 
stored  reason. 

In  person  Judge  Oaklet  was  of  a  middle  height,  vigorously  formed,  of 
a  strong  frame,  and  florid  complexion,  of  a  bilious  temperament,  with  a 
full  face,  massive  features,  heavy  eyebrows  and  strong  hair,  standing  thick 
and  erect  above  his  high,  bald,  prominent  forehead.  His  nose  was  straight 
and  well  proportioned.  His  eyes  were  dark  and  quick,  although  they 
appeared  small  in  conseqence  of  the  permanent  use  of  glasses  for  a  defec- 
tive vision,  being  near  sighted.  His  person  was  majestic  and  his  address 
in  public  commanding.  His  voice  was  sonorous  and  his  dicdon  flowing 
with  but  little  rhetoric  or  gesticuladon. 

He  died  at  his  residence  in  the  city  of  New  York  on  the  i  ith  day  of 
'  May,  1 857,  full  of  years  and  of  honors,  at  the  advanced  age  of  seventy-four, 
without  a  struggle,  in  the  bosom  of  his  fiunily  and  with  the  consoktions 
of  religious  ministradon  and  belief.  Of  his  family,  a  bereaved  widow  and 
four  children  live  to  lament  his  loss,  and  a  vacancy  was  left  in  the  mourn- 
ing community  not  easy  to  fill. 

Upon  his  death  being  made  known  a  meeting  was  called  of  the  New 
York  bench  and  bar  in  the  general  term  room  of  the  Supreme  Court,  on 
the  13th  of  May,  1857,  in  order  to  express  their  feelings  on  the  occasion. 
Long  before  the  hour  of  meeting  the^  room  was  densely  filled.  All  the 
judges  of  the  city  and  prominent  members  of  its  bar  were  present,  as  well 
as  Judges  Selah  B.  Strong,  of  Sufi%)lk,  and  James  Emott,  of  Dutchess, 
neighboring  counties. 

The  meedng  was  called  to  order  by  Mr,  F.  B.  Cutting,  and  upon  his 
nominadon  the  Hon.  John  Duer,  a  justice  of  :^  Sup^jriof  Couit^  was 
called  to  the  chair.  The  Hon.  Samuel  Nelson,  jusdce  of  the  Supr^ne 
Court  of  the  United  States  for  the  second  ^uijt,  Samuel  R.  BMts, 
judge  of  the  District  Court  of  the  United  Stages  for  the  southern  district 
of  New  York,  Judges  Mftchell  and  iNGRAHA&lrof  the  Supnji^c  Courf  of 
this  state,  and  A.  W.  Bradford,  Esq.  surrogate  of  «the  cityand^^&nty, 
were  appointed  vice  presidisnts. 

Upon  Judgp  Duer's  taking  the  chair,  Messrs.  W.  M.  Evarts  and  E. 
S.  Van  Winkle  were  appointed  secretaries  of  the  meeting. 
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Mr.  EvARTS  then  ofiered  the  following  resolutions : 

Resolved,  That  in  the  death  of  Chief  Justice  Oaklby  the  bench  and 
bar  have  lost  one  of  their  most  distinguished  ornaments.  For  during  the 
fifty  years  that  he  has  been  one  of  us^  he  has  never  for  one  moment  ceased 
to  be  a  bright  and  leading  example  in  the  profession. 

Resolvedy  That  distinguished,  as  he  has  been,  throughout  his  whole  career 
for  great  good  sense,  and  a  clear,  vigorous  and  powerful  intellect,  he  has  in 
all  situations  occupied  a  prominent  position.  As  a  le^lator,  ranking 
among  the  first,  though  without  ambition  for  political  distinction. 

As  the  chief  law  officer  of  the  state,  standing  at  the  head  of  the  pro- 
fession, even  when  there  were  giants  in  the  land. 

And  as  a  judge,  during  the  whole  thirty  years  of  his  sitting  on  the 
bench,  occupying  a  place  among  the  first  of  the  judiciary  of  the  country. 

Resolved,  That  knowing  his  unswerving  integrity,  hb  grasp  of  intellect 
and  his  decision  of  character,  we  mourn  over  his  departure  as  that  of  one  * 
whose  place  will  not  soon  be  filled  among  us. 

Resolved,  That  as  a  slight  testimonial  of  our .  respect  for  his  memory, 
and  of  our  regard  for  his  character,  the  members  of  the  bar  will  attend 
his  fimeral,  and  wear  the  usual  badge  of  mourning  for  thirty  days. 

Resolved,  That  a  copy  of  these  resolutions,  signed  by  the  officers  of  this 
meedng,  be  transmitted  to  the  family  of  the  deceased. 

Mr«  Lord  then  rose,  and  after  moving  the  adoption  of  the  resolutions  so 
proposed,  addressed  the  meeting  in  a  few  eloquent  remarks.  He  said  the 
leading  features  and  rudimentary •  elements  of  Judge  Oakl£Y*s  character, 
were  a  robust  common  sense,  a  large  humanity,  a  generous  spirit,  and  a 
directness  and  simplicity  of  nature  and  address.  Because  he  disliked  soph- 
istry of  all  kinds,  he  was  sometimes  rough  toward  that  which  struck  him 
as  merely  rhetorical,  tawdry  or  unjust,-  but  he  was  never  known  to  be 
impatient  of  that  whick  was  simple  and  true.  It  was  his  aim  to  ascertain 
where  justice  lay,  and  administer  the  law  as  near  as  precedents  would  per- 
mit. His  clearness  of  apprehension  was  remarkable ;  hence  in  all  com- 
plicated trials  before  him,  he  classified  facts,  gave  their  due  weight  to 
circumstances,  and  dispelled  whatever  bias  or  prejudice  might  have  clouded 
the  real  question  at  issue.  In  matters  of  law  he  placed  his  judgment 
upon  the  highest  principles.  His  sagacity  was  never  at  a  loss.  His  up- 
rightness was  not  of  that  vulgar  sort,  which  is  merely  capable  of  refusing 
a  naked  bribe,  but  it  was  thorough  impartiality,  unmoved  by  influences  of  . 
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any  description.  With  soch  great  qualities  it  may  well  be  asked  whenee 
did  Judge  Oaklet  derive  them?  I  answer  in  the  school  of  the  bar. 
The  bar  is  the  mother  of  the  bench.  And  although  the  bar  may  be  sub- 
ordinate to  the  bench,  as  even  the  queen  is  the  subject  of  a  king,  yet  she 
is  also  the  mother  of  the  king,  so  that  were  there  no  queen  there  would 
be  no  second  king.  Mr.  Lord  then  stated  that  Mr.  Oaklet  was  not  a 
native  of  this  city,  but  came  from  the  country  to  the  city.  He  had  suc- 
ceeded Mr.  Martov  Van  Buren  in  the  attorney  generalship  of  the  state. 
He  was  the  cotcmporary  and  compeer  of  Judge  James  Emott,  Mr.  Abra- 
ham Van  Vechtbn,  Mr.  Gold  and  others  of  no  less  distinction.  The 
speaker  then  proceeded  to  draw  a  glowing  picture  of  Mr.  Oaklet  aiguing 
before  the  Supreme  Court  of  the  United  States  when,  with  Thomas  Addis 
*  Emmet  on  the  same  side,  representing  the  great  state  of  New  York,  he 
encountered  Daniel  Webster  and  Wiluam  Wirt,  m  the  great  case  of 
Gibhons  v.  Ogden,  That  was,  in  Mr.  Lord's  judgment,  the  culminating 
crisis  in  Judge  Oaklet's  life  as  an  advocate.  By  the  qualities  which  he 
has  shown  at  the  bar  in  that  and  other  cases,  he  fully  demonstrated  his  fit- 
ness for  the  bench  to  which  he  was  afterwards  elevated. 

The  chairman.  Judge  Dver,  in  a  voice  broken  and  tremulous  with  feel- 
ing, attempted  to  reply,  but  it  was  evident  he  could  not  trust  himself  to 
speak  at  length  on  the  occasion.  He  could  only  say  that  whatever  the 
loss  of  the  community  Hiight  be,  no  one  not  associated  with  the  deceased 
in  judicial  duties  could  understand  how  great  the  public  and  private  loss 
was,  but  stated  his  intention  to  prepare,  in  good  time,  a  full  memoir  of 
Judge  Oaklet  for  the  benefit  of  the  bar.* 

Mr.  Francis  R.  Tillou  seconded  the  resolutions,  and  remarked  that  he 
heartily  concurred  in  what  had  been  said.     He  had  never  heard  a  com- 

*  It  U  greatly  to  be  deplored  that  the  learned  Judge,  the  eotemporuy,  eomrade  and 
asBoelate  of  the  deeeaaedf  did  not  find  time,  In  the  maltlpUclty  of  his  labors,  to  complete 
his  purpose,  bat  hlmeelf  paned,  leaving  to  feebler  hand«  the  duty  of  doing  ■omothlng  to 
rescae  the  memory  of  Chief  Justice  Oaklit  from  the  corrosion  of  time.  The  band  of 
men  to  which  he  belonged,  fitted  by  their  ablllUcs,  learning,  skUI,  experience  and 
Judgment  for  every  post  where  mental  and  moral  power  were  needed,  hare  pasMd  away, 
are  scattered  or  are  no  longer  in  aoUvo  life.  The  writer's  acqnaintance  with  Jadge  O  aklry 
commenced  with  his  administration  of  Justice  in  the  court  which  he  adorned ;  and  he 
never  enjoyed  the  Intimacy,  which  would  supply  him  with  abundant  materials.  He  has 
done  the  best  he  could  with  those  at  his  command,  and  will  be  amply  satisfied,  if  the  pres- 
ent sketch  prove  an  incentive  for  some  abler  hand  to  preserve  the  memory  of  Thomas  J. 
OAKX.XT  fxook  the  oblivion  which  time  may  heap  upon  it 
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plaint  agamst  Judge  Oakley's  judicial  course.  As  a  judge  he  was  preemi- 
nent; always  calm  and  equable,  always  impressing  the  jurors  whom  he 
charged,  as  well  as  the  bar  who  practiced  before  him,  with  his  soundness 
of  judgment.  All  who  knew  him  could  testify  to  his  kindness  of  heart 
and  amiability  of  disposition,  and  what  was  very  greatly  to  his  honor,  he 
never  turned  away  a  young  practitioner  at  the  bar  with  a  harsh  answer. 

Mr.  Hiram  Ketchum  then  addressed  the  meetmg.  After  alluding  to 
the  last  meeting  of  the  bar  on  a  similar  occasion — the  death  of  Ogden 
Hoffman — ^he  spoke  of  the  simpleand  unadorned  greatness  of  Thomas  J. 
Oakley,  the  only  man  who  was  ever  made  a  judge  by  the  bar  of  the  city. 
He  asked  who  could  bring  a  charge  against  Judge  Oakley  ?  Who  could 
say  that  he  had  not  done  his  whole  duty  during  the  thirty  years  that  he 
had  sat  upon  the  bench  ? 

Christianity,  too,  Christianity  claimed  his  great  intellect  and  sound  judg- 
ment for  herself. 

The  resolutions  having  been  again  read  by  Mr.  Evarts  and  put  by  the 
cliairman,  were  unanimously  passed.  Mr.  Gerard  moved  that  the  reso- 
lutions be  printed  in  all  the  daily  papers  of  the  city,  which  was  passed, 
and  the  meeting  adjourned 
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ABGUED  AND  DETEBMINBD 
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SUPERIOR   COURT 

OV  THS 

dTT  OP  NEW  TOBK, 

AT  OENBBAL  TBKH. 


The  PBXsiBKirr,  Dibxotors  and  Cokpant  of  the  Ln  Bakk, 
plaintifib  and  respondents,  v$.  Gsobqx  B.  Satteklxi,  de- 
fendant and  appellant 

1.  On  appeal,  the  respondents  tie  entHM  to  the  beneflft  of  anj  pnsnmptiaa 
whicJi  win  uphold  their  Judgment 

2,  On  appeal  from  a  Judgment  in  which  the  Talidity  of  a  married  woman's  ood- 
tract  18  inTolved,  if  it  does  not  appear  from  the  evidenoe,  properly  hi  the  case, 
that  she  was  the  wife  of  the  person  with  whom  the  contract  was  made,  the 
appellate  court  win,  hi  support  of  the  judgment,  ittesnme  that  she  was  .not  his 
wife,  even  although  the  surname  of  the  two  may  be  the  same. 

8.  Where  one  draws  a  hoi  of  exchange  payable  to  the  order  of  his  wife,  her 
Indorsement  of  the  bill  gives  the  faidorsee  a  title  which  enables  him  to  reooTer 
upon  ft  against  the  acceptor.  The  Talidlty  of  the  indorsement  does  not 
depend  upon  a  qnestton  of  contract  or  obligation  as  between  the  husband  and 
wife;  but  by  his  directing  the  bill  to  be  paid  to  her  order,  she  is  made  his 
agent  to  rsceire  the  money,  with  necessary  authority  to  transfer  the  bilL 
(Before  Babbovb  and  M  ohsll,  JJ.) 

Heaid  April  9, 1868;  decided  Blay  9, 1888. 

Rob.— I.  1 


2  CASES  IN  THE  SUPERIOR  COURT. 

President^  &c.  of  Lee  Bank  v,  Satterlee. 

This  was  an  appeal  by  the  defendants  from  a  judgment  in 
fitvor  of  the  plaintifGs. 

The  action  was  brought  upon  three  bills  of  exchange  drawn 
by  one  Pierre  C.  Kane,  at  Lenox,  in  Massachusetts,  payable 
to  the  order  of  his  wife,  Mrs.  Edith  Kane,  upon  and  accepted 
by  the  defendant.  The  bills  were  subsequently  indorsed  by 
Mr.  Kane,  an4  negotiated,  apd  were  afterwards  discounted  by 
the  plaintidb. 

The  allegations  of  the  complaint  were  as  follows : 

I.  That  the  plaintiffs  were,  at  the  times  therein  mentioned, 
a  corporation  of  the  state  of  Massachusetts,  organized  pur- 
suant to  an  act  of  the  legislature  of  said  state,  located  and 
established  at  Lee,  in  said  state,  and  capable  of  suing  and 
being  sued  in  any  court  of  record. 

II.  That  on  the  24th  day  of  October,  1857,  one  Pierre  C. 
Kane  made  a  bill  of  exchange  in  writing,  dated  on  that  day, 
of  which  a  copy  was  given. 

III.  That  subsequent  to  the  making  of  said  bill,  the  said 
Kane  delivered  it,  for  valuable  consideration,  to  his  wife,  Mrs. 
Kane ;  and  that  subsequent  thereto,  and  before  its  maturity, 
the  same  was  presented  to  the  defendant,  Gtoorge  B.  Satterlee, 
for  acceptance,  and  accepted  by  him  in  due  form  of  law,  by 
his  writing  across  the  face  thereof,  the  words,  ^^  accepted. 
Geo.  B.  Satterlee.'' 

lY.  That  subsequent  thereto,  and  before  the  maturity  of 
said  bill,  the  same  was  duly  indorsed  by  the  said  Mrs.  Edith 
Kane  to  the  plaintiffs  herein,  for  valuable  consideration,  and 
at  the  maturity  thereof  was  duly  presented  to  the  defendant 
for  payment,  and  payment  thereof  demanded,  but  refused,  and 
no  part  has  since  been  paid,  but  the  same  is  wholly  unpaid, 
although  long  past  due. 

Then  followed  similar  allegations  as  to  two  other  bills,  as 
second  and  third  causes  of  action.  The  complaint  concluded 
by  alleging  that  ^Hhe  plaintiffs  are  now  the  lawful  owners 
and  holders  of  each  and  every  one  of  said  bills  of  exchange 
above  mentioned,  and  that  the  defendant  is  now  justly  indebted 
to  the  plaintiffs  thereon  in  a  certain  sum.'' 
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President,  dm,  of  Lee  Bank  w.  Bfttteriee. 

The  answer  traversed  the  incorporation  of  the  plaintiift,  the 
delivery  and  indorsement  of  the  hills  for  value,  the  pUintiA' 
ownership  «id  interest,  and  the  hon-payment  of  the  hills,  and 
avenned  that  they  were  paid  at  maturity  hy  a  mortgage  given 
by  Mrs.  Kane  to  the  plaintiffs.  It  further  averred  that  they 
were  accepted  by  the  defendant  for  the  accommodation  of 
Pierre  0.  Kane  or  Edith  Kane,  and  without  consideration,  of 
which  the  plaintiffs  had  notice.  It  further  allied,  that  when 
or  after  the  bills  became  due,  the  plaintiffs  and  Pierre  0.  Kane 
made  an  agreement  whereby  the  time  for  payment  of  said  bills 
was  extended  without  the  consent  of  the  defendant,  and  to  his 
damage ;  and  the  defendant  prayed  that  the  plaintifb  be  com- 
pelled to  collect  their  claim  against  Pierre  0.  Some  and  Edith . 
Kane,  on  the  bills,  by  the  foreclosure  of  the  mortgage,  and 
that  the  bills,  as  to  the  defendant,  be  cancelled,  and  his  name  be 
erased  thOTefrom. 

The  new  matter  stated,  in  the  answer  was  denied  by  the 
pluntiffs'  reply. 

By  a  stipulation  between  the  attorneys  of  the  respective 
parties,  the  incorporation  of  the  plaintiffii,  the  signature  of 
Mrs.  Kane,  the  indorser,  and  the  &ct  that  she  was  a  married 
woman,  were  admitted. 

The  cause  was  tried  on  the  19th  day  of  May,  1862,  at 
special  term,  before  Mr.  Justice  Barboub,  without  a  jtuy. 
The  signatures  to  the  bills,  which  were  offered  in  evidence  by 
tiie  plaintiffs,  were  admitted  by  the  defendant.  The  plain- 
tiffs' counsel  thereupon  offered  in  evidence  a  mortgage  dated 
10th  of  November,  1859,  purporting  to  have  .been  made  by 
Pierre  C.  Kane  and  Edith  his  wife,  to  the  plaintifEs.  The 
admission  of  such  mortgage  in  evidence  was  objected  to  by  the 
counsel  for  the  defendant,  and  the  court  sustained  the  objec- 
tion ;  to  which  the  plaintiffs^  counsel  excepted.  Thereupon, 
with  proof  of  the  computation  of  interest,  the  plaintiffs  rested 
their  case.  The  counsel  for  the  defendant  thereupon  moved 
to  dismiss  the  complaint,  on  the  ground  that  the  fact?  therein 
set  forth  did  not  coiistitute  a  cause  of  action  agamst  the 
defendant — that  a  married  woman,  by  common  law,  has  no 
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President,  &c.  of  Lee  Bank  v,  Satterlee. 

right  to  indorse  or  transfer  a  bill  of  exchange,  and  that  such 
indorsement  gives  no  valid  title  thereto.  The  judge  denied  the 
motion ;  to  which  snch  counsel  excepted.  He  then,  to  sustain 
tihe  issues  in  his  behalf,  offered  in  evidence  a  deed  of  trust, 
dated  September  26th,  1853^  between  Edith  Brevoort  of  the 
first  part,  Pierre  0.  Kane  of  the  second  part,  and  trustees  of 
the  third  part,  and  the  case  was  afterwards  submitted ;  and 
the  judge  gave  judgment  in  favor  of  the  plaintifib  for  the 
amount  claimed,  and  interest,  with  costs..  The  following  opin- 
ion was  delivered  by  him : 

Babboub,  J.  This  action  was  brought  by  the  indorser  and 
holder,  upon  three  bills  of  exchange,  drawn  in  Massachusetts 
by  Pierre  0.  Kane,  upon  the  defendant,  payable  to  the  order  of 
Edith  Kane^  the  wife  of  the  drawer,  three,  four  and  six  months, 
after  date,  respectively,  and  indorsed  by  her,  and  duly  accepted 
by  the  drawee,  before  maturity. 

The  counsel  for  the  defendant  insists  that  the  drawing  of 
a  bill  of  exchange,  and  its  delivery  to  the  payee,  constitute  a 
contract  between  the  drawer  and  drawee,  whereby  the  former 
becomes  bound  to  pay  to  the  latter,  or  to  his  indorsees,  the 
amount  of  such  bill,  in  case  the  same  shall  not  be  accepted  or 
paid  upon  due  presentment ;  that  a  husband  is  incapable  of 
thus  contracting  with  his  wife;  that  the  wife,  in  tiiis  case, 
took  no  title  by  such  delivery ;  and  that  the  biUs  in  question 
were  and  are,  for  these  reasons,  void,  and  inoperative  as  Itgainst 
the  acceptor. 

In  the  absence  of  all  evidence  of  maia  fide  poaseaaio  in  the 
holder,  proof  X)f  possession  of  the  bills  by  the  plaintifib  is, 
prima  faciey  sufficient  to  establish  their  ownership  of  them. 
{Oonroy  v.  Warretiy  3  John.  Gh.  259.  Peacock  v.  Bhodes, 
2  Doug.  633.  Mottram  v.  Mills,  1  8andf.  37.)  The  plain- 
tiffs are  therefore  entitled  to  recover,  if  the  bills  are  valid  obli- 
gations as  against  the  acceptor. 

It  is  true  that  by  the  common  law,  which,  in  that  regard, 
must  control  in  this  case,  a  husband  and  his  wife  are,  in  gen- 
eral, incapable  of  contracting  with  each  other  so  as  to  create 
a  right  of  action  in  favor  of  the  one*  as  against  the  other. 


NEW  YORK— MAT,  1863. 


Prorident,  dtc.  of  Lee  Bank  w.  Satterlee, 


Bat  a  bill  of  exchange  is  not  merely  a  contract  betweoi  the 
drawer  and  the  payee.  It  10,  when  accepted,  a  new  coatraet 
between  the  acceptor  and  the  thenholder,  who  in  this  caae  was 
the  indorsee  of  the  wife ;  nor  is  such  a  bill  always  a  contract  iM 
between  the  drawer  and  the  person  to  whom  or  to  whose  order 
it  is  payaUe.  It  may  be  made  payable  to  the  order  of  the 
drawer  himself,  or  to  some  one  receiving  the  same  for  collectioB 
for  the  benefit  and  the  nse  of  the  drawer ;  or,  what  is  a  very 
common  occurrence  in  commercial  commonities,  it  may  be 
payable  to  the  order  of  some  person  who  indorses  it  simply  for 
the  accommodation  of  the  maker.  In  none  of  those  cases  is 
there  any  contract  which  can  be  enforced  by  the  payee  named 
in  the  biU,  against  the  mak^.  In  each  instance,  it  is  a  mere 
direction  to  pay,  and  has  no  validity  whatever  as  an  obligation, 
until  indorsed  to  a  bonajide  purchaser  or  acceptor. 

In  this  case  the  defendant  held  in  his  hands  moneys  belong- 
ing to  the  drawer,  to  the  amount  mentioned  in  the  biUs.  {Qrif- 
fith  V.  Beed^  21  Weud.  502.)  He  was  directed  by  the  drawer 
to  pay  those  moneys  over  to  his  wife,  or  to  such  person  as  she 
should,  by  her  order,  appoint  to  receive  the  same ;  and  by  the 
same  instruments,  such  drawer,  in  effect,  constituted  the  wifo 
his  agent  to  receive  tiie  moneys,  or  by  her  ordor  to  appoint 
their  payment  to  such  other  person  as  should  become  the. 
holder  (^  the  bills,  as  he  might  well  do.  (Cb.  LiU.  52,  a.) 
Under  authority  thtxs  conferred  upon  her,  the  wife  indorsed 
the  bills ;  the  defendant  duly  accepted  them ;  and  the  phuih 
tifis  are  their  bonajide  holders. 

The  obligation  of  the  defendant  to  pay,  rests  not  upon  any 
supposable  interest  or  want  of  interest  in  the  wifo  as  the  payee 
named  in  the  bills  of  exchange,  but  on  his  promise,  implied  in 
the  acceptance,  to  pay  the  amount  out  of  the  funds  of  the 
drawer,  and  which  are  now  in  his  possession. 

There  must  be  a  judgment  for  the  plainti£b  for  the  amount 
chumed  in  the  complaint,  with  costs. 

The  defendant's  counsel  excepted  to  the  findings  o£law,  and 
appealed  to  the  general  term  of  the  court,  from  the  judgment 
entered  in  favor  of  the  plaintiffs. 
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PresideDt,  &c  of  Lee  Bank  v.  Satterlee. 

Bichard  &  Gorman^  for  the  appellant^  urged :  That  there 
-was  no  evidence  in  the  case  that  Mrs.  Kane  was  the  wife  of  the 
drawer,  Mr.  Kane,  and  no  facts  from  which  any  presumption 
of  the  existence  of  an  agency  on  her  part,  or  consent  upon  his 
part,  could  be  founded.  That  the  bills  baring  been  drawn  and 
negotiated  in  Massachusetts,  and  no  evidence  being  before  the 
court  as  to  the  statute  law  of  that  state,  the  questions  arising 
in  this  case  must  be  examined  by  the  light  of  the  common 
law ;  emd  that  under  the  common  law  a  married  woman  could 
not  take  and  convey  title  to  property  in  a  chose  in  action. 
{Barlow  v.  Bishop^  1  East^  432.  3  Eap.  266.)  That  the 
cases  which  go  to  show  that  a  married  woman  may  indorse 
with  consent  of  her  husband,  have  no  application  to  this  case, 
for  in  all  those  cases  there  was  direct  evidence  of  such  consent, 
as  the  court  had  valid  grounds  to  presume  that  such  consent 
existed ;  but  there  was  here  no  evidence,  direct  or  indirect,  of 
the  kind ;  and  where  a  married  woman,  without  her  husband's 
authority  or  consent  proved,  indorses  a  note  or  bill,  her  act  is 
a  nullity,  and  her  indorsement  transfers  no  property  in  the  bill 
or  note.  (Savage  v.  Kingy  17  Maine  B.  301.)  One  class  of 
cases  supports  the  proposition  that  the  acceptor  is  estopped  by 
his  acceptance  from  pleading,  or  offering  evidence  of  the  fact 
that  the  indorser  was  a  married  woman ;  but  in  the  present 
case,  that  fact  being  admitted  by  the  plaintiffs,  no  objection 
being  made  to  its  introduction  as  evidence,  or  estoppel  being 
urged,  and  it  being  in  the  case,  it  was  now  too  late  to  say  that 
the  defendant  was  estopped  from  alleging  it.  Moreover,  the 
proposition  is  not  correct,  that  the  acceptor  of  a  bill  of  exchange 
does  by  his  acceptance  admit  the  capacity  of  the  payee  to 
indorse.  The  acceptor  admits  the  signature  of  the  drawer — 
no  more.     (  WiUiams  v.  Drexely  14  Md.  B.  566.) 

F,  C.  Blissy  for  the  respondents. 

I.  The  mortgage,  and  also  the  trust  deed,  prove  that  Mrs. 
Edith  Kane,  who  indorsed  these  bills,  had  separate  property; 
and,  if  so,  she  would  be  personally  liable  in  equity  upon  these 
bills  indorsed  by  her.     {Byles  on  Bilhy  4Ah  Am.  ed.  134,  and 
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ca&e8  ik^e  cited.  BuUpin  v.  Olarhe^  17  Ves.  366.)  No  per- 
sonal daim,  however,  is  made  against  Mrs.  Kane,  the  action 
being  against  Mr.  Satterlee,  the  acceptor,  alone,  who  stands  in 
the  same  position  as  the  maker  of  a  promissory  note.  The 
acceptor  of  a  bQl  of  exchange  is  the  principal  debtor,  while  the 
drawer  and  indorsers  are  merely  sureties.  {Pearce  v.  WHkinSj 
2  N.  r.  £ep.  [2  GofMt.^  469.  EaU  v.  Newcomb,  3  EiU,  233. 
Atlantic  Fire  Ins.  Co.  v.  Boies,  6  Duer,  583.  Seabwry  v. 
Hungerfordy  2  HiU,  80.  Lee  Bai^  v.  Xitching,  11  Abbotea 
Pr.  436.    Am.  LawBeg.vollyN.8.  627.) 

n.  A  wife  may  act  as  agent  for  her  husband,  and  with  his 
knowledge  and  consent  may  indorse  bills  or  drafts,  even  in  her 
own  name  for  him,  if  he  authorizes  her  so  to  do.  {Chitty  on 
Cont.3ded.l61ynote.  Prince  v.  Brunatte,  I  Bing.  N.  C.  ^5. 
Presttoick  v.  Marshall,  5  M.  d  P.  513.     Ootes  v.  Davis, 

1  Gamp.  485.  Miller  v.  Belamater,  12  Wend.  433.  Ghurch 
V.  Landers,  10  id.  79.     Gates  v.  Brower,  9  JV.  7.  Bep.  205. 

2  jBrtVA^  on  Susb.  and  Wife,  42.  i9ee  also  Doe  v.  J5%«, 
1  Tamt.  367.) 

IIL  It  is  no  defense  to  Mr.  Satterlee,  the  defendant,  that 
llie  payee  or  indorser  of  these  bills  was  a  married  woman,  for 
he  is  estopped,  by  his  own  act,  from  contesting  her  right  or 
authority  to  indorse  the  same.  Having  accepted  the  bills  as 
drawn  by  Mr.  Kane,  thereby  agreeing  to  pay  the  sums  therein 
specified  to  her  order,  he  is  estopped  from  saying  that  they 
were  indorsed  by  a  married  woman,  for  by  his  acceptance  he 
admits  her  right  and  authority  to  indorse  them  as  the  agent 
of  her  husband,  or  otherwise.  {Smith  v.  Marsach,  6  Gom. 
Bench  B.  486.  Prince  v.  Brunatte,  1  Bing.  N.  G.  485. 
Prestwick  v.  Marshall,  7  Bing.  565.  Gotes  v.  Davis,  1  Gamp. 
485.  Bank  of  Limestone  v.  Penick,  5  Mon.  25.  Bank  of 
Gomm<miveaIih  v.  Gurry,  2  Dana,  142.  Byles  on  BiUs, 
4th  Am.  ed.  250-4266.)  There  are  some  cases  and  authorities 
anal<^us  to  the  present  case.  {See  Wotkyns  v.  Abrahams, 
14  Hofv.  Pr.  191;  Dorrance  v.  ScoU,  3  Whart.  309 ;  15  Mass. 
Bep.  2^;  Borst  v.  Spelman,  4  N.  Y.  Bep.  284;  PhiUis- 
Urk  V.  Pluckwell,  2  Manle  &  S.  393.) 
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lY .  The  deed  of  janst,  introduced  in  eyidence,  does  not  aid 
tbe  defisnse  herein,  and  is  wholly  irreleyant  for  the  pniposes  of 
the  defense. 

Bt  the  Goubt,  Mokell,  J.  The  only  question  to  be  exam- 
ined in  this  case  is,  whether  the  plaintifb,  through  the  indorse- 
ment of  the  payee  of  the  bills,  a  married  woman,  acquired  a 
title  to  them,  which  they  can  assert  against  the  acceptor. 

It  nowhere  appears  who  was  the  husband  of  Mn.  Edith 
Kane.  The  justice  has  not  found  the  &ct;  nor  is  there  any 
evidence  which^shows  that  she  was  the  wife  of  Pierre  0.  Kane, 
the  drawer  of  the  bills.  The  plaintifEs  are  entitled  to  the 
benefit  of  any  presumption  which  will  uphold  their  judgment ; 
and  in  the  absence  of  all  proof,  we  must  presume  she  was  not 
the  wife  of  the  drawer.  The  mortgage  from  Kane  and  wife  to 
the  plaintiffs,  which  is  printed  in  the  case,  was  not  admitted 
cnr  read  in  evidence  and  we  can  not  therefore  look  into  it  for 
evidence  on  the  subject. 

Whether  the  payee  of  the  bills  was  the  wife  of  the  drawer, 
or  otherwise,  is  perhaps  not  material.  By  the  d>mmon  law,  a 
married'  woman  was  incapable  of  making  any  legal  contract 
binding  upon  herself.  Husband  and  wife  were  one  person,  and 
the  legal  existence  of  the  wife  was  merged  in  that  of  her  hus- 
band. Hence  a  married  woman  coidd  not  make,  indorse,  or 
accept  notes  or  bills,  as  acting  for  herself;  nor  would  the 
indorsee  of  a  note  or  bill  acquire  any  title  through  the  indorse- 
ment of  a  married  woman  indorsing  in  her  own  name.  {Bar- 
low  V.  Bishop,  1  East,  432.  Cotes  v.  Davis,  1  Oamp.  485. 
Savage  v.  King,  17  Maine,  JBep.  401.  1  Pars,  on  Notes  and 
BiUs,  78.)  In  Barlow  v.  Bishop,  the  defendant  gave  his  note 
to  a  married  woman,  who  was  conducting  business  on  her  own 
account,  and  who  transferred  it  by  indorsement  in  her  own 
name,  in  payment  of  a  debt  contracted  by  herself;  and  it  was 
held  that  the  property  in  the  note  vested  in  her  husband  by 
the  delivery  to  the  wife,  and  that  no  interest  passed  by  her 
indorsement  in  her  own  name  to  the  holder.  If,  therefore, 
Edith  Kane  was  the  wife  of  a  person  other  than  the  drawer  of 
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the  bills,  the  property  in  the  notes,  by  the  common  law,  tzpon 
delivery  to  her,  became  vested  in  her  husband,  which  titie 
conld  not  be  divested  by  her  indorsement  and  transfer  to  the 
plaintiflTs. 

The  acts  of  1848-9,  for  the  protection  of  the  property  of 
married  women,  declare  that  she  may  take  by  grant  or  gift 
from  any  person  other  than  her  husband,  and  hold  to  her  own 
sole  and  separate  use,  and  convey  any  real  or  personal  property, 
and  any  interest  of  estate  therein,  in  the  same  manner  and  with 
like  eflfect  as  if  she  were  unmarried.  (Law8  of  1848,  p.  807, 
cA.  200.  Id.  1849,  p.  628,  ch.  375.)  This  statute  removes 
the  common-law  disability  from  a  married  woman,  and  she  can 
now  receive  real  and  personal  property  from  any  person  other 
than  her  husband,  and  may  convey  and  transfer  the  same  with 
like  effect  as  if  she  were  single.  {DUlaye  v.  Parhsy  31 .8at*& 
132.)  The  delivery  of  the  bills  to  Mrs.  Kane  vested  the  title 
in  her,  if  they  proceeded  from  a  person  other  than  her  husband, 
and  her  indorsement  and  transfer  gave  to  the  plaintiffs  the  legal 
title  as  effectually,  under  the  statutes  referred  to,  as  if  she  had 
been  unmarried. 

But  suppose  she  was  the  wife  of  the  drawer  of  the  bills,  how 
would  the  case  then  stand  ?  The  question  of  contract  or  6f 
obligation,  as  between  husband  and  wife,  is  not  involved ;  nor 
as  between  indorser  and  holder.  The  husband  would  not  be 
liable  to  the  wife,  nor  ti^e  wife  to  the  holder.  By  directing 
the  bills  to  be  paid  to  the  order  of  his  wife,  the  drawer 
appointed  har  his  i^nt  to  receive  the  money,  and  conferred 
upon  her  the  necessary  authority  to  indorse  and  transfer.  The 
authority  is  express,  and  sufficient  to  bind  the  husband  by  her 
act  (2  Para,  on  Bills  and  Notes,  3.  2  Kmes  Com,  179, 
lOthed.) 

In  so  far  as  third  parties  are  concerned,  the  authority  to  the 
wife  to  transfer  the  bills  is  as  conclusive  and  binding  upon  the 
husband  as  if  he  had  made  them  payable  to  an  infant,  or  to  a 
fictitious  person ;  in  either  of  which  cases  the  indorsements 
would  be  valid. 

Did  the  indorsement  of  Mrs.  Kane  protect  the  acceptor,  and 
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could  the  payment  by  him  be  questioned  ?  Olearly  the  hus- 
band was  estopped,  and  no  other  party  to  the  bill  could  object 
To  test  it,  suppose  the  defendant  had  paid  the  bills  at  maturity 
to  the  holders,  upon  the  indorsement  of  Mrs.  Kane,  could  the 
husband  deny  the  authority  he  had  given  his  wife,  recall  his 
written  consent,  and  recover  the  amount  of  the  bills  from  the 
acceptor  ?  There  is  neither  principle  nor  authority  to  sustain 
such  a  position. 

In  short,  without  pursuing  the  argument  further,  the 
husband  is  as  thoroughly  bound  by  the  indorsement  and 
transfer  of  the  bills  as  if  he  had  negotiated  them  himself 
directly  to  the  Lee  Bank.  All  the  cases  which  hold  a  wife's 
indorsement  to  be  void,  are  such  as  contained  no  consent  or 
recognition  on  the  part  of  her  husband.  Here  the  consent  is 
complete. 

The  judgmoit  should  be  affirmed. 

Judgment  accordingly. 


Hekby  H.  Leeds  et  ai.  plainti£G9  and  respondents,  V8,  Sidney 
W.  BowEN,  defendant  and  appellant. 

1.  Under  the  statute  "of  sales  by  anctioneers/'  (1  B,  8,  628,)  an  auctioneer  is 
entitled  to  no  ftirther  compensation  for  bis  services  respecting  a  sale,  which 
he  is  employed  to  make,  beyond  two  and  one  half  per  cent  on  the  amount 
of  the  proceeds  of  the  sale  made  by  him,  unleas  a  written  agreement  for 
additional  compensation  be  previously  made. 

2.  The  services  mentioned  in  the  statute,  for  which  two  and  onf  half  per  cent  is 
intended  to  be  a  compensation,  are  not  merely  the  actual  ofibring  the  goods 
for  saje  and  striking  them  off,  but  include  also  all  duties  incidental  thereto, 
which  are,  customary  and  necessary  to  procure  a  successful  sale. 

8.  An  auctioneer  who  is  employed  to  sell  a  stock  of  goods  upon  an  oral  agree- 
ment for  a  compensation  greater  than  two  and  one  half  per  cent,  and  pre- 
vented, after  selling  a  part,  by  the  employer  countennanding  the  sale,  is  not 
entitled  to  recover  comnussions  on  the  value  of  the  whole  stock  of  goods,  at 
the  rate  so  agreed  upon. 

(Before  Barbouh  and  Monbll,  JJ.) 

Heard  April  10, 1868 ;  decided  May  9, 1868. 
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Ths  action  was  Inrcnight  by  Henry  H«  Leeds  and  Allen  B. 
ICner  on  a  contract  by  which  tiie  defendant  (Sidney  W.  Bowen) 
had  employed  fhem^  as  auctioneers,  to  sell  a  stock  of  goods. 

The  cause  was  tried  on  the  7th  day  of  March,  1862,  before 
Mr.  Justice  Whits,  and  a  jury.  The  main  facts  are  stated 
in  the  opinion  of  the  court  It  may  be  added  that  one  of  the 
plaintifb  (Miner)  being  examined  on  his  own  behalf,  testified 
as  follows :  "About  the  first  of  November,  Mr.  Bowen  called 
upon  us  and  engaged  us  to  make  a  sale  of  his  property.  ^  ^  ^ 
He  wished  us  to  take  charge  of  the  sale,  and  do  every  thing  in 
our  power  to  make  it  a  successful  sale,  stating  that  he  would 
advertise  it  specially  himself,  and  would  either  have  his  cata- 
logue printed,  or  that  it  was  in  process  of  printing.  He  wished 
us  to  perform  all  the  necessary  duties  with  that  exception,  and 
asked  me  what  we  would  do  it  for  the  lowest,  and  I  told  him 
we  would  provide  the  proper  clerks,  distribute  his  catalogues, 
and  take  all  the  necessary  and  incidental  action  to  make  it  a 
suocessfEd  sale,  for  five  per  cent,  if  Ihat  should  be  the  amount 
of  the  sale.''  Another  witness  testified  that  the  plaintiff  told 
the  defendant,  Sidney  W.  Bowen,  that  if  the  sale  amounted 
to  $10,000,  he  would  distribute  the  catalogues  he  intended  to 
have  made  out  for  paper  and  paper  haogings,  and  would  put 
in  his  general  advertisement,  and  furnish  the  clerks,  and  per- 
form all  the  duties  of  the  sale  for  five  per  cent. 

Th6  testimony  on  the  part  of  the  defendant  did  not  confiict 
with  this,  except  to  deny  ^any  agreement  to  have  either  the 
whole  stock  or  any  particular  amount  sold. 

The  counsel  for  the  defendant  req^uested  the  judge  to  chaise 
the  jury  that  unless  there  was  an  agreement  in  writing  made 
between  the  parties,  the  plaintifiis  were  not  entitled  to  recover 
a  greater  amount  than  two  and  a  half  per  cent  upon  the 
amoimt  of  the  sales  actually  made  by  them.  The  judge 
refused  so  to  charge;  to  which  refusal  the  counsel  for  the 
defendant  excepted. 

The  judge  charged  the  jury  that  an  agreement  in  writing 
was  not  necessary  for  such  a  service  as  the  plaintifEs  undertook 
to  perform  for  the  defendant.     They  might  make  the-  agree- 


12  OASES  IN  THE  SUPERIOR  COURT. 

Leeds  v,  Bowen. 

ment  verbally.  When  the  service,  as  proved  to  be  here,  was 
more  than  the  Bervices  which  the  statute  contemplated,  an 
agreement  made  verbally  was  binding  upon  the  parties ;  he 
therefore  directed  the  jury  to  render  a  verdict  for  the  plaintiffs 
for  $500;  to  which  charge  the  counsel  for  the  defendant 
exoepted.     * 

The  jury  found  a  verdict  accordi)igly,  and  the  judge  ordered 
that  the  exceptions  taken  on  the  trial  be  heard  in  the  first 
instance  at  the  general  term. 

O.  TiUotaofif  for  the  defendant,  appellant,  cited  Laws  of 
1817,  p.  326,  ck.  275 ;  1  B.  S.  3d  ed.  648,  §§  27,  28. 

B.  D.  MiUsy  for  the  plaintiffs,  respondents.  The  statute 
(2  B.  S.  5th  ed.  463,  §  36,)  has  no  application  to  this  case. 
(1.)  This  action  is  not  brought  to  recover  commiseiona  on 
scUeSy  but  for  damages  arising  from  a  breach  of  contract 
(2.)  The  statute  is  intended  to  apply  to  sales  actually  made. 
The  construction  claimed  by  the  defendant  might  be  the  true 
one,  if  the  action  had  been  brought  to  recover  more  than  two 
and  one  half  per  cent,  on  sales  actually  made.  -  The  utmost 
that  could  be  claimed  would  be,  that  the  plaintiff  should  be 
limited  in  his  recovery  to  two  and  one  half  per  cent  on  $10,000. 
(3.)  The  construction  given  to  the  statute,  on  the  trial,  was 
the  right  one. 

The  statute,  in  limiting  the  compensation  to  two  and  one 
half  per  cent  on  the  amount  of  sales,  has  reference  to  the 
simple  duty  or  act  of  crying  off  the  goods.  Any  other  service 
or  means  by  which  a  sale  is  made  more  successful,  are  the 
proper  subject  of  a  contract  for  greater  compensation.  Such 
was  the  agreement  in  this  case. 

Bt  the  Ooubt,  Barboub,  J.  By  the  pleadings  and  evi- 
dence in  this  case  it  appears  that  the  defendant  ^ployed  the 
plaintiffs,  who  were  auctioneers  in  the  city  of  New  York,  to 
sell  his  stock  of  paper  hangings  lit  auction,  upon  a  representa- 
tion that  such  stock  was  inventoried  at  some  $18,000  or 
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120,000,  and  would  sell  at  auction  for  $10,000,  for  whioh  the 
plaintiflh  were,  hj  the  agreement,  which  was  entirely  oral  and 
not  in  writing,  to  receive  five  per  cent  upon  the  sales,  for  their 
compensation;  that  the  auction  sale  contemplated  by  the 
agreement  was  actually  commenced,  and,  after  about  ninety 
dollars  worth  of  goods  were  sold,  such  sale  waa  stopped  by 
the  defendant,  for  the  alleged  reason  that  he  had  disposed  of 
the  remainder  of  his  stock  at  private  sale.  The  court  held 
that  the  plaintifGs  were  entitied  to  recover  five  per  cent  upon 
ibo  whole  $10,000,  and  diiig^^ted  a  verdict  {M>cordingly ;  to 
which  the  defendant  excepted. 

The  36ih  section  of  tiie  statute  "of  sales  by  auctioneers,'' 
(2  B.  S,  5th  ed,  463,)  declares  that  "no  auctioneer  shall 
demand  or  receive  a  higher  compensation  for  his  services  than 
a  commission  of  two  and  a  half  per  cent  on  the  amount  of  any 
sales,  public  or  private,  made  by  him,  unless  by  virtue  of  a 
previous  agreement  in  writing  between  him  and  the  owner  or 
consignee ;"  and  the  37th  section  imposes  a  penalty  of  $250 
for  a  violation  of  the  provisions  of  section  36. 

The  services  mentioned  in  the  act  are  not,  merely,  the  offer- 
ing of  the  goods  for  sale,  and  striking  them  off.  Indeed,  the 
auctioneer  need  not  sell  at  auction  at  all,  but  may  dispose  of 
them  at  private  sale.  (§  36.)  In  addition  to  selfing  the 
goods,  it  is  also,  under  the  statute,  the  duty  of  the  auctioneer, 
as  such,  to  advertbe  the  proposed  sale  in  a  newspaper ;  (§  34 ;) 
and,  in  case  the  purchase  money  shall  not  be  paid  imme- 
diatdy,  he  must  enter  the  sale,  with  all  necessary  details,  in 
a  book  to  be  kept  by  him  for  that  purpose ;  (§  39 ;)  and  he 
is  also  required  to  have  a  show  or  auction  house  for  his  busi- 
nees.    (§  30.) 

But,  aside  from  the  statute,  an  auctioneer,  like  any  &ctor, 
is  bound  by  his  undertaking  to  sell  goods  to  take  all  such 
proper  and  incidental  steps  to  insure  a  successful  sale  as  are 
customary  and  necessary.  If  in  performing  those  incidental 
duties,  any  expenses  are  incurred,  such  expenseer  will  be  properly 
cfaaigeable  against  the  owner }  but  the  auctioneer  is  entitled  to 
no  compensation  for  his  services  in  the  matter  of  the. sale  or 
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its  incidents^  exoept  the  two  and  a  half  per  cent  fixed  by  the 
statute,  unless  a  written  agreement  for  more  shall,  previously, 
have  been  made.  Any  agreement  providing  for  a  commission 
exceeding  two  and  a  half  per  cent,  unless  the  same  shall  be  in 
writing,  whether  under  pretense  of  covmng  moneys  expended 
by  the  auctioneer,  or  his  services,  is  therefore  either  an  evasion 
of,  or  contrary  to,  the  statute,  and  is  void.  . 

In  this  case,  the  action  is  brought  upon  the  agreement  to 
sell  the  merchandise  at  auction,  and  nothing  else.  It  is  not 
pretended  in  the  complaint  th^t  any  services  were  to  be  or 
were  performed  for  the  defendant  by  the  plaintiffs,  beyond  sell- 
ing a  portion  of  the  goods ;  nor  does  the  evidence  show  that 
any  other  services  were  rendered. 

For  these  reasons,  I  think  the  direction  of  the  justice  was 
erroneous ;  and  that  the  verdict  should  be  set  aside,  and  a  new 
trial  granted,  with  costs. 


Bhadbaoh  Bobinsok  et  cd.  plaintiffii  and  appellants,  m.  Ths 

OOBK  EXCHAKQE  FiBE  AND  InLAKB  NAVIGATION  InsUBANOK 

Company,  defendants  and  respondents. 

1.  Insurers  of  persoxA  having  a  special  property  in  goods, /at  aeeami  €f  10A0M  U 
moff  coneem,  who  after  a  loss  and  abandonment  intervene  and  recover  a  part 
of  the  goods  as  matter  of  right  and  receive  the  proceeds  without  knowing  the 
owner,  in  an  action  against  them  by  snch  owner,  for  money  had  and  received, 
are  not  liable  for  interest  on  the  claim  against  them,  until  they  likve  notice 
of  his  claim. 

%,  The  right  to  hitereet  in  such  a  case  is  a  question  of  law,  not  of  ftcL  It  is 
only  in  that  class  of  cases,  where  by  law,  interest  may  be  recovered  against  a 
defendant  as  damages,  that  he  has  a  right  to  have  the  Jury  pass  upon  the 
question  of  liability  therefor. 

S.  In  such  an  action  the  necessary  expenses  of  the  defendaats,  paid  in  recovering 
and  selling  the  goods  insured,  are  to  be  allowed  to  the  delbodants  to  be 
deducted  from  the  proceeds. 

(Before  Babbovb  and  Movxll,  JJ.) 

Heard  April  16, 1868;  decided  Hay  9, 1868, 
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This  was  an  appeal  by  the  plaintifb,  from  a  judgment 
entoed  in  their  &yoT,  on  a  verdict  rendered  by  the  jury  pur- 
suant to  the  direction  of  the  court,  on  the  trial  of  the  cause. 

The  plaintifb  (Shadrach  Robinson  and  Charles  H.  Cum- 
mins) sued  for  money  had  and  received  by  the  defendants,  to 
their  use,  alleging  in  the  complaint  that  in  1854,  the  defend- 
ants sold  a  quantity  of  com  belonging  to  the  plaintiffl,  on 
account  of  the  plaintifis,  and  received  for  it,  in  or  about  the 
months  of  October  and  November,  1854,  for  the  use  of  the 
said  plaintifis,  and  for  them,  ^2326.37.  That  the  plainti& 
have  often  requested  the  defendants  to  pay  them,  the  plaintiffs, 
the  said  money  thus  received  by  the  defendants,  but  the  defend- 
ants have  neglected  and  refused,  and  still  neglect  and  rrfuse  to 
do  so.  And  that  the  said  defendants  have  had  the  use  of,  and 
interest  upon,  said  money  since  it  was  received  as  aforesaid  by 
Bud  defendants  for  the  plaintiffs'  use.  Judgment  was  de- 
manded for  such  sum,  with  interest  from  November,  1854. 

The  cause  was  tried  on  the  18th  day  of  June,  1861,  before 
Chief  Justice  Boswobth  and  a  jury.  The  following  facts* 
were  proved  on  the  trial. 

It  appeared,  by  a  stipulation  in  the  case,  that  in  September, 
1854,  the  plaintifb,  by  their  agent,  shipped  a  quantity  of  com 
at  the  city  of  Buffalo,  on  board  of  tow  boats  owned  by  a  Mr. 
Bavage,  consigned  to  N.  H.  Wolfe  &  Co.  in  the  city  of  New 
Yoik.  Savage  effected  an  rasurance  on  the  com  in  the  defend- 
ants' company.  At  Albany  the  com  was  transhipped  on  board 
of  the  barge  Hudson,  which  on  its  passage  to  New  York 
became  disabled  and  partly  stmk.  The  defendants  having 
intervAed  to  save  the  com  from  total  loss,  raised  a  portion  of 
it,  which  they  sold  at  auction  for  a  certain  sum,  ($2326.37.) 
The  expense  of  raising  the  barge  to  get  at  the  pom,  the  freight 
from  Castleton,  where  she  sunk,  to  New  York,  and  the  charge 
for  taking  out  and  selling  the  com,  amounted  to  a  certain  sum, 
(f769.55,)  leaving  in  the  defendants'  hands  as  the  net  proceeds, 
a  certain  sum,  ($1556.82.)  Nothing  was  said  in  such  stipu- 
lation, nor  was  there  any  other  evidence,  of  the  reasonableness 
or  necessity  of  such  expenditures.    Savage  commenced  a  suit 
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agaiimt  the  defendants,  on  hiB  policy  of  insurance,  in  1855.  In 
the  complaint  in  that  suit  he  claimed  to  recover  for  a  total 
loss ;  but  not  the  proceeds  of  the  corn.  That  action  being 
tried  in  April,  1861,  he  recovered  therein  the  value  of  all  the 
com,  less  the  amount  reddved  by  the  defendants  for  that  part 
sold.  On  the  13th  of  «March,  1860,  the  plaintiffis  demanded 
of  the  defendants  payment  of  the  sum  received  by  them  on 
the  sale  of  the  com,  which  was  refosed. 

Upon  the  trial  of  the  present  action  the  chief  justice 
instracted  the  jury  that  the  plaintifb  could  recover  only  the 
net  proceeds  of  the  com,  and  interest  from  the  13th  of  March, 
1860,  the  date  of  their  demand ;  and  he  directed  a  verdict 
accordingly  for  the  plaintifb.  The  plaintifiGs'  counsel  excepted 
to  such  charge,  and  the  jury  foxmd  a  verdict  for  the  plaintifb 
for  $1694.56,  for  which  judgment  was  entered.  The  plain- 
tifBs  appealed. 

James  Orombie,  for  the  plaiatiffii,  appellants. 

I.  The  plaintifBs  were  entitled  to  recover  interest  upon  the 
net  proceeds  of  the  com  from  the  time  the  defendants  received 
them.  1.  Becau^e  the  defendants  had  used  the  money,  tod 
had  received  the  interest  upon  it,  as  is  admitted  in  the  plead- 
ings. When  a  person  uses  another's  money,  or  derives  interest 
therefrom,  he  is  as  much  boimd  to  pay  the  interest  thereon,  as 
the  principal.  (1  Am.  Lead.  Cos.  358,  cmd  cases  cited. 
Dodge  v.  Perkins,  9  Pick.  369.  MtUer  v.  Bank  of  Orleans^ 
5  Whart.  503.)  2.  As  matter  of  law  upon  the  facts,  the 
plaintiffs  were  entitled  to  recover  interest  upon  the  net  proceeds, 
(a.)  Because  the  defendants  sold  the  com  without  their  consent^ 
and  therefore  without  any  right  or  authority  to  do  so.  (2  Phil. 
Ins.  333,  335,  and  cases  cited.  1  Am.  Lead.  Gas.  360,  and 
cases  cited.  Oreefdy  v.  Hopkins,  10  Wend.  96.  Ohauncey 
V.  Yeatony  1  N.  H.  Bep.  151.  American  Ins.  Co.  v.  Center^ 
4  Wend.  52.  Bryant  v.  GommonweaUh  Ins.  Co.,  13  Pick. 
553.  Parsons  Merc.  Law,  380.)  (&.)  Because  the  defendants 
ought  in  good  faith  to  haVie  paid  over  the  money  received  by 
them  as  soon  as  it  was  received,  without  any  demand  there- 
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for.  {Stacy  et  al.  v.  Orokam,  14  :S.  7.  Rep.  492.  Ly%6k 
V.  2?«  Viar,  3  John.  Cos.  303.  Pcaw  r.  Barber,  3  (7atn«*, 
266.  Van  Rensselaer  v.  JeweU,  5  Dmio,  135 ;  2  JV.  7.  Aep. 
135.  Mason  v.  JTai^c,  17  Mass.  JK.  560 ;  1  Z>a«a«,  313,  31& 
1  Am.  Lead.  Cos.  341,  345.)  The  pendency  of  the  suit  of 
Edward  Savage  upon  the  policy  was  no  excuse  for  the  non- 
payment of  the  money,  as  he  did  not  own  the  com,  and  could 
not  recover  the  money  received  for  it 

II.  If  the  court  overrule  the  first  point,  then  wa  submit 
that  the  judge  erred  in  not  submitting  the  question  of  interest 
to  the  jury.  {StoAsy  v.  Graham^  14  N.  T.  Rep.  [4  Kern.] 
492.  1  Am.  Lead.  Cas.  252.  Van  Rensselaer  v.  Jewett, 
5  Denio,  135.  1  John.  315.  Watkinson  v.  Laughton,  8  id. 
213.    Richmond  v.  Bronson,  5  DeniOy  55.) 

III.  The  plaintifGs  were  entitled  to  recover  from  the  defend- 
ants the  gross  amount  received  by  them  for  the  com. 

The  defendants  had  no  right  to  sell  the  plainti£b'  com  with- 
out consulting  them.  In  order  to  excuse  a  sale,  they  should* 
have  made  out  a  case  of  absolute  necessity,  in  order  to  save  the 
com  from  destraction.  No  such  necessity  existed  here.  It 
appears  from  one  of  the  items  of  expense,  that  they  took  a 
portion  of  the  com  to  New  York.  If  they  had  time  to  do  this, 
they  could  have  notified  the  plaintiffis.  (2  Phil,  on  Ins.  333, 
335,  and  cases  there  cited.) 

TV.  At  any  rate,  the  question  of  the  necessity  and  reasona- 
bleness of  the  defendants'  charges  for  expenses,  should  have 
been  left  to  the  jury. 

T.  O.  T.  Buckley  for  the  defendants,  respondents. 

I.  The  ruling  of  the  judge,  at  the  trial,  on  the.  subject  of 
interest  was  correct  {Van  Rensselaer  v.  Jetoett,  2  N.  Y. 
Rep.  140.  Sedgw.  on  Damages,  ed.  1858,  p.  379.  Phelps  v. 
Bostwichj  22  Barb.  318.  Williams  v.  Storrs,  6  John.  Oh. 
358.    Harington  v.  Hoggart,  1  Bam.  dk  Adol.  577,  574.)    . 

There  was  no  proper  demand  prior  to  March  13th,  1860. 
The  order  from  Savage,  if  complied  with,  would  have  been  no 

Bob.— I.  2 
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bar  to  the  plaintifb'  clai«D^  as  he  was  not  their  agent,  and  had 
no  right  to  transfer  the  property  in  the  com. 

n.  There  is  no  admission  or  proof  that  the  defendants  have 
employed  the  money  in  question,  or. derived  any  profit  from  its 
nse.  Bnt  the  defendants,  being  mere  stakeholders,  would  not 
be  liable  for  interest,  even  if  they  used  the  money.  (Jones  v. 
Mallory^  22  Conn.  Rep.  392.) 

III.  In  no  aspect  of  the  case  are  the  defendants  liable  for 
the  gross  proceeds  of  the  corn. 

By  thb  Coubt,  Monell,  J.  The  only  exceptions  aigued 
upon  this  appeal,  were  to  the  charge  of  the  judge,  restricting 
the  recovery  to  the  net  proceeds,  and  interest  from  the  time  the 
demand  was  made,  and  directing  a  verdict  for  such  amount. 
The  action  for  money  had  and  received  is  an  equitable  action, 
and  the  party  must  show  he  has  equity  on  his  side.  The  rule 
in  England  is  that  interest  is  not  recoverable  in  this  action, 
(  Walker  v.  Constable,  1  Bos.  dt  Pull.  307,)  but  it  is  otherwise 
in  this  country.  (Pease  v.  Barber ,  3  Caines,  266.  People  v. 
Oasheriey  9  John.  71.  OiUet  v.  Van  Rensselaer,  15  N.  T. 
Rep.  397.)  In  this  state  interest  is  allowable  where  the  cir- 
cumstances of  the  case  show  that  the  plaintiff  is  equitably 
entitled  to  it. 

The  corn  was  rescued  from  total  loss  in  October,  1854,  and 
the  proceeds  of  the  sale  were  received  by  the  defendants  in 
November,  1854.  The  insurance  was  effected  by  and  in  the 
name  of  Edward  Savage,  who  sued  the  defendants  upon  the 
policy,  to  recover  as  for  a  total  loss.  There  does  not  appear 
to  be  any  evidence  in  the  case,  that  at  any  time  previous  to 
the  demand  of  the  13^A  of  March,  1860,  the  defendants  knew, 
or  had  any  reason  to  suppose  the  plaintiffs  owned  or  had  any 
interest  whatever  in  the  corn.  We  asked  the  plaintiffis'  counsel 
in  vain  to  point  us  to  any  testimony  showing,  or  even  tending 
to  show,  such  knowledge,  or  any  thing  which  was  calculated  to 
even  put  the  defendants  upon  inquiry.  We  are,  therefore,  to 
assume,  that  the  defendants  were  at  all  times  ignorant  of  the 
right  of  the  plaintiffs  to  the  proceeds  of  the  corn,  until  they 
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demanded  payment  therefor.  Indeed,  nntil  the  determination 
of  the  suit  upon  the  policy,  in  which  Savage  sought  to  recover 
as  for  a  total  loss  of  all  the  com,  no  action  would  lie  against 
the  defendants  for  the  proceeds  of  the  com  sold,  either  by 
Savage  or  the  plaintiffs.  Savage  was  liable  to  the  plaintiflb 
as  the  carrier  of  the  com,  and  a  recovery  upon  the  policy  by 
him  as  for  a  total  loss,  would,  indisputably,  have  entitled  the 
drfendants  to  retain,  as  their  own,  the  proceeds  of  the  com 
sold.  Until  the  extent  of  the  defendants'  liability  was  fixed 
by  the  judgment  in  the  suit  of  Savage  against  them,  the 
plaintiflb  could  not  call  on  the  defendants  for  payment.  This 
last  action  did  not  terminate  until  April  11,  1861,  when  the 
jury,  under  the  direction  of  the  court,  deducted  fix)m  their 
verdict  the  net  proceeds  of  the  com  sold  by  the  defendants. 

It  is  at  least  questionable  whether  any  recovery  could  be 
had  in  this  action,  for  principal  or  interest,  until  the  termina- 
tion of  the  other  suit,  in  April,  1861. 

There  is  nothing  in  the  circumstances  of  this  case,  which 
upon  the  principle  of  ex  cequo  et  bono^  required  the  defendants 
to  pay  the  money  to  the  plaintifEs,  or  to  any  other  party, 
until  their  right  to  retain  it  was  determined  in  the  other  suit 
And  even  if  this  were  not  so,  and  the  defendants  were  mere 
depositaries  of  the  money,  they  could  not  in  conscience  be 
called  upon  to  pay  either  principal  or  interest  until  it  was 
demanded  of  them.  In  that  view  they  were  mere  tmstees  or 
bailees,  who  are  never,  except  under  special  contract,  chargeable 
with  interest.     {Utica  Bank  v.  Van  Oieaon^  18  John.  485.) 

I  am,  therefore,,  of  the  opinion  that  the  charge  of  the  judge, 
if  any  thing,  was  too  favorable  to  the  plaintiffs.  But  as  the 
defendants  have  not  appealed,  the  judgment  can  not  be  dis- 
turbed for  that  reason,  and  the  plaintiffs  can  not  object. 

There  is  no  force  in  the  argument  that  by  the  pleadings  the 
defendants  admitted  that  they  had  had  the  use  of  the  money, 
and  of  the  interest  upon  it,  since  they  received  it.  The  denial 
in  the  defendants'  answer,  that  they  sold  the  plaintiffs'  com, 
or  that  they  received  therefor  any  money  whatever  to  the 
plaintiffs'  use,  is  a  sufficient  denial  that  they  had  the  use  of 
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ihe  money  or  of  the  interest  upon  it.  The  denial  of  the  snb- 
'Stantive  cause  of  action  is  enough  to  controvert  all  the  mere 
Inci^cntB  to  ii  Besides,  the  allegation  in  the  complaint  is 
equivocal,  and  would  be  true,  if  the  defendants  had  had  the 
use  of  the  money  for  one  day,  and  no  more,  before  suit  brought. 
.  In  rescuing  the  com,  and  making  sale  thereof,  the  defendants 
paid  from  the  gross  proceeds,  necessary  expenses,  which  they 
were  allowed  to  retain,  under  the  ruling  of  the  court.  That 
the  defendants  had  a  right  to  intervene  to  save  the  cargo  from 
total  loss  is  not  disputed ;  and  even  if  they  had  no  right  .to 
sell  without  giving  notice  to  the  plainti£b,  there  is  nothing  to 
show  that  they  had  any  knowledge  of  the  plaintilBFs  whatever. 
As  the  action  is  an  equitable  one  for  money  received  to  the 
use  of  ihe  plaintifib,  there  is  no  principle  in  law  or  morals, 
which  should  make  the  defendants  liable  for  any  more  than 
they  actually  received.  Therefore  the  necessary  expenses  paid 
in  raising  and  selling  the  corn,  were  properly  allowed  to  be 
retained  by  the  defendants. 

Tbid  right  to.redover  interest  in  a  case  of  this  kind,  is  a  ques- 
tion of  law,  and  not  of  fact,  and  the  judge  properly  refused  to 
submit  it  to  the  jury.  Interest  is  the  incident  to  a  debt,  and 
the  law  fixes  the  time  when  it  begins  to  accrue.  It  is  only  in 
the  class  of  cases  where  interest  may  be  charged  against  a 
defendant  as  damages^  that  the  jury  has  a  right  to  pass  upon 
the  question.     {Richmonds  v.  BronsoUj  5  Denio,  55.) 

Had  there  been  any  evidence  impeaching  the  reasonableness 
of  the  expenses  incurred  in  rescuing  and  selling  the  com,  it 
would  probably  have  been  error  to  have  taken  that  question 
from  the  jury.  But  there  is  no  such  evidence ;  and  had  the 
jury,  upon  the  question  being  submitted  to  them,  found, 
under  the  evidence,  that  the  expenses  were  unreasonable,  the 
court  would  have  set  the  verdict  aside  as  contrary  to  the 
evidence. 

There  was  therefore  nothing  in  the  case  upon  which  it  was 
necessary  for  the  jwry  to  deliberate ,-  consequently  there  was  no 
error  in  directing  a  verdict  for  the  plaintiff. 

The  judgment  should  be  a£Birmed. 


NEW  YORK— MAY,  1863.  21 


Dayton  p.  Tilloa.. 


If  ORGAN  A.  Dattoit  et  al.  executors  of  the  will  of  Sarah  Aim 
Biley,  deceased,  plaintifis  and  respondents,  vs.  Fbakois  B. 
TiLLou  et  al  executors  of  the  will  of  Thomas  Biley,  de- 
ceased, defendants  and  appellants. 

1.  Pictnrefl,  statues  and  cariosities  maj  pass  under  a  bequest  of  *^  houahold  gooda 
mid  houmhM  fwrmtmt^^  according  to  their  connection  with  the  owner's  resi- 
dence, the  ftvquency  of  access  to  them,  and  their  mode  of  being  used  by 
himself  and  his  funily.  They  do  so  pass  when  employed  as  permanent  oma- 
faients,  and  displayed  constantly  as  such  in  his  residence.  Their  temporary 
absence  therefrom,  caused  by  a  mere  delay  to  remove  them  in  case  of  a  change 
of  residence,  without  evidence  of  an  intent  to  abandon  such  previous  use  of 
them,  does  not  deprive  them  of  their  character  as  household  goods  orftumitoxe. 

2.  Where  a  testator,  the  owner  and  keeper  of  a  pablic  hotel,  leased  to  a  successor 
in  business,  before  making  his  will,  such  hotel  at  a  certain  rent,  and  at  a  separate 
rent  some  tables,  chairs,  billiard  tables,  plated  and  glass  ware,  plate,  and  a  time 
piece  previously  used  in  such  hotel,  and  a  collection  of  curiosities  |»«viou8ly 
kept  there  as  an  attraction  for  guests,  and  also  left  on  deposit  in  such  hotel, 
to' be  removed  at  his  pleasure,  certain  pictures,  statues  and  casts, 

Kdii  that  under  the  bequest  of  household  ftimiture  and  household  goods, 
Isl  Tables  not  used  fbr  the  public  refectory  at  the  hotel,  mirrors,  glass  ware 
and  marble  clock  would  pass. 

2d.  That  cariosities  at  the  testator's  private  residence,  and  pictures,  statnes  and 
casts,  not  used  as  ornaments  of  the  public  bar  room  in  the  hotel,  but  only 
left  there  until  he  should  remove  them,  would  also  pass. 

8d.  Silver  plate,  not  previously  used  in  the  testator's  private  residence,  curioal- 
ties  not  found  there,  large  vessels,  suitable  only  for  a  hotel,  as  well  as  bilMard 
tables  with  their  appurtenances,  used  at  the  hotel,  did  not  pass. 

(Before  Bosworth,  Ch.  J.  and  Robbrtbon  and  Barbour,  JJ.) 
Heard  December  12, 1862;  decided  May  16, 1868. 

This  action  was  brought  by  Morgan  A.  Dayton  and  Stephen 
Pell,  the  executore  of  the  will  of  Sarah  Ann  Bfley,  deceased, 
against  Francis  B.  Tillou  and  Benjamin  D.  Brush,  the  exec- 
utors of  the  will  of  Thomas  Biley,  deceased,  to  recover  cer- 
tain articles  claimed  to  have  been  specifically  bequeathed  by 
Mr.  Biley,  the  defendants'  testator,  to  his  wife,  the  testatrix 
of  the  plaintijSs,  as  well  as  profits  eo  nomine  made  on  their 
hire  since  the  death  of  the  testator.  The  issues  in  it  were 
tried  on  the  7th  of  February,  1862,  before  Mr.  Justice  White, 
without  a  jury,  who  adjudged  the  delivery  of  the  articles  sued 


22  CASES  IN  THE  SUPEBIOR  COURT. 

Dayton  «.  Tilloa. 

for^  and.  the  payment  of  certain  sums  received  by  the  defend- 
ants, for  the  use  of  them  since  the  testator's  death.  The 
present  appeal  is  from  that  judgment.  The  decision -of  the 
judge  before  whom  the  case  ^^  tried,  contains  findings  of 
fact  and  conclusions  of  law. 

The  facts  found  were  substantially  as  follows : 

I.  The  defendants'  testator  (Riley,)  the  original  owner  of 
the  articles  in  controversy,  died  in  January,  1859,  leaving  a 
last  will  dated  in  April,  1857. 

II.  At  the  time  of  his  death  he  was  the  owner  and  (by  his 
bailee  for  hire,)  was  in  possession  of  the  articles  claimed  in 
the  complaint.  The  defendants  had  received  |^278.26  for  such 
hire,  and  a  demand  before  suit  brought  was  made  upon  them 
to  deliver  such  articles  and  pay  such  money. 

III.  He  died  seised  in  fee  of  a  building  known  as  the  Fifth 
Ward  Museum  Hotel,  and  a  house  in  Varick  street,  (No.  24,) 
and  possessed  of  considerable  personal  estate. 

IV.  From  1834  to  1851,  he  and  his  wife  (the  testatrix  of 
the  plaintiffs,)  occupied  such  hotel,  in  which  the  articles 
claimed  were  kept.  After  an  addition  had  been  made  to  the 
hotel,  they  occupied  and  furnished  such  additions. 

Y.  In  1851  Mr.  Riley  rented  the  hotel  with  the  articles  in 
it,  claimed  by  the  plaintiffs,  removed  with  his  family  to  his 
house  in  Varick  street,  where  he  resided  until  his  death.  He 
took  with  him  such  part  of  the  household  furniture  as  he  had 
previously  used  in  the  hotel  for  his  family,  in  the  part  occupied 
by  it  as  a  residence. 

VI.  He  furnished  his  house  in  Varick  street  sufficiently, 
including  some  articles  of  curiosity  and  ornament  similar  to 
those  mentioned  in  the  complaint. 

VII.  and  VIII.  Mrs.  Riley  at  the  time  of  her  husband's 
death,  took  possession  of  the  Aimiture  in  the  house,  and  used 
it  until  her  own  death. 

IX.  At  the  time  of  Mr.  Riley's  death,  and  also  at  the  date 
of  his  will,  the  articles  mentioned  in  the  complaint  were  in 
the  hotel,  and  he  received  a  yearly  compensation  for  their  use, 
in  addition  to  rent  for  the  building. 
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X.  The  plaJDtiflB  were  executors  of  Mrs.  Biley's  will.  She 
died  in  1850. 

Mr.  Biley,  in  his  will,  bequeathed  to  his  wife  all  his  Aoiim- 
hold  goods  and  household  fumUuref  of  every  kind  and  de- 
BcriptioD.  He  then  gave  a  legacy  of  a  watch,  followed  by  a 
bequest  of  the  "net  profits  of  the  residue  of  his  personal 
estate,''  to  two  persons  for  life.  After  deyising  his  real  estate 
to  his  wife  for  life,  he  devised  and  bequeathed  the  remainder 
of  his  estate  to  certain  other  persons.  A  power  of  sale  after 
Mrs.  Riley's  death,  of  all  the  remainder,  was  given  by  the  will 
to  the  executors.    His  will  was  proved  in  March,  1859. 

The  articles  in  controversy  consisted  principally  of  coins, 
stufied  skins  of  animals,  dried  insects,  antiquities,  foreign  and 
domestic  weapons  of  various  kinds,  composing  a  species  of 
museum.  This  formed  an  attraction  for  customers  at  the 
hotel,  and  furnished  a  name  to  it  The  rest  were  pictures, 
prints,  one  marble  and  several  plaster  statues,  a  time  piece, 
some  tables,  chairs,  billiard  tables  and  appurtenances,  and 
plated  and  glass  ware  and  plate. 

Several  of  the  articles  in  controversy  were  in  Mr.  Riley's 
house  at  the  time  of  his  death,  where  they  remained  after- 
wards. There  was  no  evidence  as  to  the  person  by  whom,  or 
the  circumstances  under  which  they  were  taken  there,  or  how 
long  before  his  death.  . 

The  first  tenant  of  the  hotel  after  it  was  quitted  by  the  . 
Rileys,  (Wright,)  testified  that  he  hired  the  hotel  from  Riley, 
and  he  paid  a  per  centage  on  the  value  of  the  curiosities 
and  fixtures.  He  detailed  four  conversations  with  Riley,  two 
or  more  of  them  being  in  the  presence  of  his  wife,  respecting 
some  of  the  articles  in  controversy.  His  statement  of  the 
first  conversation  was  admitted  under  exception.  It  took  place 
on  the  day  he  took  possession  of  the  hotel^  when  the  Rileys 
were  preparing  to  leave.  Riley  desiring  to  remove  some  small 
pictures,  his  wife  said,  "  there  was  no  use  in  removing  them ; 
if  she  wanted  them  any  time  she  could  get  them."  The  wit- 
ness assented.  Mr.  Riley  however,  said :  "  The  curiosities  may 
be  left  here;  what  is  the  hotel  without  the  attractions." 
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Another  occasion  was  when  some  one  applied  for  a  picture, 
and  Riley  said  nothing  could  be  removed.  ^^  If  I  go  to  remove 
Of$e  thing  I  might  remove  all  of  them.  «  »  I  don't  wish 
to^  disturb  any  thing  at  all  of  the  things  here.  The  hotel  is 
not  worth  any  thing  if  they  go,  and  if  I  die  I  don't  want  them 
disturbed.  A  great  many  of  them  belong  to  Mrs.  RiUy,  and 
I  don't  want  them  taken  away."  In  reference  to  a  proposition, 
on  a  third  occasion,  to  sell  the  curiosities,  Biley  said  he  would 
have  to  consult  his  wife,  ^'  she  owned  a  great  many  of  them^ 
and  was  to  own  all  of  them"  On  the  last  occasion,  Biley 
agreed  to  furnish  a  new  set  of  curtains  to  his  wife,  if  she 
would  agree  to  sell  an  old  set  to  the  witness,  which  she 
did.  He  frequently  said,  in  speaking  of  such  articles,  ^^They 
will  belong  to  Mrs.  Biley  at  my  death,  and  I  want  to  keep 
them  together." 

It  was  admitted  on  the  trial  that  the  plaintiffs'  testator 
redeiyed  hire  for  the  use  of  the  articles  in  the  hotel  in  the 
complaint* 

The  judge  before  whom  the  cause  was  tried,  found  as  con- 
clusions of  law: 

li  That  the  articles  in  controversy  passed  to  Mrs.  Biley 
under  the  bequest  of  '^  household  goods  and  furniture"  to  her 
in  her  husband's  will. 

II.  That  the  plaintiffs  were  entitled  to  the  possession  of  such 
articles  as  executors,  and  to  receipt  of  the  sum  paid  as  hire. 

m.  That  the  costs  of  both  parties  should  be  paid  out  of 
the  testator's  estate. 

Exceptions  were  filed  to  the  decision  in  question,  and  an 
appeal  taken  from  the  judgment  entered  thereon. 

8.  E.  Lyon,  for  the  defendants,  appellants. 
.  li  The  testator,  when  he  made  his  will,  being  a  householder, 
possessed  of  a  sufficient  supply  of  household  furniture  for  all 
the  purposes  of  the  house  then  occupied  by  himself  and  his 
wife,  and  which  he  gave  to  her  for  life,  must  have  contem- 
plated and  intended  that  this  bequest  Bhould  apply  to  the 
goods  used  as  furniture  in  the  house  then  occupied  by  them. 
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and  wMch  she  would  haye  the  right  and  means  to  occupy  after 
his  death. 

1.  The  articles  in  question  had  been  used  in  the  business 
of  the  testator,  and  were  a  part  of  the  attractions  and  appur* 
tenances  to  the  business  carried  on  in  the  hotel,  both  when  he 
k^t  the  hotel,  and  when  he  let  the  premises,  and  thwefore 
did  not  pass  under  the  words  ^'  household  goods"  or  '< household 
furnitur&" 

2.  The  articles  in  question  were  not  only  not  used  As  ^^house- 
hold goods*'  or  '^household  furniture,"  but  do  not  fall  within 
the  meaning  of  such  words,  either  in  the  popular  or  technical 
sense,  and  hence  are  exduded  from  the  bequest  as  not  ^fuadem 
generis, 

3.  The  repetition  of  the  word  ^^  household,"  as  controlling 
the  succeeding  words  ^'  goods,"  and  ^'  furniture,"  indicates  not 
only  the  intention  of  the  testator,  but  limits  tiie  character  of 
the  bequest. 

IL  The  coins,  curiosities,  &c.  which,  at  the  time  of  the 
death  of  the  testator,  were  in  the  Fifth  Ward  Museum  Hotel, 
can  not  be  comprehended  in  the  term  ^^  household  goods  and 
household  furniture."  (Webster's  Diet.  1  Boper  on  Leg-- 
aeies,  1st  Am.  ed.  189-203.  Traffbrd  t.  Berrige,  1  Eq.  Cos. 
Abr,  201.)  The  words  '^  goods  and  furniture,"  in  their  usual 
sense,  denote  '^  goods,  vessels,  utensils,  and  other  appendages 
necessary  or  convenient  for  housekeeping" 

The  articles  in  question  are  not  ^'  necessary  or  convenient 
for  housekeeping,'*  nor  are  they  '^  household  articles  necessary 
or  convenient  for  housekeeping."  {PraU  v.  Jackson,  1  Bro. 
Pari  Ga.  ^233^.     Orichton  v.  Symes,  3  Atk.  B.  61.) 

III.  The  articles  in  question  could  not  have  been  intended 
by  the  testator  tQ  pass  to  Mrs.  Biley,  nor  can  his  will  bear  such 
a  construction,  as  he  gave  her  a  handsome  income.  The 
articles  in  question  could  have  been  of  no  use  to  her  in  her 
household  afG&irs.  And  he  made  a  subsequent  bequest  of  the 
interest  money  and  profits  arising  from  his  personal  property. 
And  also  disposed  of  the  residuum  of  his  estate.  {Orichton 
V.  8ymes,  ubi.  sup.) 
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IV,  The  judge,  at  special  term,  erredin  allowing  testimony 
to  be  introduced,  by  the  respondents,  in  relation  to  conversa- 
tions and  statements  of  the  testator  long  prior  to  the  making 
of  his  will*  (1  Roper  on  Legacies^  p.  253,  last  ed*  Nicho- 
las V*  Oabomy  2  P.  Wma.  419.) 

G,  O.  SigkleSj  for  the  plaintiff,  respondents. 

I.  Although  a  few  of  the  articles  may  not  come  under  the 
word  "  furtaiture,''  the  words  "  household  goods  "  will  embrace 
the  whole,  with  the  enlarged  and  comprehensire  words  "  of 
every  kind  and  description"  added*  {Cole  v.  Fitzgerald^  1 
Sim.  d  Stuartj  189.  S,  C.  Z  Buesell  Chan.  Gases,  301. 
2*  Williams  on  Executors^  1022-3.  Pratt  v.  Jackson,  2  P. 
WmSk  302.  1  Roper  on  Legacies,  ed,  of  1848,  p,  253. 
Bum  V.  Winthrop,  1  John.  Ch.  328.) 

(1.)  The  will  must  be  most  favorably  and  benignly  expounded 
to  pursue,  if  possible,  the  intention  of  the  testator.  {Touch-- 
stone,  434  2  Bl  Com.  381.)  The  court  will  give  effect  to 
every  word  of  the  will,  without  change  or  rejection,  provided 
an  effect  can  be  given  to  it  not  inconsistent  with  the  intent. 
{Gray  v.  Minnethorp,  3  Vesey  Jr.  105.  Constantine  v.  Con^ 
stantinCy  6  id.  102.  Doe  v.  Rawding,  2  Bam.  dk  Aid.  448.) 
That  intention  is  to  be  ascCTtained  from  the  whole  will  taken 
together,  in  connection  with  the  situation  of  the  testator's 
property  and  family  at  the  time  it  Was  made.  {Irving  v.  De 
Kay,  9  Paige,  521.     Wolfe  v.  Van  Nostrand,  2  Comst.  436.) 

(2.)  The  testator  must,  in  general,  be  presumed  to  have 
used  words  in  their  natural,  ordinary  or  primary  sense.  {Mat- 
ter of  Hallet,  8  Paige,  875.  BooseveU  v.  Thurman,  1  John. 
Ch.  220.  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488.  S.  C. 
3  Comst.  538.     Cromer  v.  Pinckney,  3  Barb.  Ch.  466.) 

III.  The  intention  of  the  testator  is  clear.  The  bequest 
includes  all  the  household  goods,  and  all  the  household  furni- 
ture of  every  kind  and  description ;  and  the  court  can  not  give 
effect  thereto,  except  by  saying  that  every  article  of  household 
goods  and  household  furniture,  wheresoever  situated,  or  in 
whose  possession  the  same  may  be  at  the  time  of  the  testator's 
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death,  whether  at  No.  24  Varick  street,  or  at  the  Museum 
Hotel,  passes.  {Gole  v.  Fitzgerald^  1  Btm.  d  Stuart^  189. 
Z  Russell,  301.    Bunn  ▼.  Wiwthrop,  1  John.  Oh.  329.) 

Bt  THtB  CouBT,  BoBEBTsoK,  J.  The  evidence  -of  the  suc- 
cessor of  the  decedent  (Biley)  goes  far  to  sustain  an  ownetBhip 
of  many  of  the  articles  in  controversy  by  Mrs.  Biley  before  her 
husband's  death ;  particularly  as  several  of  them  were  at  his 
residence  at  the  time  of  his  death.  The  language  of  the  tes- 
tator never  referred  to  his  giving  them  to  her.  But  as  the 
claim  is  under  the  will  it  must  stand  upon  it  exclusively. 

^^  Household/'  as  used  in  the  second  clause  of  the  will,  is 
susceptible  of  two  meanings.  It  may  designate  the  character 
of  the  goods  or  furniture  wherever  or  iti  the  possession  of 
whomsoever  they  may  be,  or  it  may  indicate  whatever  is  con-* 
nected  with  the  testator's  domestic  establishment,  and  employed 
as  articles  of  use  or  ornament ;  although  it  may  not  be  what  * 
is  ordinarily  known  as  furniture. 

If  ''household  furniture"  is  confined  to  articles  ordinarily 
used  as  such,  it  is  not  very  easy  to  determine  what  comes 
within  the  denomination.  A  great  many  articles  were  exempted 
from  levy  on  execution  and  detailed  in  a  statute  of  this  state, 
including  bedsteads  with  their  appurtenances,  fire  irons,  a 
stove  and  cooking  utensils,  chairs,  a  table  and  its  furniture 
for  meals,  school  and  other  books  of  a  certain  value,  provisions, 
fuel,  a  spinning  wheels  weaving  loom^  Woolen  yarn  and  cloth, 
and  even  live  stock  and  family  pictures.  (2  B.  S.  367,  §  22.) 
Yet  a  subsequent  statute  eitempts  from  execution,  in  addition 
to  those  thus  specified,  ''necessary  household  furniture." 
(Laws  of  1842,  ch.  IffT.  3  B.  S.  5th  ed.  646,  §  23.)  It 
would  be  difficult  to  imagine  what  beyond  the  articles  enumer- 
ated would  be  necessary  household  fumiturey  unless  all  articles 
of  use  and  ornament  in  a  family  were  included.  *  This  is  a 
legislative  sanction  of  such  a  meaning  of  the  words  "house- 
hold furniture."  This  bequest,  however,  goes  farther  and 
adds  "household  goods,"  which  is  nomen  generalis  summo 
and  fairly  embraces  articles  commonly  used  in  a  family.    I 
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think,  therefore,  the  tables  not  used  for  a  public  refectory  at 
the  hotel,  mirrors,  glass  and  plated  ware,  and  a  marble  clock 
being  among  the  articles  in  controversy,  would  pass  under  one 
or  other  designation.. 

A  testator  may,  however,  render  otlier  things  household 
goods  or  household  furniture  by  his  use  of  them.  Books 
belonging  to  a  well  filled  library,  wines  in  a  well  stored  cellar, 
paintings  and  statues  in  a  large  gallery,  curidsities  of  an  exten- 
sive museum,  numerous  specimens  belonging  to  a  well  selected 
mineralogibal  or  other  collection  may  not  be,  or  may  be,  house- 
hold goods  or  furniture,  according  to  their  connection  with  the 
owner's  residence  and  his  own  and  his  family's  habitual  use  of 
and  access  to  them.  That  mentor  of  the  English  language, 
the  author  of  the  Spectator,  includes  pictures  as  furniture^ 
when  he  says  **the  furniture  of  the  palaces  in  Venice  is  not 
very  rich,  if  we  except  the  pictui^s,"  Furniture  is  not  to  be 
confounded  with  cabinet  makers^  ware,  for  which  it  is  frequently 
used,  but  implies  any  thing  that  furnishes  or  equips.  Books, 
wines,  curiosities,  mineralogical  or  other  specimens,  and  even 
pictures  and  statues  as  well  as  plate  come,  under  the  designa- 
tion of  household  furniture,  in  that  sense,  when  they  are 
employed  in  domestic  use  or  as  ornaments  of  a  residence.  Thus 
in  Bunn  v.  Winthrop,  (1  John.  Ch.  329,)  plate  was  held  to 
pass  under  a  bequest  of  household  goods  and  funiture,  in  con- 
sequence of  being  used  in  a  family.  In  the  case  of  Cole  v. 
Fitzgerald^  (1  Sim.  &  8.  189 )  8.  C.  Z  Buss.  301,)  a  separa- 
tion of  effects  was  made  on  the  same  distinction.  The  subject 
of  that  decision  was  a  bequest  of  ^'household  furniture  and 
other  household  effects  of  or  belonging  to  the  testator's  dwell- 
ing house  and  premises."  It  was  held  to  include  every  article 
of  personal  property  in  the  house  or  on  the  premises,  intended 
for  ornament,  use  or  consumption.  Pictures,  books,  wines 
and  liquors,  models,  an  organ,  pistols  and  a  turning  lathe 
passed  under  it.  Fowling  pieces  not  kept  for  the  defense  of 
the  house,  a  cow  and  a  pony  were  excluded.  The  admissibility 
of  a  haystack  turned  entirely  on  the  question  whether  it  was 
kept  for*  consumption  or  sale. 
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Applying  these  principles  to  the  articles  in  question,  the 
CQiiofiities  at  the  testator's  house  should  he  held  to  pass  under 
the  denomination  used  in  the  bequest.  The  finding  of  the 
court  was  that  the  decedent  fiimished  his  house  including 
Iliem«  By  keeping  them  at  his  house,  he  undoubtedly  meant 
to  separate  them  from  the  others  and  make  them  hottaeJu)ld 
goods. 

There  is  no  evidence  that  the  decedent  took  to  his  residence 
in  Yarick  street  any  pictures,  prints  or  statues.  These  do 
not  appear  to  have  been  part  of  the  museum,  or  separately 
hired  to  the  occupant  of  the  hotel.  He  evidently  intended  to 
remove  them  as  he  wanted  them,  and  only  left  them  as  a  tem- 
porary deposit  at  his  wife's  request,  who  said  she  could  get 
them  as  she  wanted  them.  The  testator  then  spoke  only  of 
leaving  the  curiosities,  and  the  occupant  assented  to  Mrs. 
Bile/s  taking  them.  This  does  not  sustain  any  finding  that 
they  were  let  with  the  hotel.  The  wife  showed  a  strong  reluc- 
tance to  adandon  her  residence,  break  up  the  collection  of 
pictures  and  statues  and  dispose  of  goods  made  with  her  own 
hands.  Her  husband  consulted  her  as  to  their  disposition  and 
recognized  her  ultimate  ownership.  This  shows  a  strong  indi- 
vidual attachment  to  them,  a  recognition  of  them  as  domestic 
objects  of  art  and  family  ornament,  not  as  things  kept  for  sale 
or  hire.  Clearly  the  mere  temporary  absence  of  them  from 
the  testator's  residence  ought  not  to  deprive  them  of  their 
household  character.  All  pictures  and  statues  not  used  as 
orDaments  of  the  public  bar-room  therefore  passed  under  this 
bequest. 

.The  silver  plate  mentioned  in  the  inventory  annexed  to  the 
answer,  which  had  not  been  used  in  the  testator's  private  resi- 
dence, curiosities  not  found  there,  large  vessels,  suitable  only 
for  a  hotel,  as  well  as  billiard  tables  with  their  appurtenances, 
used  at  the  hotel,  did  not  pass  under  the  bequest. 

As  the  judgment  is  erroneous,  therefore,  as  to  the  ownership 
of  some  of  the  articles,  it  is  also  as  to  the  hire  of  them,  which 
must  be  apportioned  according  to  the  interest  of  the  parties 
in  the  articles. 
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If  the  parties  can  agree  as  to  Vhich  of  the  curiosities  were 
found  at  the  testator's  house^  what  pictures,  prints  and  statues 
of  his  were  not  used  in  the  puhlic  har-room  of  the  hotel  at 
the  time  of  the  testator's  deoease,  as  well  as  their  value,  and 
also  that  of  the  articles  herein  before  declared  not  to  pass 
under  the  bequest,  and  the  deduction  to  be  made  therefor  from 
the  value  of  the  hire  of  the  articles  in  controversy,  the  judg- 
ment can  be  modified,  without  costs  to  either  party,  by  striking 
out  or  excepting  such  articles  from  the  judgment,  and  deduct- 
ing their  proportionate  share  of  the  hire  of  all  the  articles 
therefrom.  Otherwise  the  judgment  must  be  modified  so  as 
to  allow  a  reference  to  ascertain  those  facts.  Judgment  to  be 
rendered  according  to  th^  report  thereon,  and  the  costs  of 
such  reference  as  well  as  the  plaintiffs*  costs  to  be  paid  the 
defendants  out  of  the  estate  of  their  testator,  except  the  costs 
of  the  appeal,  on  which  none  are  given  to  either  ^arty.  The 
order  to  be  settled  on  two  dayd'  notice  before  one  of  the  judges 
of  the  court. 


LuTHEB  Beecheb,  plaintiff  and  appellant,  V8,  Geobgb  Aokeb- 
HAN,  defendant  and  respondent. 

1.  The  porchaaer  of  personal  property  pledged  for  a  nsarioug  loaBi  ^tnn  the 
borrowef  ,  who  agrees  to  pay  the  debt,  is  not  a  borrower  within  the  meaning 
of  the  statnte  of  1887,  which  permits  borrowers  on  nsor^rto  maintain  actions 
for  relief  from  their  contracts  without  paying  or  offering  to  pay  piincipsl  or 
interest 

2.  But  in  an  action  by  such  a  purchaser,  for  relief  from  the  nsnrions  contract, 
it  is  not  a  ground  for  dismissal  of  the  complaint  at  the  trial  that  it  does  not 
contain  an  offer  to  pay  what  is  equitably  due ;  but  he  may  haye  such  relief 
u|>on  condition  of  making  such  payment,  with  costs. 

8.  Where  such  a  purchaser  obtains  a  frirther  usurious  loan  fix>m  the  same  lender, 
giving  one  note  for  the  total  amount,  and  pledging  other  property  to  secure 
the  whole,  the  property  last  pledged  can  not  b^  retain.ed  by  the  lender  as 
security  for  the  original  loan. 
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4.  AUhoogli  a  debtor  can  not  roooTer  back  Becnrities  deliTered  and  accepted  !n 
payment  of  a  usnrioiis  loan,  yet  he  may  compel  the  rescission  apd  SQneader 
of  a  guaranty  for  the  payment  of  such  securities,  giyen  by  him  at  the  same 
time. 

(Before  Boswobth,  Ch.  J,  and  Mobtobibf  and  Wmra,  JJ.) 
Qeaid  May  8,  IS66 ;  decided  May  90, 1868. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  for 
the  defendant,  entered  on  the  decision  of  Mr.  Justice  Babbour, 
after  a  trial  before  him  without  a  jury  in  March,  1862. 

In  March,  1856,  a  Mr.  WiUdns  applied  to  the  defendant,  in 
the  city  of  New  York,  for  a  loan  of  $11,000.  It  was  agreed 
between  them  that  the  money  should  be  lent  to  Wilkins,  by 
the  defendant,  at  the  rate  of  seven  per  cent  per  annum,  and 
one  and  a  half  per  cent  per  month,  in  addition,  under  the 
name  of  a  commission,  amounting  in  all  to  over  $900,  to  be 
deducted  from  the  $11,000  at  the  time  of  the  making  of  the 
loan,  and  retained  by  the  defendant,  and  that  Wilkins  should 
give  his  note  to  the  defendant  for  the  $11,000,  payable  without 
interest  four  months  from  date,  and  should  secure  the  same 
collaterally  by  an  assignment  and  transfer  to  the  defendant  of 
certain  bonds  issued  by  the  county  of  Iowa,  in  the  state  of 
Wisconsin,  to  the  amount  of  $22,000,  then  held  by  Wilkins. 
All  of  which  was  done. 

,  In  June,  of  the  same  year,  the  plaintiff  and  Wilkins  called 
upon  the  defendant  together,  and  stated  to  him  that  the  plain- 
tiff had  assumed  the  payment  of  his  debt  to  the  defendant 
for  his  loan.  The  plaintiff  then  applied  to  the  defendant  for 
loans  to  himself.  An  agreement  was  thereupon  made  between 
the  plaintiff  and*  the  defendant,  that  the  latter  should  lend  to 
the  former,  sums  of  money  from  time  to  time,  as  they  might 
be  wanted,  upon  the  plaintiff's  promissory  or  stock  notes, 
secured  by  a  pledge  of  Iowa  county  bonds,  or  drafts  of  a  rail- 
road company,  (Mineral  Point,)  and  that  the  former  should 
allow,  and  pay  to  the  latter,  two  per  cent  per  month  for  the 
use  of  the  money  so  lent,  either  in  money  or  by  other  notes. 
It  was  also  further  tmderstoqd  between  tbem>  that  the  plaintiff 
should  aasume  the  payment  of  Wilkins'  note  for  $11,000,  and 
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that  $22,000  of  Iowa  county  bonds  in  the  hands  of  the  defend- 
ant, subject  to  his  lien,  had  been  purchased  fr6m  Wilkins  by 
the  plaintiff. 

Under  and  in  pursuance  of  this  agreement,  the  defendant, 
prior  to  November,  1857,  lent  to  the  plaintiff,  at  sundry  times, 
various  sums  of  money,  receiving  from  him,  for  the  use  of  the 
money  lent,  the  per  centage  so  c^reed  upon,  either  in  money  or 
notes,  and  taking  therefor  the  plaintiff's  notes,  collaterally 
secured  as  agreed  upon.  When  Wilkins'  first  note  for  $11,000 
became  due,  it  was  twice  extended;  the  plaintiff,  upon  each  occa- 
sion, paying  to  the  defendant  for  the  extension,  in  money  or  in 
account,  at  the  rate  of  two  per  cent  a  month.  Upon  maturity 
of  the  last  substituted  notes,  a  note  of  the  plaintiff  for  $12,000, 
payable  to  the  defendant  four  months  from  date,  was  substi- 
tuted in  place  of  the  Wilkins  notes,  of  which  sum  upwards  of 
$900  was  for  interest  upon  a  previous  $12,000  note,  the  differ- 
ence being  paid  by  the  defendant  to  the  plaintiff  in  ihoney  or 
in  account. 

In  April,  1857,  the  first  $12,000  note,  which  had  been 
renewed  upon  similar  terms,  for  ftixty  days,  together  with 
another  note,  which  had  been  given  to  the  defendant  by  the 
plaintiff,  for  loans  made  to  himself  under  the  agreement,  were 
consolidated  by  the  latter  giving  to  the  former  one  note  there- 
for, for  $28,000  at  sixty  days,  including  interest  to  maturity,  • 
at  the  rate  of  two  per  cent  per  month.  In  July  following,  a 
new  note  at  sixty  days,  for  $30,000,  was  given  to  the  defendant 
by  the  plaintiff  in  renewal  of  that  $28,000  note*,  with  interest 
at  the  rate  of  two  per  cent  per  month,  and  a  check  for  the 
difference  was  then  given  to  the  plaintiff  by  the  defendant 
For  the  payment  of  that  last  note  the  defendant  held,  as  col- 
lateral security,  bonds  of  the  Mineral  Point  Railroad  Company, 
to  the  amount  of  $16,500,  and  $11,000  in  bonds  of  the  county 
of  Iowa,  placed  in  his  hands  by  the  plaintiff,  and  also  the  Iowa 
county  bonds  for  $22,000,  originally  pledged  by  Wilkins; 
making  in  all  the  sum  of  $49,500. 

Other  loans  were  also  made  to  the  plaintiff  by  the  defendant 
from  time  to  time,  under  the  same  agreement,  for  which  sundiy 
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notes,  including  interest  apon  the  sums  lent  at  the  rate  of  two 
per  cent  per  month^,  were  given  by  the  plaintiff,  collaterally 
secured  by  drafts  drawn  by  the  president  of  the  Mineral  Point 
Bailroad  Company  upon  its  treasurer,  payable  at  Aiture  dates. 
In  November,  1857,  all  the  last  mentioned  notes,  with  the 
interest,  were  found  to  amount  to  $35,882.  It  was  then 
agreed  between  the  plaintiff  and  the  defendant,  that  those 
notes  should  be  given  up. and  canceled.  That  the  plaintiff 
should  give  his  promissory  note  at  six  months  to  the  defendant 
for  this  $882.  That,  for  the  balance,  the  defendant  should 
receive  from  the  plaintiff,  and  hold  as  absolute  owner,  nine 
drafts,  dated  and  payable  at  Mineral  Point,  in  the  state  of 
Wisconsin,  drawn  by  the  president  of  the  railroad  company 
upon  its  treasu/er,  and  accepted  by  him,  amounting  in  the  aggre- 
gate to  $35,000.  And  that  the  plaintiff  should,  by  a  separate 
instniment  in  writing,  guaranty  the  payment  of  such  drafts. 
The  plaintiff's  notes  were  thereupon  given  up,  and  canceled, 
the  drafts  were  delivered  to  the  defendant,  and  the  guaranty 
executed  to  him.  The  note  for  $882  was  subsequently  paid. 
Several  months  after  this  settlement  an  agreenient  was  made 
between  the  defendant  and  the  railroad  company,  whereby  the 
time  of  payment  of  those  drafts  was  extended  by  the  defendant^ 
andy  in  consideration  of  which,  the  company  placed  in  his 
hands  further  securities  as  collateral. 

The  plaintiff  brought  this  action  to  procure  the  cancellation 
and  surrender  6f  his  $30,000  note,  and  his  written  guaranty, 
imd  to  obtain  possession  of  the  county  bonds,  and  the  bonds 
and  acceptanbes  of  the  railroad  company,  on  the  ground  of 
usury  in  the  loajs.  His  complaint  set  up,  substantially,  the 
foregoing  facts,  but  did  not  allege  that  he  had  paid,  or  offered 
to  pay,  the  principal  sums  loaned,  and  represented  by  such 
securities,  or  any  part  of  it. 

The  judge  before  whom  the  cause  was  tried,  in  his  decision, 
held,  (1.)  That  the  plaintiff  was  not,  within  the  meaning  of  the 
statute,  a  borrower  of  the  $11,000  loaned  by  the  defendant  to 
Wilkins. 

(2.)  That  he  was  not  entitled,  either  as  the  owner  of  the 

Rob.— I.  3 
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Iowa  county  bonds,  deposited  with  the  defendant  by  Willdns, 
or  by  virtue  of  any  substitution  in  place  of,  or  subrogation 
to  the  rights  of  the  latter,  or  otherwise,  to  the  relief  prayed 
for,  so  far  as  concerns  that  $11,000,  or  the  securiti^ 
pledged  to  secure  its  payment.  And  that  from  the  impossi- 
bility of  determining  what  proportion  of  the  securities  was 
held  for  the  payment  of  that  sum,  and  what  for  the  residue  of 
$19,000,  even  if  it  were  proper  to  make  such  severance,  the 
plaintiff  could  not  in  this  action  have  any  relief  touching  the 
note  of  $30,000,  or  the  collaterals  held  by  the  defendant  as 
security  for  its  payment. 

(3.)  That  the  plaintiff  was  not  entitled  to  relief  under  such 
statute,  because  the  transfer  by  the  plaintiff  to  the  defendant 
of  the  drafts  of  the  railroad  company  to  be  heM  by  him  abso- 
lutely as  owner,  the  plaintiff's  separate  written  guaranty  of 
the  payment  of  those  drafts,  and  the  giving  up  and  cancelling 
of  the  $35,000  note,  in  consideration  of  such  absolute  transfer 
and  guaranty,  operated  as  a  payment  and  extinguishment  of 
that  note,  and  terminated  the  relation  theretofore  existing 
between  the  parties  as  borrower  and  lender. 

Judgment  was  entered  in  accordance  with  this  decision,  dis- 
missing the  complaint  with  costs,  from  which  an  appeal  was 
taken  on  exceptions  filed. 

James  C.  Carter,  for  the  plaintiff,  appellant. 

I.  The  plaintiff  was  at  least  entitled  to  a  decree  that  the 
$30,000  note  should  be  surrendered  and  canceled,  and  pros- 
ecution on  it  restrained.  This  point  is  not  answered  by  say- 
ing that  the  plaintiff  had  a  perfect  defense  at  law  to  the  nota 
This  objection  should  have  been  insisted  on  in  the  answer. 
The  defendant  waived  it  by  putting  his  defense  upon  the 
merits  alone.  {Oilherfa  Prad.  in  Chan.  p.  220.  Ludlow  v. 
.Simondj  2  Caine's  Cases  in  Error,  40.  Orandin  v.  LeRoy, 
2  Paige,  609.  Fulton  Bank  v.  N.  T.  and  Sharon  Canal 
Co.,  4  id.  132.  Cumming  v.  The  Mayor,  dc.  11  id.  596. 
Hawley  v.  Cramer,  4  Cowen,  726.     UnderhiU  v.  Van  Cort^ 


NEW  TOBK— MAT,  1863.  36 

Beecher  v.  Ackerman. 

kmcUy  2  John,  Ch.  339.    Truscott  y.  King,  2  8dd.  147.    Le 
Boy  V.  PlaU,  4  PatgCy  77.     WiswaU  v.  flaZi,  3  tU  313.) 

II.  He  was  also  entitled  to  a  decree  to  the  same  effect  in 
reference  to  the  written  guaranty  and  his  own  note  for  $882. 

III.  The  plaintiff  is  certainly  entitled  to  a  decree,  that  the 
connty  and  railroad  mortgage  bonds,  pledged  by  himself  to 
secure  the  payment  of  the  moneys  borrowed  by  himself  from 
the  defendant,  should  be  restored  to  him,  or  that  the  defendant 
account  to  him  for  the  proceeds,  or  the  value  of  them,  in  case 
he  has  parted  with  them.  • 

lY.  Without  reference  to  the  provisions  of  the  Bevised 
8tatuieB,-or  the  act  of  1837,  but  upon  general  principles  of 
equity,  a  court  of  chancery  would  never  impose  upon  the 
plaintiff,  as  a  condition  of  granting  him  its  relief  in  respect  of 
the  particular  securities  which  he  himself  had  pledged  to  secure 
the  loans  to  himself,  the  payment  of  what  was  due  on  the 
WiQdns  loans.  A  muUo  fortiori  should  such  a  condition  not 
now  be  imposed 

Y.  But  the  plaintiff  was  entitied  to  a  decree  for  the  can- 
cellation of  the  $30,000  note  of  July  30th,  1857,  and  the 
sorrend^  of  aU  the  securities  mentioned  in  it,  for  the  reason 
that  he  was  the  "borrower"  as  to  all  the  loans  embraced init, 
on  the  assumption  that  the  Wilkins  loans  were  never,  in  &ct, 
paid. 

The  t^m  "  borrower,''  in  the  provisions  of  the  Bevised  Stat- 
utes and  in  the  statute  of  1837,  is  to  be  construed  to  embrace 
a  surety  liable  on  the  original  contract.  Such  a  construction 
can  only  proceed  upon  the  ground  that  the  term  "  borrower'' 
is  used  as  the  correlative  of  "lender"  to  indicate  the  party 
liable  on  the  contract.  (Perrine  v.  Striker ^  7  Paige^  598. 
OoU  V.  Savage,  10  id.  583.  Post  v.  Bank  of  Utica,  7 
HiUy  391.  Morse  v.  Hovetfy  9  Paige^  197.  HungerforcPs  Bank 
V.  Dodge,  30  Barb.  626.) 

YL  But,  further,  the  plaintiff  was  the  "borrower"  as  to 
all  the  loans  embraced  in  the  $30,000  note,  in  the  strictest 
flense  of  the  term. 

YII.  If  it  were  necesscJJr  to  maintain  that  the  loan  to  Wil- 


M  CASES  IN  THE  SUPEBIOR  COURT. 

Beecher  v.  Ackennan. 

kins  was  in  this  manner  actually  paid,  we  shonld  not  hesitate 
to  do  80.  Should  the  defendant  now  bring  an  action  against 
Wilkins  in  any  form,  for  the  amount  of  the  $11,000,  a  plea  of 
payment  would  be  abundantly  sustained  by  proof  of  the  fe^iB 
found  by  the  special  term. 

YIII.  We  may  concede  that  by  the  transaction  of  Nov.  2, 
1857,  the  relation  of  borrower  and  lender  between  the  plain- 
tiff and  defendant,  as  to  the  loans  made  on  the  acceptances, 
was  terminated.  But  this  makes  the  conclusion,  established 
on  other  founds,  quite  irresistable,  namely,  that  the  Wil- 
kins loan  was  extinguished  by  the  transaction  of  October  15, 
1856.  That  by  necessary  consequence,  the  plaintiff  was  the 
^^ borrower"  as  to  all  the  loans  embraced  in  the  $30,000  note 
of  July  30,  1857,  and  is  entitled  to  hare  it  canceled,  the 
securities  pledged  ^r  its  payment  restored,  and  an  account  of 
the  ][)roc6eds  or  value  of  such  as  the  defendant  has  parted  with. 

IX.  It  follows  that  the  judgment  appealed  from  should  be 
reversed.  As  this  result  is  reached  without  questioning  the 
conclusions  of  the  court  below  on  matters  of  fcbot,  the  plain- 
tiff is  entitled  to  such<  a  decree  as  is  before  mentioned,  without 
a  new  trial.  {Matquat  v.  Marguatj  12  K  T.  Bep.  338. 
SdnnuyW.  Pdl,  3  E.  jD.  Smithy  432.) 

David  Dudley  Fields  for  the  defendant,  respondent 

11  Two  fundamental  rules  of  courts  of  equity,  prevent  the 
plaintiff  from  recovering  in  this  action : 

First.   That  when  a  plaintiff  seeks  equity,  he  must  first 
do  equity ;  and  Second.  That  he  can  not  come  into  equity,  if    * 
his  remedy  is  complete  at  law.     (1  Story's  Uq.  Juris.  §§  33, 
49,64     Wittard's  Eq.  Juris.  U-4a.) 

lit  The  statute  of  1837  does  not  give  a  right  to  come  into 
a  court  of  equity  if  none  existed  before.  It  only  dispenses, 
in  favor  of  a  borrower  ^  with  one  of  the  conditions  on  which 
he  could  obtain  relief,  that  is  to  say,  that  one  which  required 
Kim  to  offer  to  repay  the  money  borrowed,  before  he  could 
obtain  a  standing  in  such  a  courts  (Act  of  1837,  chap.  430, 
§§  3,  4,  5.    Minium  v.  The  Farmers'  Loan  and  Trust  Co,, 
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3  Oamst.  498,  referring  to  and  approving,  Ferrine  t.  fliri- 
ier,  7  Patgrc,  598.  JIbrte  v.  jffowy,  9.«i.  197.  Post  v.  Ami 
0/  Utioa,  7  ftU,  391,  a;>prove(2,  2  (7om^.  131,  tn  u^AfcA  KAe 
oon^rary  dedHon  in  the  ease  of  Cole  t.  SavagCj  10:  Paigey 
583,  M  overruled,    Boughton  v  Smith,  26  jSari.  635.) 

m.  A8  to  the  #11,000  borrowed  by  WiUdns,  the  plaintiff 
k,  by  hifl  own  showing,  not  a  borrower.  He  is  therofore  not 
within  the  statute  of  1837,  and  must  do  equity,  if  he  would 
have  equity.  To  the  extent,  therefore,  of  $11,000^  with  the 
interest  on  it,  the  plaintifF  oan  sustain  no  action  h«re  without 
offering  to  repay.  And  inasmuch  as  that  si^m  is  included  in 
the  $30,000  note,  and  he  made  no  o£Eer  of  repayment,  he  was 
properly  denied  relief  as  to  that  note.  {JSexford  y.  Widger^ 
2  GomH.  131.  Sands  y.  Church,  2  Seld.  347.  Schermet- 
kom  V.  Talmtan,  14  N.  Y.  Hep.  93.  OurHa  y.  LeamU,  16 
fa.254.) 

lY .  If  the  plaintiff 's  allegations  were  true,  he  had  a  per- 
fect defense  against  any  action  which  could  be  brought  against 
him,  and  a  right,  by  an  action  at  law,  to  reooyer  back  any  of 
the  securities,  if  the  pledge  of  them  was  really  illegal  (Oous" 
land  y.  Davis,  4  Bosw.  619.)  In  which  action  the  parties 
would  not  lose  their  constitutional  right  of  trial  of  jury, 
(Schro^f^l  V.  Coming,  2  Seld.  107.) 

Y.  When  this  action  was  brought,  the  $30,000  note  and 
the  $35,000  of  acceptances  had  been  long  past  due,  and  therefore 
could  not  be  passed,  so  as  to  giye  a  holder  any  new  rights. 
This  consideration,  of  itself,  was  sufficient  for  difrniissing  the 
complaint  {Folsom  y.  Blake,  3  Edwd.  Ch.  442;  445.  Vilas 
V.  Jones,  1  CofMt  278.) 

YI.  The  nine  acceptances  being  dated  and  made  payable  in 
Wisconsin,  are  goyemed  by  the  laws  of  that  state,  (Berrien 
V.  Wrighi,  26  Barb.  208 ;  Cutler  y.  Wright,  22  N.  T.  Bep. 
474;  Potter  v.  TaJlfmn,  35  Barb.  182,)  and  are  to  be  pre- 
smned  to  be  yalid  by  that.  If  that  law  prohibited  them,  it 
should  haye  been  proyed. 

YII.  These  acceptances  being,  moreoyer,  giyen  in  payment, 
can  not  be  recoyered  back.* 


38  CASES  IN  THE  SUPERIOE  COURT. 

Beecfaer  w,  Ackerman. 

YIII.  The  plamti£F'8  guarantee  given  for  these  aoceptanoes 
mnflt  follow  the  fitte  of  the  principal  obligations.  {ScoU  y. 
Johnsony  5  Bosw.  213.) 

IX.  The  same  role  applies  to  the  county  and  second  mort^ 
gage  bonds  held  as  collateral  for  the  note.  If  the  note  can 
not  be  obtained  by  the  plaintiff  in  this  action,  neither  can  the 
collaterals. 

Bt  thx  Goubt,  Boswosth,  Ch.  J.  The  sum  first  lent 
($11,000)  w^  borrowed  by  WiUdns ;  Beecher  was  not  originally 
connected  with  the  loan,  as  principal,  agent  or  surety.  The 
plaintiff,  subsequently  to  the  loan,  bought  of  Wilkins  the 
interest  of  the  latter  in  the  contract  to  construct  the  Mineral 
Point  Railroad,  and  the  securities  originally  pledged  to  secure 
the  payment  of  the  $11,000,  and  assumed  the  payment  thereof, 
and  so  informed  the  defendant. 

The  plaintiff,  therefore,  was  not,  in  fact,  a  borrower  from 
the  defendant,  of  that  sum,  ($11,000,)  nor  is  he  a  borrower  of 
it  within  the  meaning  of  the  act  of  1837.  {Chap.  430.  Scher^ 
merhom  v.  Talman,  14  N.  F.  Rep.  93, 126,  131.) 

He  can  not  reclaim  those  securities  without  paying  the  sum 
borrowed  and  interest  thereon  ;  and  by  assuming  the  payment  of 
it,  as  part  of  his  contract  of  purchase,  he  became  personally 
liable  therefor.*  {HaHly  v.  HarAaon,  24  N.  T.  Bep.  170. 
Bwrr  V.  Beers,  id.  178.  See  also  Murray  v.  Judson,  5 
Sdd.  73.) 

The  complaint  should  not  have  been  dismissed,  at  the  trial, 
merely  because  it  did  not  contain  an  offer  to  pay  the  $11,000. 
The  plaintiff  is  entitled  to  a  judgment  that,  on  paying  that 
sum  with  interest  and  the  costs  of  the  action,  the  securities 
originally  pledged  for  the  payment  of  it,  should  be  surrendered 
to  him.     (Bchermerhom  v.  Tcdman^  supra,  129, 142,  143.) 

The  securities  subsequently  pl^iged,  as  well  tq  secure  a 
usurious  loan  made  at  the  time  of  the  pledge,  as  the  original 
loan,  can  not  be  retained  as  security  for  the  payment  of  that 
first  loan.  The  taint  of  usury  destroys  the  whole  security ; 
makes  the  contract  void  in  totOy  and  in  every  of  its  parts. 


NEW  YORK— MAT,  1863.  89 

Ford  w,  TowDMnd. 

The  plaintiff  has  an  unqualified  right  to  a  reetotation  of  all 
such  securities.  {Bice  v.  WtUingy  5  Wend.  595.  Jack90% 
Y.  Packardj  6  id.  415.  Hammond  y.  Hopping^  13  id.  505.) 
The  cases  last  cited  are  decisive,  that  the  note  for  $30,000  is 
Toid.    It  should  be  given  up. 

There  is  no  consideration  for  the  guaranty,  except  the  usuri- 
ous loans,  in  payment  of  which  the  acceptances  to  which  the 
guaranty  related,  were  received.  The  acceptances  themselves 
being  ddivered  and  accepted  as  payment,  ^the  defendant  has  a 
right  to  retain  them.  The  obligation  or  note  of  the  plaintiff 
tar  the  sum  thus  paid,  if  received  alone,  would  be  clearly  void 
under  the  decisions  above  cited.  It  is  difficult  to  perceive  that 
a  guaranty  of  the  payment  of  the  notes,  received  in  payment, 
is  not  as  clearly  void.    That  must  be  surrendered. 

The  ju<%ment  must  be  modified  to  conform  to  these  views, 
and  as  thus  modified  affirmed.  If  the  parties  can  not  agree 
what  securities  were  (nriginaUy  pledged  to  secure  the  payment 
of  tiie  $11,000  only,jK>  as  to  specify  them  in  the  judgment  to 
be  entered  hereon,  there  must  be  a  reference  to  ascertain  and 
identify  them. 

No  costs  of  this  appeal  will  be  given  to  either  party.  Neither 
party  has  wholly  succeeded  on  the  appeal 


Bamitbl  Fobd,  plaintiff  and  appellant,  vs.  Bamtjkl  P.  Towns- 
end  et  al.  defendants  and  respondents. 

1.  The  modiflcation  of  a  judgment  agtinst  one  of  leTenl  defenduto  penoii* 
aUy,  upon  appeal  by  striking  ont  his  penonal  Uability  alone  fonns  no  defense 
to  an  action  upon  a  bond  with  soreties  given  by  snch  defendants,  conditioned 
for  the  payment  of  the  amount  of  snch  judgment,  whenever  ordered  by  the 
Snal  decision  of  the  court,  in  pnrsnanoe  of  terms  imposed  by  the  court  for  ita 
reftvil  to  appoint  a  receiver  of  specific  property  upon  which  the  judgment 
against  the  defendants  had  been  declared  to  be  a  lien. 

2.  The  voluntary  act  of  the  obligors  in  giving  such  a  1>ond,  under  an  order  which 
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afibrds  tibe  party  Ids  election  to  give  it  or  not^  waives  all  okjecdoa  to  the 
aathority  of  the  Judge  makiiig  the  order,  to  require  such  a  bond. 
(Before  Bobworth,  Ch.  J.  and  Mohobibf  and  Whitb,  JJ.) 
Heaid  May  7, 1868 ;  decided  May  80, 1868. 

This  was  an  appeal  from  «  judgment  in  fayor  of  the  defend- 
ants, entered  upon  an  order  dismissing  the  complaint  upon 
the  trial  before  Mr.  Justice  Pibbbbpont,  on  the  4th  of  Octo- 
ber, 1860. 

The  action  was  brought  upon  a  penid  bond  given  by  the 
defendants  in  compliance  with  an  order  of  court,  made  in  a 
previous  action  against  one  of  the  defendants  (Samuel  Towns- 
end)  and  two  other  persons,  David  and  Turner,  directing  the 
appointment  of  a  receiver,  unless  the  defendants  in  that  action 
should  give  such  bond. 

The  object  of  the  prior  action,  which  was  brought  by  the 
plaintiff  in  this  action,  was  to  recover  the  sum  of  $3100  with 
interest,  and  to  have  the  payment  thereof  adjudged  a  lien  upon 
the  property  mentioned  in  the  bond  upon  which  this  action  is 
brought.  The  plaintiff  was  adjudged  entitled  to  that  relief,  and 
a  receiver  was  directed  to  be  appointed  in  case  executions  should 
beretumed  nnsatisfled.  On  a  subsequent  application  by  the 
plaintiff  for  the  immediate  appointment  of  a  receiver,  without 
waiting  for  execution,  the  court  ordered  that  the  defendants 
in  that  action  should  give  a  bond  with  two  sureties  for  the 
payment  of  the  sum  recovered,  in  which  event  the  lien  should 
cease ;  but  if  they  did  not,  a  receiver  should  be  appointed. 
The  bond  on  which  this  action  was  brought  was  accordingly 
given  by  the  present  defendants.  On  appeal,  the  juG^ment  in 
the  former  action  was  subsequently  so  far  modified  as  to 
reverse  it  so  &r  as  ifc  adjudged  the  defendant  Townsend  jE>er- 
eonaUy  liable ;  but  affirmed  as  to  the  other  defendants,  and  as 
to  the  appointment  of  the  receiver. 

The  present  action  being  brought  upon  this  bond,  the 
answer  of  two  of  the  defendants  (Samuel  P.  and  Tappen 
Townsend,)  the  only  ones  served  with  process  in  this  action, 
put  in  issue  the  judgment  alleged  in  the  complaint  to  have 
been  recovered  March  15,  1856,  and  the  application  and  order 
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iharein  stated,  and  the  legality  of  the  same.  It  admitted  that 
they,  conjointly  vith  WUbnr,  executed  a  bond,  bat  pat  in 
iBsae  the  one  stated  in  the  complaint.  It  denied  that  npon 
the  execution  of  the  bond  that  was  executed,  Samuel  P. 
Townsmd  took  poeeeBsion  of  the  property,  but  alleged  that 
the  plaintiff  eloigned  a  part  of  the  same.  They  denied  by 
their  answer,  that  this  court  ever  rendered  any  sudi  final 
decision  as  alleged  in  the  complaint,  or  by  any  decision  ordered 
the  defendant  Samuel  P.  Townsend  to  pay  any  thing  what^ 
erer  to  the  plaintiff,  or  by  any  decision  ordered  either  of  the 
obligors  to  said  bond  to  pay  him  any  thing  whatever,  or  that 
it  has  by  any  final  decision  ordered  the  defendants  in  said 
a]l^;ed  action  to  pay  him  any  thing,  but  ayerred  that  this 
court,  by  its  final  decision,  rendered  about  October  17, 1857, 
in  said  action,  wpoa  an  appeal  duly  taken,  adjudged  that  said 
judgment  was  erroneous,  among  other  things,  in  so  fur  as  it 
held  that  Samuel  P.  Townsend  was  bound  to  pay,  or  that  the 
plaintiff  was  entitled  to  xecover  against  him,  any  sum  what- 
ever, and  that  said  judgment  was  in  those  respects  reversed. 

It  denied  notice  of  the  alleged  final  decision,  and  demand 
of  payment ;  and  claimed  that  the  judgment  first  refened  to 
in  the  complaint  was  not  lawfoL  It  also  denied  the  right  of 
the  judge  to  order  the  giving  the  bgnd  in  suit,  and  chiu*ged 
that  the  same  was  given  under  duress. 

On  the  trial  of  the  action,  a  motion  was  made  on  the 
pleadings  to  dismiss  the  complaint,  to  the  denial  of  which  the 
defendants  excepted. 

This  motion  was  renewed  after  the  plaintiff  had  given  his 
evidence  and  rested ;  and  was  then  granted.  To  which  excep- 
tion was  taken  by  the  plaintiff's  counsel. 

W.  W.  Northrop  J  for  the  plaintiff,  appellant. 

L  The  justice  erred  in  nonsuiting  the  plaintiff  The  action 
was  properly  brought  in  the  name  Of  Samuel  Ford  as  plaintiff, 
fi)r  the  bond  was  given  to  him.  {StiUweU  v.  Hurlhert^  18 
if.  T.  Rep.  374.  Black  v.  Heath,  4  E.  D.  Smithy  95,  101 
to  104.)     The  defendants  waived  the  right  to  question  the 
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plaintiff's  right  to  sue,  by  not  Betting  up  in  their  answer  that 
he  is  not  the  real  party  in  interest^  (Oodsy  §  148^)  and  are 
estopped  from  denying  the  matters  recited  in  the  bond  executed 
by  thenL  (OreerU.  Ev.  vol,  1,  §  26.  Sinclair  v.  Jackson^ 
8  Ootoeuy  544,  586.  Jackson  v.  Harrington^  9  id.  86^  128. 
Jackson  v.  Brooks,  8  Wend.  426/434.) 

II.  The  defendants'  covenant  to  ^^pay  or  cause  to  be  paid 
to  the  plaintiff  the  snm  awarded  to  be  due  him  by  said  judg- 
ment, and  all  costs  and  charges  ordered  to  be  paid  to  him 
thereupon,  whenever  ordered  by  this  court  by  its  final  decision/' 
is  independent  of  and  inconsistent  with  any  liquidation  of  the 
plaintiff's  claim  from  the  proceeds  of  said  property^ 

III.  The  defendants  are  estopped  from  raising  the  objection 
that  a  receiver  has  not  been  appointed  to  take  possession  of 
said  property,  and  to  sell  the  same,  and  pay  over  the  proceeds 
to  the  plaintiff  in  discharge  of  his  claim. 

S.  Sanzay,  for  the  defendants,  respondents. 

I.  The  complaint  contained  no  c^use  of  action,  and  should 
have  been  dismissed,  when  first  asked  for ;  and  the  order  dis- 
missing it,  though  afterwards  made,  should  be  affirmed,  and  it 
was  properly  dismissed,  when  finally  moved  for,  after  the  o^urt 
had  given  the  plaintiff  a  full  opportunity  to  attempt  to  make 
out  a  case.  > 

II.  The  action,  if  one  existed,  could  only  have  been  brought 
upon  the  penalty  of  the  bond. 

III.  The  bond  was  joint  and  not  several.  (1  iSAep.  Tofich. 
375.  Ehle  v.  Purdy,  6  Wend.  629.)  By  suing  the  defend- 
ants jointly,  the  plaintiff  has  elected  to  treat  the  bond  as  a 
Joint  one ;  he  could  only  proceed,  had  he  made  a  different  elec- 
tion, against  eocA  severally.  {Per  Buttery  J.  in  Streaifield 
V.  Halliday,  3  T.  B.  782.  See  also,  Cabell  v.  Vaughan,  1 
Wms.'  SaunderSy  291,  /.  ».;  also,  Bangor  Bank  v.  Treai,  6 
Oreefd.  207.) 

lY.  In  an  action  like  this,  the  plaintiff  must  recover  against 
all  or  none.  He  could  not  possibly  do  so  here,  for  Wilbur  had 
not  been  served  with  process,  nor  appeared.    {See  Doumey  v. 
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Farmera  and  Mechanics'  Bank,  13  S.  dk  fi.  288.)  And,  not 
being  aerved  with  prooesa,  nor  appearing,  he  is  not  a  party. 
{Bobinson  v.  Frosty  14  Barb.  537.) 

Y.  The  condition  of  the  bond  is  not  broken.  Bareties  are 
tike  favorites  of  the  law^  (Moore  v.  PainCj  12  Wend,  126,) 
and  their  engagement  can  not  be  extended  beyond  the  very 
terms  of  their  contract.  (Whitcher  v.  Hall,  5  B.  dk  0.  269. 
MiUer  v.  Stewart,  4  Wash.  O.  G.  B.  26,  cffirmed  on  appeal, 
9  Wheat.  680.  Walsh  v.  Bailie,  10  John.  180.  W^^ht  v. 
Johnson,  8  Wend.  516.  Evans  v.  Whyle,  5  Bing.  484.  £".  (7. 
1  Moo.  dk.  Mai.  468,  ci^  by  Pitman  on  Principal  and 
Surety,  34.  Oampbdl  y.  French,  6  T.  B.  200.  JWtn^^on  v. 
Merricke^2Safmd.403.    4ratin^.  593.) 

YI.  The  complaint  shonld  have  stated  specific  breaches  for 
which  the  action  is  brought.  (2  12.  S.  378.  7  Wend.  345. 
4  id.  570.  JuUiand  y.  Burgott,  11  John.  6.  Drummond 
Y.  Husson,  4  iTerfi.  60.    JVe^^on  v.  Bostwick,  5  J7t7;,  37.) 

YII.  The  promise  of  performance  in  the  bond  is  joint,  and 
not  severaL  There  is  but  one  thing  to  be  done,  and  there  can 
be  no  severance  in  the  action.  {Ghit.  PI.  6th  ed.  47.  Piatt 
on  Gov.  117.    Marshall  v.  Smith,  3  Shep.  17.) 

YIII.  Bonds  mnst  be  taken  always  most  strongly  in  favor 
of  the  obligor.  The  condition  is  the  language  of  the  obligee. 
{Per  Baldwin,  Gh.  J.  and  Fitz  Herbert,  J.  in  Bold  v.  Moli- 
neux,  1  Dyer,  14  b.  17  a.  See  also,  1  Shep.  Touch.  375,  376  ; 
Powel  on  Gontracts,  396,  397 ;  Laughter's  Gase,  5  5ep.  22.) 

IX.  The  liability  of  a  surety  can  not  be  more  than  that  of 
the  principal,  upon  the  particular  transaction,  or  contract,  in 
regard  to  which  the  relation  of  surety  was  created,  and  Samuel 
P.  Townsend,  the  principal,  is  freed  from  liability,  by  the  final 
decision  of  the  general  term.  The  absurd  idea  is  nevertheless 
now  advanced  of  making  him  liable. 

X.  A  liability  can  oidy  be  incurred  in  the  mode  provided, 
(Drummond  v.  Husson,  4  Kern.  60;  Btdkley  v.  Lord,  2 
Starkie,  406,)  and  no  such  liabUity  has  arisen  here. 

XI.  The  judge  had  no  legal  right  to  require  any  such  bond 
to  be  given.    It  is  therefore  void.     {U.  S.  v.  Hipkin,  2  HaWs 


44  CASijS  IN  THE  SUPERIOR  COURT. 

Ford  V,  Townsend. 

Am,  Law  Jour.  80.)    This  question  can  be  raised  collaterally. 
{BroadMad  v.  McGonnell,  3  Barb.  176.) 

XII.  A  bond  may  be  discharged  by  parol.  (Dearborn  v. 
CrosSy  7  GoweUy  48.)  That  this  was  discharged,  or  never 
meant  to  be  availed  of,  is  clear,  from  the  fact  that  the  order 
directing  it  to  be  given,  was  never  made  part  of  the  judgment 
roD, 

XIII.  The  complaiht  does  not  aver  the  bond  to  be  sealed. 
This  was  necessary,  (  Van  Santvoord  v.  Sandford,  12  John. 
197.  Macomb  v.  Thompson,  14  id.  207.  Stanton  v.  Oampy 
4  5ar6.  274.) 

XIY.  Where  a  number  of  defendants  are  named  as  joint 
defendants,  the  trial  record  must  show  all  the  parties  to  be 
before  the  court.  Until  then  the  action  is  in  no  condition  to 
be  tried. 

XY.  A  condition  precedent  to  any  possible  liability  of  the 
defendants,  even  had  the  general  term^  by  its  final  decision, 
decreed  a  liability  of  the  defendants,  was,  that  S.  P.  Townsend 
should  be  permitted  to  take  certain  personal  property.  The 
plaintiff  could  never  recover  unless  he  had  averred  and  proved 
performance  of  this  condition  fully.  {Oakley  v.  Morton,  1 
Kern.  25.)    This  point  was  put  in  issue  by  the  answer. 

XYI.  The  condition  is,  that  the  obligors  will  pay,  whenever 
ordered  by  the  final  decision  of  this  court.  This  means,  when- 
ever they  are  ordered.  But  if  it  should  be  construed  to  meao^ 
whenever  either  is  ordered,  there  should  have  been  an  allegation 
and  proof  as  to  which  obligor  was  ordered,  and  when,  and  how. 
Of  these  obligors,  only  S.  P.  Townsend  was  before  the  general 
t.erm,  and,  of  course,  was  the  only  one  who  could  possibly  have 
been  ordered  to  pay ;  and  he,  it  seems,  was  discharged  from  all 
liability  to  pay.  It  is  fair  to  construe  the  bond  thus,  that  the 
intent  was  that  the  bond  shoulil  remain  inoperative,  if  the 
general  term  should  hold  S.  P.  Townsend  to  a.  personal  liability, 
but  if  it  should  discharge  him,  the  bond  should,  of  course,  be 
discharged  also.  It  can  not  honestly  be  assumed  that  the 
obligors  of  the  bond  meant  to  bind  themselves,  if  the  general 
term  should  hold  any  of  the  other  parties  liable ;  for,  if  so,  the 
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bond  would  have  said  so.  By  ao  latitude  of  oonslniction  can 
any  snch  meaning  be  given  to  it.  (See  also  Weile  v.  Baid- 
win^  18  John.  46.) 

XYIL  The  action  being  treated  as  joint,  and  Wilbnr  not 
bdng  served  nor  appearing,  the  plaintiff  had  no  action  when 
the  cause  was  tried.  (4  HOly  563.  Id.  35.  And  see  Bum- 
ham  Y,  DeBevoreey  8  How.  Pr.  159.) 

XYIU.  The  judgment  at  general  term  is  now  the  only 
judgment  in  the  cause,  and  tiuU  provides  several  conditions 
and  contingencies  before  the  property  in  the  Mercantile  Hotel 
is  liable  to  pay  the  plaintiff's  claim.  Thai  judgment  dis- 
ciiarged  Townsend  altogether,  and  by  modifying  and  changing 
the  judgment  which  was  originally  given,  must  be  construed 
as  discharging  the  order  of  December,  17,  and  every  thing 
else  connected  with  it  which  at  all  affected  or  modified  it, 
including,  of  course,  the  bond  given  under  that  order. 

XIX.  It  was  clearly  proved  that  the  plaintiff  in  this  action 
had  no  interest  in  it,  and  was  not  the  reaf  party  in  interest, 
and  had  no  right  to  sue  under  sections  111-113  of  the  Oode. 

Bt  thk  Court,  Mokcbief,  J.  The  exceptions  to  the 
admission  of  testimony,  &c.  taken  by  the  def^idants  upon  the 
trial,  can  not  be  considered  upon  this  appeal  ^^  The  rule  is  to 
examine  the  decisions  made  by  the  (circuit)  judge  against  the 
party  who  has  lost  the  verdict,  and  to  grant  or  refuse  a  new 
trial  according  as  we  find  them  erroneous  or  otherwise.'' 
{Elsey  V.  Metcal/j  1  Denio^  323.  Sogers  v.  Murray^  3 
Bosw.  357.) 

It  remains,  therefore,  only  to  be  considered  whether  the  facts 
adduced  upon  the  trial,  assuming  them  to  be  undisputed, 
would  entitle  the  plaintiff  to  a  judgment  in  his  favor  ?  Did  the 
proofs  upon  which  the  plaintiff  rested  his  case,  constitute  a 
cause  of  action  against  the  defendants  named  in  the  action  ? 

It  appears  that  in  the  month  of  March/ 1856,  one  of  the 
justices  of  this  court,  in  an  action  wherein  the  present  plaintiff 
was  the  plaintiff,  and  Henry  J.  David,  Don  M.  M.  Turner, 
Samuel  P.  Townsend  and  John  Jcfbnson  were  the  defendants. 


46  CASES  IN  THE  SUPERIOR  COURT. 

Foid  V.  Townsend. 

made  a  certain  judgment  or  decree,  wherein  and  whereby  it 
was  adjudged,  ''That  the  plaintiff  do  recover  the  sum  of 
$3586,  as  well  from  the  defendant  Henry  I.  David,  as  from 
the  defendant  Don  M.  M.  Turner,  and  from  the  defendant 
Samuel  P.  Townsend,  respectively,  (such  sum  being  the  amount 
of  three  thousand  one  hundrisd  dollars,  with  interest,  after 
deducting  the  amount  of  nineteen  dollars  and  forty-three  cents,) 
^  ^  ^  and  that  the  plaintiff  have  execution  against  the 
defendants  David,  Turner  and  Townsend,  severally,  for  such 
amount"  And  ''  that  the  plaintiff  is  entitled  to,  and  ^  ^ 
Jms  an  equitable  lien  upon,  the  fixtures  in  such  (Mercantile) 
Hotel,  and  what  remains  of  the  furniture  comprised  in  the 
schedule  to  the  mortgage  given  by  the  plaintiff  to  David  S. 
Jones.  And  that  a  receiver  be  appointed  to  take  charge  of 
such  furniture  and  fixtures,  and  sell  and  dispose  of  the  same 
for  the  payment  of  the  said  sum  of  $3566.57,  and  the  interest 
thereon,  until  the  same  be  paid." 

It  also  appears  that  on  the  17th  day  of  December,  1856, 
this  court,  in  the  same  action,  ordered  ^^  that  the  defendants 
give  security  within  twenty-four  haurSy  by  a  bond  with  two 
sureties,  in  the  penalty  of  1^5000,  conditioned  to  pay  to  the 
plaintiff  the  sum  of  $3100,  with  interest  and  costs,  or  that  a ' 
receiver  be  appointed  forthwith,  of  the  hotel  leases,  furniture 
and  fixtures  mentioned  in  the  plaintiff's  complaint  And  in 
case  such  security  be  filed  by  the  defendants,  the  owner  or  the 
owners  of  the  said  leases,  furniture  and  fixtures,  may  do  what 
they  choose  with  the  same,  and  that  the  plaintiff's  lien  there^ 
on"  should  cease. 

Thereupon,  and  on  the  18th  day  of  December,  1856,  a  bond 
was  executed  by  the  defendants,  in  this  action,  in  the  wovds 
and  figures  following,  to  wit : 

'^Enow  all  men  by  these  presents,  that  we,  Samuel  P. 
Townsend,  of  the  city  of  New  York,  and  Tappan  Townsend, 
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of  the  city  of  BrooUyn,  and  Thomas  Wilbur,  of  the  city  of 
Brooklyn,  are  held  and  firmly  bound  unto  Samuel  Ford,  of  the 
city  of  New  York,  in  the  penal  sum  of  $5000,  lawful  money, 
of  the  United  States.  For  which  payment  well  and  truly  to 
be  made,  we  bind  ourselYes  and  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these 
presents.  Sealed  with  our  seals,  this  18th  day  of  December, 
A.  D.  1856.  Whereas  by  a  certain  order  or  judgment  made 
at  a  special  term  of  the  Superior  Court,  held  at  the  city  hall, 
in  the  city  of  New  York,  before  the  Hon.  Mubbat  Hoffman, 
<»ie  of  the  justices  of  said  oourt^  bearing  date  the  first  Mon- 
day of  March,  a.  d.  1856,  in  a  certain  action  in  which  Sam- 
uel Ford  was  and  is  plaintiff,  and  Henry  I.  David,  Don  M. 
M.  Turner,  T.  Townsend  and  John  Johnson  are  defendants, 
wherein  and  whereby  it  was  adjudged  that  said  defendants, 
David,  Turner  and  Townsend  were  bound  to  pay,  and  said 
plaintiff  was  entitled  to  recover  against  them  respectively,  the 
sum  of  $3566.57,  together  ^th  certain  costs,  amounting  in 
the  whole  to  a  sum  not  exceeding  $4300,  subject  to  a  certain 
liability  of  the  said  Ford,  to  pay  for  certain  rooms  and  the 
use  thereof  in  certain  premises  called  the  Mercantile  Hotel, 
dtnate  at  Nos.  2,  4,  6  and  8,  Warren  street,  in  the  city  of 
New  York,  and  also  decreeing  that  said  Ford  had  an  equi- 
table lien  upon  certain  fixtures  and  furniture  in  said  hotel  for 
the  payment  of  said  sum,  as  will  more  fully  appear  by  the 
said  judgment  ordbr,  or  judgment ;  and  whereas  the  said  Ford 
did,  on  the  16th  day  of  December,  1856,  apply  to  the  said 
justice,  the  Hon.  Mubbat  Hoffman,  for  a  modification  of  the 
said  judgment  order,  so  that  a  receiver  might  be  appointed  to 
take  chai^  of  -said  property  in  said  Mercantile  Hotel,  which 
is  charged  with  said  equitable  lien,  and  said  justice  did  there* 
upon,  on  the  17th  day  of  said  December,  order  that  said 
Tovmaend  be  permitted  to  take  said  property  and  do  with  the 
same  as  he  might  see  fit,  upon  his  executing  a  bond  with  two 
sureties,  who  should  justify  vfi  the  sum  of  4^^5000,  conditioned 
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to  pay  the  amount  of  said  recovery^  as  by  said  order  will 
more  fully  appear,  reference  being  thereunto  had. 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  obligors,  or  any  07  either  of  them,  shall  and 
will  well  and  truly  pay  or  cause  to  be  paid  to  the  said  Samuel 
Ford,  the  sum  awarded  to  be  due  him  by  said  judgment,  and 
all  costs  and  charges  ordered  to  be  paid  to  him  thereupon, 
whenever  ordered  by  the  said  Superior  Court,  by  its  final  de- 
cision, then  this  obligation.to  be  void,  and  the  obligors  to  be 
discharged,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals,  the  day  and  year  first  above 
written.  Samubl  P.  Townbbnd,  [l.  s.] 

Tappkn  Towksknd,       [l,  s.] 
Thomas  WiLBUB,  [l.  l.] 

The  order  of  the  17th  of  December,  1856,  having  been  com- 
plied with  by  the  execution,  delivery  and  approval  of  the  fore- 
going bond.  Justice  Hoffman  discharged  the  lien  of  the  plain- 
tiff, and  the  injunction  and  order  for  a  receiver  was  also  dis- 
charged. 

An  appeal  was  taken  from  the  judgment  pronounced  on  the 
first  Monday  of  March,  1856,  to  ilie  general  term  of  this 
court,  and  thereafter  and  in  the  month  of  October,  1857,  the 
General  Term  rendered  its  decision,  affirming  the  before  recited 
portions  of  the  judgment  given  by  the  court  at  the  Special 
Term,  held  on  the  first  Monday  of  March,  1856.  And  also 
directing  (in  view  of  the  fact  that  the  subsequent  modification 
of  the  judgment  by  the  order  of  the  16th  of  December,  1856, 
was  not  presented  at  the  general  term,)  that  the  proceedings 
for  the  appointment  of  a  receiver  be  perfected,  and  the  prop- 
erty be  sold  by  lihe  receiver. 

This  action  was  brought  upon  such  bond,  averring  in  the 
complaint  therein  the  facts  herein  before  stated. 

A  demand  was  proven  to  have  been  made  of  the  defendants 
Samuel  P.  Townsend  and  Tappen  Townsend,  prior  to  the 
commencement  of  this  action ;  no  demand  was  made  upon 
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the  defendant  Wilbur,  nor  was  he  served  with  a  summons,  nor 
did  he  appear  in  this  action. 

A  computation  was  made  and  presented  at  the  trial,  of  the 
amount  due  to  the  plaintiff  from  the  defendants,  in  this  action. 

Upon  the  facts  thus  presented,  in  my  opinion,  it  is  quite 
plain  that  the  plaintiff  was  entitled  to  judgment.  A  perfect 
cause  of  action  is  shown  by  a  breach  of  the  condition  of  the 
bond  upon  which  the  action  is  brought.  The  recital  in  the 
bond  shows  that  it  was  given  as  a  substitute  and  in  lieu  of 
the  equitable  lien  which  was  adjudged  to  exist  against  certain 
furniture,  and  other  property,  and  was  conditioned  "  to  pay 
the  amount  of  said  recovery,'^  being  a  personal  judgment 
against  David  Turner  and  Samuel  P.  Townsend,  for  the  sum 
of  $3566.57.  Upon  the  delivery  of  this  bond,  the  equitable 
lien,  injunction  and  order  for  receiver  were  discharged.  The 
court,  by  its  final  decision  at  the  general  term,  in  the  month 
of  October,  1867,  ordered  '^  the  sum  awarded  to  be  due  to  the 
present  plaintiff  by  the  judgment  at  Special  Term,  and  all 
costs  and  charges  to  be  paid  to  him  thereupon,  by  sustaining 
and  afi&rming  such  portions  of  the  judgment  below,  as  fixed 
the  amount  of  recovery,  and  gave  to  the  plaintiff  an  equitable 
lien  upon  said  furniture,  &o.  as  security  for  its  payment. 

The  objection  that  the  order  directing  that  a  bond  be  given 
was  without  authority,  the  officer  making  the  order  having  no 
power  to  make  it,  we  are  of  opinion  is  not  well  taken.  The 
plaintiff  had  an  equitable  lien  upon  the  furniture  and  other 
articles,  and  an  order  had  been  made  by  which  a  receiver  was 
to  be  appointed.  An  application  appears  to  have  been  made 
to  the  court  that  a  receiver  should  be  appointed  forthwith, 
upon  which  the  counsel  for  the  defendant  S.  P.  Townsend 
w«re  heard,  the  motion  was  granted  unless  he  gave  a  bond ; 
this  he  elected  to  do,  and  gave  the  bond  in  question,  and  the 
plaintiff's  equitable  lien  was  discharged.  That  order  never  was 
appealed  from.     The  execution  and  delivery  of  the  bond  to 
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the  plaintiff  was  the  voluntary  act  of  the  defendant,  and  was 
a  waiver  of  defects,  if  any  existed.  (Franklin  v.  FencUeton, 
3  Sandf.  S72.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the.  event. 


BusHNELL  Stevens,  plaintiff,  t;^.  John  Hauseb,  defendant. 

An  action  by  an  assignee  in  bankrnptcy  nnder  the  act  of  congress  of  1841,  or 
by  his  grantee,  to  recover  possession  of  real  property  held  adversely  to  the 
bankrupt,  must,  by  the  linutation  prescribed  by  that  act,  be  brought  within 
two  years  after  the  date  of  the  decree  of  bankruptcy,  or  if  the  cause  of  action 
had  not  then  accrued,  within  two  years  after  it  did  accrue. 

'   (Before  Bosworth,  Oh.  J.  and  Moncribf  and  Whitb,  JJ.) 
Heard  May  11, 1868;  decided  May  80, 1868. 

This  was  a  motion  for  judgment  upon  a  verdict  for  the 
defendant,  taken  subsequent  to  the  opinion  of  the  court  at 
general  term. 

The  action  was  to  recover  possession  of  a  lot  of  land  on 
the  north  side  of  Forty-Sixth  street  in  the  city  of  New  York. 
The  answer  was  a  geheral  denial.  The  trial  was  had  before 
Mr.  Justice  Babboub  and  a  jury,  on  the  25th  of  February, 
1863.  The  defendant  objected  to  various  parts  of  the  plain* 
tiflf's  evidence,  and  his  objections  being  overruled,  took  excep- 
tions to  the  decisions.  After  the  plaintiff  rested,  the  counsel 
for  the  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  there  was  no  order  sufficiently  authorizing  the 
assignee  to  sell,  and  that  the  defendant  was  in  possession 
hostile  to  the  rights  of  the  plaintiff  during  the  two  years 
allowed  him  to  set  up  his  right  of  title,  and  he  did  not  do  it, 
80  that  this  action  was  now  too  late. 

By  consent  of  counsel,  judgment  was  taken  for  the  defend* 
ant,  subject  to  the  opinion  of  the  court  at  general  term. 
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John  Totvnshend,  for  the  plaintiff. 

I.  The  question  is  res  judicaia  in  this  court.  On  a  pre- 
cisely similar  state  of  facts  this  court  ordered  judgment  for 
the  plaintiff.  {Stevens  v.  FalmeVy  Nov.  1862.  Since  reported 
in  10  Bosw.  50.) 

II.  The  plaintiff  was  not  barred  by  lapse  of  time.  The 
two  years'  limitation  prescribed  by  section  8  of  the  United 
States  Bankrupt  Law  did  not  apply. 

(a.)  This  was  the  express  point  decided  May  20  th,  1862,  by 
Judge  Nelson  in  the  United  States  circuit  court,  ^^In  the 
matter  of  Conanty  a  bankrupt."    His  language  is : 

''  The  limitation  only  applies  to  suits  growing  out  of  dis- 
putes in  respect  to  property  and  rights  of  property  of  the  bank- 
rupt, which  came  to  the  hands  of  the  assignee,  and  to  which 
adverse  claims  existed  while  in  the  hands  of  the  bankrupt,  and 
before  the  assignment."  ^'  A  short  bar  to  suits  by  limitation, 
either  by  the  assignee  or  the 'adverse  claimant,  furnished  a  fit 
and  appropriate  remedy  against  delay,  where  compromise  was 
impracticable.  The  last  clause  of  the  section  seems  conclu- 
sive in  favor  of  this  construction.  The  time  from  which  the 
two  years'  limitation  begins  to  run  is  the  date  of  the  declara- 
tion and  decree  of  bankruptcy ;  or,  if  the  cause  of  action  had 
not  then  accrued,  two  years  after  it  had/' 

''The  limitation  has  no  reference  to  suits  growing  out  of 
the  dealings  of  the  assignee  with  the  estate  after  it  came  into 
his  hands.  These  were  matters  for  which  he  might  be  made 
personally  responsible,  and  no  reason  existed  for  changing  the 
general  period  of  limitation  any  more  than  in  the  case  of  any 
other  trustee  dealing  with  trust  property." 

''-There  certainly  could  be  no  reason  for  applying  the  short 
term  in  favor  of  persons  dealing  with  the  assignee,  in  respect 
to  the  estate  of  the  bankrupt  after  it  came  into  his  hands,  and 
the  statute  makes  the  limitation  mutual.^' 

(b.)  An  additional  reason  for  holding  the  limitation  inap- 
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plicable  is,  that  the  statute  having  been  repealed  in  March 
1843,  can  not  affect  causes  of  action  arising  after  that  date. 

III.  If  the  statutory  bar  was  applicable,  the  defendant  was 
not  in  a  position  to  avail  himself  of  it ;  it  was  not  set  up  in 
his  answer,  and  was  therefore  inadmissible  on  the  trial.  {Oode^ 
§§74,149.)  , 

George  W.  Stevens^  for  the  defendants, 

Insisted  that  the  exceptions  to  the  admission  of  evidence 
were  well  taken,  and  also  that  more  than  two  years  having 
elapsed  since  the  decree  of  bankruptcy  was  noiade,  and  since 
the  cause  of  action  accrued,  this  suit  could  not  be  main- 
tained. (Bankrupt  Act^  §  8.  Paulding  v.  Xee,  20  Alabama 
Bep.  753.  Cleveland  v.  Boerum,  27  Barb.  252  \  8.  0.2^ 
N.  T.  Bep.  613.)  And  that  the  possession  of  the  defendant 
was  hostile  to  the  title  of  Tallmadge  and  WaddeU.  (Sherry 
V.  Frecking,  4  Duer,  452.) 

Bt  the  Coubt,  Moncbief,  J.  It  appears  by  the  case  pre- 
sented upon  the  hearing  of  the  motion  for  judgment  upon  the 
Terdict  had  upon  the  trial  of  the  issues  of  fact  by  a  jury,  this 
case  presented  only  questions  of  law,  whereupon  the  presiding 
justice  directed  a  verdict  subject  to  the  opinion  of  the  court 
at  general  term,  and  a  verdict  pursuant  to  that  direction  being 
rendered  for  the  defendant,  the  justice  ordered  that  applica- 
tion for  judgment  on  said  verdict  be  made  at  the  general  term ; 
in  such  a  case  the  application. for  judgment  must  be  made  at 
the  general  term.  {Code^  §  265.)  A  verdict  having,  at  the 
trial,  been  directed  in  favor  of  the  defendant,  the  rulings 
thereupon  against  him  can  not  be  considered  upon  this  motion, 
^^  The  rule  is  to  examine  the  decisions  made  by  the  (circuit) 
judge  against  the  party  who  has  lost  the  verdict,  and  to 
grant  or  refuse  a  new  trial  according  as  we  find  them  erroneous 
or  otherwise."  (Elsey  v.  Metcalfe  1  DeniOy  323.  Bogers  v, 
Murrayy    3  Bosw.  357.) 

It  appears  that  on  Saturday,  the  10th  day  of  December, 
1842,  one  Daniel  B.  Tallmadge  was,  in  the  district  court  of 
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the  United  States  for  the  southern  district  of  New  York, 
^'declared  and  decreed  a  bankmpt,  parsoant  to  the  act  of 
congress  entitled  'An  act  to  establish  a  nniform  system  of 
bankruptcy  thronghout  the  United  States/"'  passed  August 
19,  1841.  And  it  was  further  ordered  by  the  court  **  that  the 
clerk  should  certify  and  deliver  that' decree  to  William  C.  H. 
Waddell,  the  official  or  general  assignee  in  bankruptcy,  ap- 
pointed and  designated  under  the  rules  and  regulations  of  the 
court." 

The  order  of  appointment  of  Waddell  under  date  January 
4th,  1842,  was  read  in  evidence. 

The  present  action  is  an  action  of  ejectment  brought  by  the 
plaintiff  claiming  title  to  one  jx(  several  lots  of  land,  being 
part  of  what  is  known  as  the  '^  Hermitage  Tract,''  whereof 
Tallmadge  was  possessed,  or  in  which  he  had  some  interest  or 
claim,  at  the  time  of  ^is  being  so  declared  a  bankrupt. 

Whatever  estate,  rights  or  interests  were  possessed  or  claimed 
by  the  bankrupt  (Tallmadge)  passed  to  and  became  vested  in 
the  general  assignee,  by  virtue  of  the  decree  declaring  him  a 
bankrupt,  &c.  (Byerss  v.  ForweH,  9  Barb.  615.)  The  con- 
veyance under  which  the  plaintiff  makes  his  claim,  so  purports. 
It  grants  unto  '^  Bushnell  Stevens,  his  heirs  and  assigns  for- 
ever, all  the  right,  title  and  interest  which  the  said  bankrupt 
'  hady  and  which  by  virtue  of  the  decrees  and  orders  above 
cited,  and  of  the  aci  entitled  '  An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,'  as 
itforesaid,  became  vested  in"  such  assignee,  and  which  he  had 
a  right  to  convey. 

It  did  not  appear  that  the  general  assignee  in  bankruptcy, 
had  ever  asserted  or  pretended  to  have  any  title,  or  claim  of 
title  or  interest  in  or  to  the  premises  in  question,  unless  such 
conveyance,  some  nineteen  years  after  the  decree  of  bank- 
ruptcy, can  be  treated  as  such. 

There  was  proof  that  the  defendant  had  been  in  possession 
(  sixteen  or  seventeen  years. 

Judge  Nelson,  in  his  opinion  in  the  matter  of  Oonant, 
(Mss.  May  20,  1862,  says  »    »    "A  short  bar  to  suits  by 
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limitation,  either  by  the  assignee  or  the  adverse  claimant,  fur- 
nished a  fit  and  appropriate  remedy  against  delay,  where  com- 
promise was  impracticable.  The  last  clause  of  the  section 
seems  conclusive  in  favor  of  this  construction.  The  time  from 
which  the  two  years'  limitation  begins  to  run^  is  the  date  of 
the  declaration  and  decree  of  bankruptcy ^  or  if  the  cause  of 
action  had  not  then  accrued,  two  years  after  it  had/'  *  *  The 
remaining  portion  of  the  opinion  not  applicable  to  the  present 
case,  (as  read  from  the  extract  upon  the  plaintiff's  points,) 
seems  to  me  to  indicate  that  the  question  to  be  determined  in 
that  case  was  whether  a  claim  arising  out  of  dealings  made 
with  the  assignee  after  the  acquisition  of  title^  possession,  &c. 
was  within  the  limitation,  an<Lit  was  held  it  was  not  barred. 

In  the  present  case  the  cause  of  action,  if  any,  was  perfect 
at  the  date  of  the  decree  made  in  1842 ;  if  at  that  time  the 
official  assignee  had  gone  into  possession  of  this  lot,  claiming 
title,  and  the  defendant  or  some  other  adverse  claimant  desired 
to  dispute  the  title  of  the  bankrupt  or  his  assignee,  by  the  plain 
terms  of  the  act,  and  following  this  decision  in  its  interpreta- 
tion, the  action  must  have  been  brought  within  two  years,  and, 
if  not  so  brought,  is  forever  barred. 

The  decision  cited  by  the  counsel  for  the  defendant^  (Oleve^ 
landv,  Boerumy  24  N.  Y^  Bep,  613,)  while  entitled  to  great 
weight  as  expressing  the  opinion  entertained  by  four  of  the 
most  eminent  jurists  in  this  state^  was  not  the  opinion  of  the 
court,  and  can  not  therefore  be  said  to  be  decisive  on  the  point. 

It  was  not  shown  that  the  bankrupt  was  in  possession  of 
the  premises  in  question,  at  the  time  of  the  making  of  the 
declaration  and  decree  of  bankruptcy,  or  indeed  that  he  ever 
was  in  possession.  There  was  no  proof  of  possession  by  the 
assignee,  nor  of  a  claim  or  pretense  of  a  right  of  possession. 
It  would  seem  to  furnish  some  light  upon  the  interest  which 
the  assignee  presumed  the  bankrupt  had  at  the  time  of  the 
making  of  the  decree,  that  he  states  in  his  application  for 
leave  to  sell  and  dispose  of  the  '^  interest  which  the  said  bank- 
rupt had,  and  which  became  vested  in  the  assignee  by  the 
decree  aforesaid,"  that  it  can  be  sold  only  '^  for  a  nominal 
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coDBideratioD,  and  the  costs  of  the  assignee  and  his  counsel 
therein^  and  the  title  hereby  sought  being  of  no  pecuniary 
value  to  the  estata'' 

Under  such  circumstances  we  think  it  plain  that  the  plain- 
tiff in  this  action  can  not  recover.  The  complaint  was  there- 
fore properly  dismissed,  and  judgment  should  be  entered  upon 
the  verdict,  for  the  defendant,  with  costs. 


Alonzo  Van  Deussn,  plaintiff  and  respondent,  vr.  Thi  Ghab- 
TKB  Oak  Fibs  and  Mariks  Iksubanok  Company,  defend- 
ants and  appellants. 

L  iDsiiiers  can  not  defeat  an  action  on  a  policy  of  insurance  iaaBed  by  them,  Ij 
tho  objection  that  a  magistrate's  certificate  reqnirod  thereby  was  nerer 
serred  on  them,  after  they  had  received  and  examined  other  proofs  of  loss 
presented  by  the  insured,  and  stated  in  answer  to  subseqtxent  hiqniries  An  his 
part  whether  there  were  any  further  prooft  that  he  could  show,  or  any  thing 
farther  was  wanted  of  him,  that  there  was  not,  and  offered  to  compromise  the 
claim.  ATithout  any  objection  to  tlie  proofs. 

2.  when  a  motion  to  dismiss  the  complaint  in  sn6h  case  tA  the  trial,  placed 
solely  upon  the  gromid  that  the  papers  served  on  the  defendants  were  not  fai 
con^>liaDce  with  the  terms  of  the  policy  is  denied,  no  objection  can  be  raised 
on  appeal  by  the  insurers  against  such  denial,  that  the  person  on  whom  a 
magistrate's  certificate  required  by  the  policy  was  served,  was  not  the  author- 
ized agent  of  the  defendants  to  receive  it 

8.  A  chattel  mortgage  given  upon  goods  covered  by  a  policy  of  insurance  upon 
a  stock  of  merchandise,  including  goods  sold  but  not  delivered,  without  part- 
ing with  their  possession  or  the  right  of  possession  thereto,  will  not  avoid  such 
policy,  although  one  of  its  printed  conditions  provides  that  "  in  case  of  any 
transfer  or  termination  of  the  interest  of  the  insured  in  the  property,  by  sale 
or  otherwise  *  *  *  the  policy  shall  be  void;  and. "that  in  case  of  any 
sale,  alienation,  transfer  or  change  of  title  in  the  property  insured  *  *  *  or 
of  any  individual  mterest  therein,  such  insurance  shall  be  void ;  and  the  entry 
of  a  foreclosure  of  a  mortgage,  or  the  levy  of  an  execution,  or  an  assignment 
for  the  benefit  of  creditors,  shall  be  deemed  an  alienation  of  the  property." 
The  meaning  of  the  words  "sale,  alienation  or  transfer"  in  such  condition  is 
to  be  confined  to  acts  which  absolutely  divest  the  title  of  the  insured. 
(Before  BoswoRTH,  Ch.  J.  and  Moncribf  and  Whitb,  JJ.) 
Heard  May  14,  1868  j  decided  May  80, 1868. 
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This  was  an  appeal  by  the  defendants  from  a  judgment  in 
favor  of  the  plaintiflf,  entered  on  a  verdict. 

The  action  was  brought  upon  a  policy  of  insurance,  and 
was  tried  before  Mr.  Justice  Mongeief  and  a  jury,  on  Decem- 
ber 5,  1862. 

By  the  policy  the  defendants  insured  the  plaintiff  ^^  against 
loss  or  damage  by  fire  to  the  amount  of  $5000,  on  merchan- 
dise hazardous  and  not  hazardous,  hia  oum,  or  held  by  him  in 
trust  or  on  commiesion,  or  sold  but  not  delivered^  contained 
in  the  brick  and  stone  building,  situate  No.  40  Murray  street, 
city  of  New  York." 

It  contained  a  clause  declaring  that  ^'  no  part  of  this  con- 
tract can  be -waived  except  in  writing  signed  by  the  secretary." 

Such  policy  contained  the  following  conditions  : 

III.  "Property  held  in  trust  or  on  commission  must  be 
insured  as  such  ;  otherwise  the  policy  will  not  cover  such  pro- 
perty ;  and  in  case  of  loss,  the  names  of  the  respective  owners 
shall  be  set  forth  in  the  preliminary  proofs  of  such  loss, 
together  with  their  respective  interests  therein.  Property  on 
storage  must  be  separately  and  specifically  insured. 

If  th^  interest  in  property  to  be  insured  be  a  leaaeholdj 
or  any  other  interest  not  absolute^  or  if  it  be  equitable,  it 
must  be  so  represented  to  the  company  in  writing,  with  the 
true  title  of  the  insured  and  the  extent  of  his  interest,  and  so 
expressed  in  the  policy  in  writing,  otherwise  the  insurance 
shall  be  voidi  And  this  policy  shall  not  be  construed  to  pro- 
tect the  interest  of  any  person  not  named  herein. 

[Note,]  By* property  held  in  trust'  is  intended  property 
held  under  a  deed  of  trust,  or  under  the  appointment  of  a 
court  of  law, or  equity,  or  property  held  as  collateral  security ; 
in  which  latter  case,  this  company  shall  be  liable  only  to  the 
extent  of  the  interest  of  the  assured  in  such  property. 

IV.  This  policy,  or  any  claim  arising  under  it,  shall  not 
be  assigned,  transferred,  pledged  or  sold,  either  before  or  after 
a  loss,  without  the  consent  of  the  company,  expressed  by 
indorsement  made  thereon.  In  case  of  assignment,  transfer, 
pledge  or  sale,  without  such  consent,  whether  of  the  whole 
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policy,  or  of  any  interest  in  it,  the  liability  of  the  company, 
preaent  and  future,  shall  then  cease.  And  the  company 
reserves  the  right  to  elect,  either  to  consent  to  a  transfer  bo- 
fore  a  loss,  or  return  a  ratable  proportion  of  the  premium  and 
cancel  the  policy.  And  in  case  of  any  sale,  alienation,  trans- 
fer or  change  of  title  in  the  property  insured  by  this  com- 
pany, or  of  any  undivided  interest  therein,  such  insurance 
shall  be  void  and  cease.  And  the  entry  of  a  foreclosure  of  a 
mortgage,  or  the  levy  of  an  execution,  or  an  assigoment  for 
the  benefit  of  creditors,  shall  be  deemed  an  alienation  of  the 
property. 

In  case  of  claim  for  loss  or  damage  on  a  policy  assigned, 
Habere  there  is  no  actual  s^le  or  transfer  of  the  property 
insured,  proofr  of  loss  shall  be  made  by  the  assured,  in.con- 
formity  with  the  conditions  of  this  policy,  the  same  as  if  no 
assignment  had  been  made;  otherwise  this  policy  shall  be 
void,  and  all  liability  on  the  part  of  this  company  shall  cease." 

An  additional  condition  (VIU)  required  the  insured,  in 
case  of  loss,  to  deliver  an  account  and  proofs  thereof  to  the 
defendants,  and  also  to  '^  produce  a  certificate  under  the  hand 
and  seal  of  a  magistrate,  notary  public,  or  commissioner  of 
.  deeds,  (most  contiguous  to  the  place  of  the  fire  and  not  con- 
cerned in  the  loss,  as  a  creditor  or  otherwise,  or  related  to  the 
insured  or  sufferers,)  stating  that  he  has  examined  the  circum* 
stances  attending  the  loss  allied,  and  is  acquainted  with  the 
character  and  circumstances  of  the  claimants,  and  that  they 
have  sustained  loss  to  a  specified  amount.'' 

The  goods  insured  were  almost  wholly  destroyed  by  fire  on 
the  5th  day  of  December, .  1861.  The  plaintiff's  loss  was 
111,116.79.  Upon  the  trial  Elisha  Peck,  the  agent  of  the 
defendants,  in  the  city  of  New  York,  testified  that  immedi- 
ately after  the  fire  he  wrote  to  the  defendants  to  send  somo- 
body  down  to  look  after  it,  and  they  sent  their  agent  Chapman, 
(who  heard  of  the  fire  a  day  or  two  after  it  occurred)  to 
examine  into  the  circumstances.  He  arrived  in  New  York  on 
the  9th  day  of  December,  went  to  the  scene  of  the  fire  with  Peck, 
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and  made  a  '^  critical  examination/'  and  examined  the  plain- 
tiflf's  books  of  account. 

On  the  10th,  upon  Chapman's  asking  the  plaintiff  for  his 
proofs  of  loss,  the  latter  gave  him  the  paper  containing  them, 
which  Chapman  took  to  the  office  of  the  defendants  in  Hart- 
ford, Conn,  ^nd  the  defendants  produced  it  on  the  trial.  The 
plaintiff  and  another  witness  testified  that  two  or  three  days 
after  this,  and  before  Chapman  left  the  city,  the  plaintiff 
asked  him  "{^  there  was  any  thing  further  Jie  could  do,  any 
thing furthey  they  wanted  of  him"  The  reply  was,  "2%ere 
was  not;  if  there  was,  they  woidd  let  him  know," 

After  the  plaintiff  had  rested,  the  defendants'  counsel  moved 
to  dismiss  the  complaint^  on  the  ground  that  the  paper  so  served 
on  the  defendants  was  not  in  compliance  with  the  terms  and 
conditions  of  the  policy,  as  a  prerequisite  to  the  right  to 
recover. 

The  court  denied  the  motion ;  to  which  denial  the  defend- 
ants' counsel  excepted. 

In  the  proofs  of  loss  it  was  stated  in  an  affidavit  of  the 
insured,  that  such  '^  property  was  at  the  time  of  said  fire  sub- 
ject to  a  mortgage  executed  by  the  ^  insured,'  to  Mark  R.  Van 
Deusen,  of  the  town  of  Alford,  Berkshire  county,  Mass.  . 
dated  July  6, 1861,  and  filed  in  the  register's  office  for  the 
city  and  county  of  New  York,  which  contained  the  condition 
that  the  insured  ^  should  pay  the  holders  thereof,  when  due, 
or  cause  to  be  paid,  all  promissory  notes  which '  had  been  .or 
thereafter  might  be  ^  made  and  signed  by  the '  insured '  as  prin- 
cipal, apd  indorsed  or  signed  as  surety  by  the '  mortgagee.  That 
there  was  no  other  mortgage  or  incumbrances  on  said  property." 

The  counsel  for  the  defendants  offered,  in  evidence,  the 
chattel  mortgage  mentioned  in  the  proofs  of  loss,  to  show  an 
alienation,  transfer,  or  change  of  title,  in  the  property  insured, 
which  was  admitted,  against  the  plaintiff's  objection  and 
exception.  It  did  not  appear  that  the  mortgagee  had  ever  had 
the  right  to  take  possession,  or  had  actually  entered  into  pos- 
session of  the  property. 

A  certificate  of  a  notary  was  made  and  delivered  to  Elisha 
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Peck,  oa  the  13th  day  of  December^  which  he  sent  to  the 
home  ofBice,  a  day  or  two  after  he  received  it ;  but  the  presi- 
dent of  the  defendants  testified  that  they  never  received  ii 
The  plaintiff,  before  the  commencement  of  this  action,  called 
upon  the  defendants  for  payment  of  his  claim^  and  they  re- 
fused, bnt  finally  offered  to  pay  a  portion  of  it,  by  way  of 
compromise.  There  was  no  evidence  that  they  ever  requested 
further  prooft,  or  objected  to  payment  on  the  ground  that  the 
proofs  were  defective,  or  intimated  that  the  plaintiff  had  not 
complied  with  the  terms  and  conditions  of  the  policy. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury,  that  under  the  terms  of  the  policy  there  could  be  no 
waiver,  except  in  writing  signed  by  the  secretary.  Also  that 
the  chattel  mortgage  put  in  evidence  showed  that  there  was 
sach  a  ^oZe,  alienation^  tranafer  or-  change  of  tiUe^  in  the 
property  insured  by  the  defendants,  as  rendered  the  insurance 
void,  and  it  ceased.  The  court  refused  so  to  charge,  to  which 
ruling  the  defendants'  counsel  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $525470, 
and  judgment  having  been  entered,  the  defendants  appealed 
therefrom. 

Henry  C.  Pratty^or  the  defendants,  appellantS4 

I.  The  court  erred,  in  not  dismissing'  the  complaint.  The 
plaintiff  allies  performance  of  all  the  conditions  on  his  part 
The  conditions  of  t|ie  policy  required  the  plaintiff  to  produce 
with  his  proofs  of  loss,  a  formal  certificate  in  regard  to  certain 
specified  facts.  None  such  was  produced.  'So  evidence  on 
the  part  of  the  plaintiff  shows  a  performance.  Nor  does  it 
show  a  waiver  of  such  certificate  under  the  terms  of  the 
policy.     Nor  is  a  waiver  a  performance. 

II.  The  court  erred  in  not  charging  the  jury^  as  requested, 
that  there  could  be  no  waiver,  except  in  writing  signed  hy 
the  secretary. 

III.  The  court  erred  in  not  charging  the  jury,  as  requested, 
that  the  chattel  mortgage  rendered  the  insurance  void.  That 
mortgage  was  a  sale  and  transfer  to  the  mortgagee,  of  the 


60  CASES  IN  THE  SUPERIOR  COURT. 

Van  DeTisen  9.  Charter  Oak  Fire  and  Marine  Insaranoe  Company. 

whole  l^al  title  to  the  goods  and  chattels  mortgaged,  being 
"the  property  insured/'  (Bank  of  Rochester  v.  Jones,  4 
N.  T.  Hep.  497,  507.  Bntler  v.  Miller,  1  id.  496,  600. 
Southioorth  v.  laham,  3  Sand/.  448.  Hull  v.  Oamley,  2  Ihier, 
99,  106.  JRich  v.  MUk,  20  Barb.  616.  Stewart  v.  Hanson, 
35  Maine  B.  508.  ShnaH.Y.  Taylor,  1  How.  Pr.  251,  254) 
Thereupon  by  the  plaintiff's  own  act,  the  policy  and  insurance 
were  made  void,  of  no  effect,  and  ceased.  {Edmands  t. 
Mutttal  Safety  Fire  Ins.  Go.,  1  Allen,  311.  Abbott  v.  Hamp- 
den Mutual  Fire  Ins.  Go.,  30  Maine  Rep.  414.  Orrell  v. 
Hampden  Fire  Ins.  Go..  13  Gray,  43l.) 

T.  D.  Pelton,  for  the  plaintiff,  respondent. 

1.  The  defendants  could  waive  a  compliance  with  the  con- 
ditions in  the  policy  relating  to  preliminary  proofs,  eith^ 
expressly  or  by  implication.  There  is  no  requirement  in  the 
policy,  that  such  waiver  should  be  in  writing,  and  signed  by 
the  secretary.  In  this  case  a  wcuver  may  be  implied  from 
either  of  the  following  facts : 

1.  From  the  declaration  of  the  defendants'  agent.  (Frank- 
lin Ins.  Go.  V.  Goates,  14  Md.  Rep.  285.  Glark  v.  New  Eng- 
land Ins.  Go.,  6  Gush.  342.  Gonover  v.  Mutual  Ins.  Go. 
3  Denio,  254.) 

2.  From  the  silence  of  the  defendants  touching  the  proofs. 
(JEtna  Fire  Ins.  Go.  v.  Tyler,  16  Wend.  400.  Savage  v.  The 
Gom  Exch.  Ins.  Go.,  4  Bosio.  1.  Bilbrough  v.  Metropolis 
Ins.  Go.,  5  Duer,  587.  CNiel  v.  The  Buffalo  Fire  Ins.  Go., 
3  Gomst.  122.  Kernochan  v.  The  Bowery  Ins.  Go.,  17  N.  T. 
Rep.  428.  Ghild  v.  Sun  Mutual  Ins.  Go.,  3  Sandf.  26,  ^ 
Vos  V,  Robinson,  9  John.  192.  Glark  v.  The  New  England 
Mutual  Ins.  Go.,  6  Gush.  342.  Under hUl  v.  The  Agawam 
Ins.  Go.,  Id.  440.  Heath  v.  The  Franklin  Ins.  Go.,  1  id.  257, 
264.  Inland  Ins.  Go.  v.  Stauffer,  33  Penn.  Rep.  397.  Alle" 
gre  v.  Insurance  Go.^  6  H.  dk  J.  408.  Angell  on  Insurance, 
§§  515,  249. 

3.  From  the  negotiations  and  offer  of  the  defendants  to  pay  a 
part  of  the  claim.     (Bodle  v.  The  Ghenango  Ins.  Go.,  2  Gomst. 
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53.  McMastera  v.  The  Western  Ins.  Co.,  25  Wend.  379. 
WegOakey.  St.  Lawrence  Ins.  Go.j  14  Barb.  206,  211.) 

U.  The  object  of  the  defendants  in  the  condition  requiring 
preliminary  proofs,  was  fully  attained.  {Lawrence  v.  Ocean 
Ins.  Co.,  11  John.  241.    Barker  v.  Fhcmix  Ine.  Go.,  8  id.  318.) 

111.  The  prooft  having  been  accepted  without  objection,  it 
is  immaterial  wheth^  they  were  in  compliance  with  the  terms 
and  conditions  of  the  policy  or  not.  The  motion  to  dismiss 
the  complaint  was  made  upon  a  specified  ground  only.  (Boyn- 
ton  V.  Clinton  <tc.  Ins.  Go.,  16  Barb.  254.  Bumstead  v. 
Dividend  Mutual  Ina.  Co.,  2  Kern  90.) 

lY.  The  mortgage  put  in  evidence  by  the  defendants,  was 
not  such  an  alienation  as  rendered  the  insurance  void.  (Shep^ 
herd  v.  The  Mutual  Ins.  Co.,  38  N.  H.  Bep.  232.  Jackson  v. 
Mass.  Fire  Ins.  Co.,  23  Pick.  418.  Conover  v.  The  Mutual 
Ins.  Co.,  3  Denio,  254  Angell  on  Ins.  §§  58,  205.  1  FhU- 
lips  on  Ins.  286.) 

Bt  thk  Coubt,  Boswobth,  Ch.  J.  The  objection  that  the 
preliminary  proofs  do  not  contain  the  certificate  of  a  magis- 
trate, as  required  by  the  eighth  of  the  conditions  annexed  to 
the  policy,  can  not  be  taken  for  the  first  time  at  the  triaL 
{BUbrough  v.  Metropolis  Ins.  Co.,  5  Duer,  587.  CNid  v. 
The  Buffalo  Fire  Ins.  Co.,  3  Comst.  128.) 

The  objection  to  these  proofs,  taken  on  the  motion  to  dis- 
miss the  complaint,  was  that  ^'  the  paper  served  on  the  defend^ 
ants,  as  above,  was  not  in  compliance  with  the  terms  and  con- 
ditions of  the  policy,  as  a  prerequisite  to  the  right  to  recover." 
The  terms  of  the  objection  not  only  do  not  raise  any  question 
whether  the  person  on  whom  the  service  was  made  was  a 
proper  person  for  the  purpose,  but  import  that  he  was. 

The  plaintiff  had  testified  that  "either  Bowers  (the  presi- 
dent of  the  City.Fire  Insurance  Company  which  had  also 
iosm-ed  the  same  property,)  or  Chapman  (the  defendants' 
agent)  asked  for  the  proofs  of  loss,  and  I  went  and  got  them, 
and  handed  them  to  them,  and  they  examined  the  proofs ;  ^  ^ 
two  or  three  days  afterward  we  had  a  conversation,  and  I  then 
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asked  if  there  was  any  thing  farther  that  I  could  do ;  any  fur- 
ther proofs  that  I  could  show  in  the  case ;  any  thiijg  further 
they  wanted  of  me ;  they  said  there  was  not ;  if  so  they  would 
let  me  know;"  *     » 

The  defendants,  by  their  authorized  agent,  Elisha  Peck, 
subsequently  offered  to  settle  and  compromise  the  claim ;  but 
no  complaint  or  intimation  of  the  insufficiency  of  the  prelimi- 
nary proofs  waeC  at  any  time  suggested. 

On  such  a  state  of  facts,  the  rule  stated  in  Bodle  v.  The 
OAenango  Mut  Ins,  Oo,^  (2Gom8t,  57,  58,)  should  be  applied, 
and  the  defect  be  held  to  be  waived. 

The  only  other  question  of  substance  relates  to  the  effect  of 
the  giving  of  the  chattel  mortgage. 

The  policy  declares  that  ^^  in  case  of  any  transfer  or  termi- 
nation of  the  interest  of  the  insured  in  the  property,  by  sale 
or  otherwise,     *     *     the  policy  shall  be  void." 

The  fourth  condition  declares  that  '^in  case  of  any  sale, 
alienation,  transfer  or  change  of  title  in  the  property  insured, 
^  ^  or  of  any  individual  interest  therein,  such  insurance 
shall  be  void.  And  the  entry  of  the  foreclosure  of  a  mortgage, 
or  the  levy  of  an  execution,  or  an  assignment  for  the  benefit 
of  creditors,  shall  be  deemed  an  alienation  of  the  property." 

The  giving  of  the  mortgage  would  not  avoid  the  insurance, 
as  being  an  ^^alienationy  sale  or  transfer  of  title,"  within  the 
meaning  of  the  policy.  The  mortgagee  did  not  take  actual 
possession,  and  had  no  right  to  do  so  until  the  plaintiff  made 
default  in  payment  of  the  moneys  secured  thereby.  (Conover 
V.  The  Mutual  Ins.  Oo,  of  Albany,  I  Gomst.  290.  Bice  v. 
Tower,  1  Gray,  426.) 

Does  the  giving  of  the  mortgage  wor^  a  "  change  of  title," 
withih  the  meaning  of  the  policy  ?  If  it  does,  then  if  the 
goods  were  mortgaged  when  insured,  payment  of  the  mortgage 
before  the  loss,  would  also  work  ^^  a  change  of  title."  Such  a 
construction  makes  the  words  equivalent  to  alteration  in,  09* 
modification  of,  the  nature  of  the  title, 

I  think  the  words  "  change  of  title,"  as  used  in  this  policy, 
should  be  construed  to  mean  some  act  which  divests  it  abso- 
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lately,  and  thus  permit  the  words,  ^^  the  entry  of  the  foreclosure 
of  a  mortgage,''  to  have  a  natnial,  and  not  a  forced  application. 

Construing  the  whole  as  permitting  the  insured  to  mortgage, 
where  he  retains  possession  and  has  the  right  of  possession, 
without  avoiding  the  policy,  then  the  same  effect  is  given  to 
an  entry  to  foreclose  the  mortgage,  as  to  the  levy  of  an  execu- 
tion, either  of  which  the  parties  agree  shall  be  deemed  an 
alienation. 

Any  other  construction  would  restrict  the  application  of  the 
words,  ^'  the  entry  of  the  £3reclosure  of  a  mortgage,''  to  goods 
mortgaged  when  the  policy  was  issued,  and  would  defeat  the 
policy  by  reason  of  the  mere  fact  of  paying  the  mortgage  prior 
to  a  loss. 

For  whatever  change  of  title  is  effected  by  the  mere  execu- 
tion of  a  mortgage,  a  corresponding  change  is  produced  by  sat- 
isfying it. 

Orrdl  V.  Hampden  Fire  Ins.  Go.  (13  Oray^  431,)  is  not  an 
authority  to  the  point,  that  a  mortgage  is  a  change  of  title, 
within  the  meaning  of  a  policy  written  like  the  present.  The 
concluding  part  of  the  opinion  is,  that  to  constitute  a  breach 
of  the  condition  of  insurance,  '^  there  must  have  been  an  actual 
sale  or  transfer  of  property,  valid  as  between  the  parties."  All 
else  that  is  said  is  qualified  by  the  word  ^^  perhaps,"  and  does 
not  touch  a  point  in  judgment. 

In  Abbott  V.  Hampden  Mut  Ins.  Co.  (30  Maine  Rep.  414,) 
one  article  of  the  defendants'  by-laws  was,  that  the  policy 
should  be  void  if  the  assured  should  sell  or  alienate  the  prop- 
erty, in  whole  or  in  part,  without  consent  of  the  company. 
The  conveyances  in  that  case  were  held  to  be  an  alienation  in 
part.  This  case,  therefore,  has  not  much  application  to  the 
case  before  us. 

In  Edmands  v.  Mut.  Safety  Fire  Ins.  Co.  (1  AUen^  311,) 
the  by-laws  provide  that  "all  alienations  and  alterations  in 
the  ovmership,  situation  or  state  of  the  property  insured  by 
this  company,  in  any  material  particular,  shall  make  void  any 
policy  covering  such  property."  A  subsequent  mortgage  of 
the  property  was  said  to  be  "  an  alteration  in  the  otonership. 
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*  *  It  introduceB  a  new  owner,  to  the  extent  of  the  sum 
secured  by  the  mortgage,  and  to  the  same  extent  it  takes  away 
the  direct  interest  of  the  assured/'  That  case  may  be  conceded 
to  be  correctly  decided,  upon  the  particular  feusts  of  the  case, 
and  yet  not  be  an  authority  in  support  of  the  proposition  that 
a  mortgage,  though  not  due,  and  not  giving  the  mortgagee  a 
right  to  the  possession  of  the  property,  works  ^^  a  change  of 
title,''  within  the  meaning  of  the  policy,  in  the  case  at  bar.  In 
neither  of  the  three  cases  last  cited,  does  there  appear  to  be 
any  clause  in  the  by-laws  to  the  effect  that  ^^  the  entry  of  the 
foreclosure  of  a  mortgage  "  shall  be  deemed  an  alienation. 

Within  the  good  sense  and  spirit  of  the  terms  of  the  body 
of  the  policy,  and  of  the  fourth  condition,  the  words,  "  any 
eahj  alienation  or  transfer"  should  be  construed  as  applying 
to  acts  which  terminate  the  interest  of  the  assured.  By  the 
body  of  the  policy,  property  "^oZcJ,  but  not  delivered/'  is 
insured.  This  shows  that  ^^sale"  means  an  executed  contract 
of  sale,  which  has  transferred  the  title.  Applying  the  maxim 
noacitur  a  aociis  to  the  words  '^  change  of  title,"  and  keeping 
in  mind  the  further  provision,  that  "  the  entry  of  the  foreclo- 
sure of  a  mortgage"  shall  be  deemed  an  alienation,  the  con- 
clusion is  reasonable,  and  I  think  clear,  that  the  change  of 
title  here  meant,  is  a  termination  of  it,  and  that  the  giving  of 
the  mortgage  no  more  worked  a  change  of  title,  within  the 
meaning  of  the  policy,  than  it  did  a  transfer  or  alienation. 
•  That  it  is  not  an  alienation,  within  the  meaning  of  the  policy, 
is  settled. 

If  these  views  are  correct,  the  further  questions  involved  in 
the  other  exceptions  taken  need  not  be  considered,  and  the  judg* 
inent  should  be  affirmed. 

Ordered  accordingly. 
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Alsxandsb  Gillespie  et  al.  plamtifBs  and  appeUants,  vs. 
Alexandsb  Cabpbnteb,  defendant  and  respondent 

The  Beller  by  weight  of  merchandlEe  in  bolki  who  has  received  its  price  accord- 
ing  to  the  weight  specified  in  weigher's  certificates  fdmished  bj  him  to  the 
bayer,  is  estopped  from  disputing  the  accnracy  of  such  certificates  and  recoT- 
eiing  for  any  excess  of  weight  of  such  merchandize  beyond  that  specifled 
therein,  alter  sach  buyer,  relying  on  the  accuracy  of  such  certificates,  has 
resold  such  merchandize  by  weight  and  received  its  price  according  to  the 
weight  therein  mentioned. 

(Before  Bobwobth,  Ch.  J.  and  Moncbibf  and  Whitb,  JJ.) 
Heard  Hay  14,1868;    decided  Biay  80, 1868. 

The  plaintifb,  Alexander  Gillespie,  James  Oillespie,  John 
Dean,  and  James  Dean,  Jr.  claimed,  in  the  complaint  in  this 
action,  payment  for  a  quantity  of  wheat  sold  and  delivered 
under  sev^al  contracts  specified  therein,  alleged  to  be  not  folly 
paid  for  by  the  defendant,  in  addition  to  one  half  of  the  ex- 
pense of  weighing.  The  answer  denied  that  any  more  wheat 
was  delivered  than  was  paid  for  by  the  defendant,  and  that  the 
plainti£b  paid  the  weigher's  fees  claimed  in  the  complaint; 
and  averred  that  the  defendant  had  shipped  all  the  wheat  to 
his  principal,  in  France,  as,  of  and  for,  the  quantity  paid  for 
by  the  defendant.  '  ^ 

The  cause  came  on  to  be  tried  before  Chief  Justice  Bos- 
WOBTH  and  a  jury,  on  the  26th  day  of  Novefliber,  1862.    Tf&9;  ^ 
facts  of  the  case  are  stated  in  the  opiniotf  of  iSjfoN6fiYBF,  J.  / 
The  court  disnodssed  the  complaint,  when  ti;iej>)aintiff  rested^; 
on  the  defendant's  motion,  and  ordered  th^%pxcepttoas  t^kenl 
to  be  heard  in  the  first  instance  at  the  generafttian.  ^^ 

J.  S.  McOidloughy  for  the  plaintiffs,  appellants. 

I.  The  plaintiffs  were 'not  estopped  from  showing,  at  the 
trial,  that  they  had  delivered  to  the  defendant  the  amount  of 
wheat  claimed  in  the  complaint  to  have  been  unpaid  for  by  the 
defendant. 

I.  Estoppels  are  regarded  with  strictness.     (1  Oreenl.  Ev. 

Bob.— I.  5 
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§  22.     Leicester  v.  Sehobothy  4  Mass.  B.  180.     Bridgewater 
V.  Dartmouth,  Id,  273.     Owen  v.  Bartholomew,  9  Pici.  520.) 

2.  The  doctrine  of  estoppel  in  pais  has  the  following  dis- 
tinctive and  necessary  properties,  none  of  which  are  presented 
by  the  present  cause,  to  wit :  (1.)  Fraud.  (Hill  v.  Epley, 
31  Penn,  B„  331.)  (2.)  Equal  means  and  knowledge.  {Par- 
ker V.  Chambers,  24  Georgia  B,  518.)  (3.)  Bad  faith.  {Dix- 
field  V.  Newton,  41  Maine  B,  221.  Taylor  v.  -E7y,  25  Conn. 
B,  250.)  (4.)  Knowledge  of  one's  rights,  and  an  intention  to 
deceive.  McAfferty  v.  Conover,  7  Ohio  B.  99.  Dyer  v.  Cady, 
20  Conn,  B.  563.  Hendrickson's  Appeal,  24  Pen?*.  J?.'  393. 
Spangler's  Appeal,  Id.  424.  Wesley  v.  Sargent,  38  Maine 
Bep.  315.  ifcG^ar  v.  Williams,  26  ^7a.  jB.  469.  Baldwin 
V.  Bichman,  1  Stock.  N,  J.  Bep.  394.  Cicotte  v.  Gagnier,  2 
JficA.  -B.  381.  Pterce  v.  Andrews,  6  Ci^^A.  4.  Cambridge 
Inst.  V.  Littlefield,  Id.  210.  Lawrence  v.  Brown,  1  Seld.  401. 
(5.)  Mutuality.  (Dempsey  v.  Ty/ee,  3  i?tter,  73.  Lansing  v. 
Montgomery,  2  «7oA».  382.  Bentley  v.  Cleaveland,  22  -4  to.  5. 
814.  JFWgrA^  v.  ZTaaen,  24  Term.  ^.  143.  (7o/ioe«  Cb.  v.  Gos«, 
13  J?ari.  137.  Edmondson  v.  Montague,  14  -4to.  iZcp.  370. 
AveriU  v.  Wilson,  4  5ar6.  180.  Boiling  v.  Mayor,  3  Band. 
563.)  (6.)  Absence  ofequal  opportunity  in  both  parties.  {Casey 
V.  Inloes,  1  Grill  Md.  B.  430.  Brewer  v.  Boston  and  Wore. 
B.  B.  Co.,  5  Mete.  483.  Commonwealth  v.  Moltz,  10  5arr  Penn. 
JS.  527.  Zflfiac  v.  Williams,  3  (?i'K.  278.  Gamble  v.  Gamble, 
11  ^to.  -Sep.  966.     ^^eeZe  v.  Py^ney,  3  i»Aep.  -Sfatne  5.  327.) 

3.  The  pcurty  setting  up  the  estoppel  must  not  only  have 
acted-,  but  himself  have  been  wrongly  misled  by  the  plaintiff. 
{Darlington's  Appropriations,  13  Penn.  Bep.  430.  Copeland 
v.  Copeland,  28  Maine  Bep.  525.  JFeisser  v.  Dennison,  6 
/yeZd83.) 

4.  The  case  differs  in  no  material  respect  from  the  ordinary 
case  of  sale  of  goods  delivered,  where  one  or  more  of  the 
articles  has  been  omitted  from  the  bill  of  parcels,  except  that 
in  the  present  case  the  wheat  was  in  bulk  and  was  to  have 
been  measured ;  it  was  consequently  an  act  of  prudence,  as 
well  as  a  duty,  for  the  defendant  to  have  measured  the  wheat, 
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whether  acting  for  himself  or  for  another^  and  in  not  doing  so 
he  has  been  guilty  of  gross  negligence.  It  can  not  be  urged, 
in  aliswer  to  this,  that  the  plaintiffs'  recovery  of  the  defendant 
in  this  cause  would  leave  the  defendant  without  a  remedy,  for 
the  defendant  can  recover  of  his  vendee  upon  the  same  grounds 
that  we  recover  from  him. 

II.  The  court  erred  in  withdrawing  from  the  jury  the  mate- 
rial question  of  fact,  whether  any  receipt  or  representation 
was  made  in  regard  to  the  identical  surplus  wheat  for  the  pay- 
ment of  which  this  action  was  brought.  (Marshall  v.  PiercCy 
12  N.  H,  Bep.  131.) 

1.  The  defendant  waived  the  estoppel  by  the  taking  issue 
upon  the  quantity  of  wheat  delivered,  even  if  an  estoppel  had 
otherwise  been  worked.  {Bartholomew  v.  Candee^  14  Pick, 
Bep.  171.) 

2.  Nor  can  the  defendant  escape  liability  by  merely,  at  the 
trial,  disclosing  a  principal  whose  name  was  unknown  to  the 
plaintifig  at  the  time  of  the  transaction,  as  well  as  even  the 
fact  of  any  agency.  {Ford  v.  Williams^  21  How.  U.  8.  Bep. 
289.  McClellan  v.  Parker,  27  Mis.  Bep.  162.)  The  effect 
of  such  disclosure  at  any  time  is  not  to  exonerate  the  agent, 
but  to  give  the  plaintiffi  an  election  to  pursue  either  the  party 
who  dealt  with  them,  or  the  principal  so  disclosed.  (Magee 
V.  Atkinson,  2  Mees.  d  Wels.  441.  Jones  v.  Littledale,  6 
Adol  d  Ellis,  468.  Mills  v.  Hunt,  20  Wend.  431.  Thomp- 
son V.  Davenport,  9  Bam.  &  Ores.  78.  Taintor  v.  Prender^ 
gast,  3  Hill,  72.  Story's  Agency,  §  269.  ^  1  Am.  Lead.  Cos. 
ed.oflMI,p.455.) 

3.  Nor  does  it  make  any  difference  that  it  is  known  to  the 
other  party,  that  the  occupation  of  his  contractor  is  that  of  an 
auctioneer  or  broker,  employed  in  selling  property  as  the  agent 
of  others.     {Mills  v.  Hunt,  20  Wend.  431.) 

E.  Bandolph  Bohinson,  for  the  defendant,  respondent. 

The  plaintiffs  were  estopped  from  showing  any  error  in  the 
weigher's  certificates  and  the  receipts  furnished  by  themselves. 
{Greenl.  Ev.  §§  207,  208.     Wyatt  v.  The  Marquis  of  Hertford, 
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3  East,  147.     Cheever  v.  Smithy  15  John,  276.    Davis  v. 
Alletij  3  Gomst.  171.     Union  Bank  v.  SoUeCy  2  iS^^roJ.  iS'.  Cb. 
i?ep.  407.) 
mmm 

MoNGRiEF,  J.  The  Bole  question  to  be  considered  in  this 
case  is,  whether  upon  the  evidence  in  the  cause,  a  verdict  in 
favor  of  the  plaintiffs  could  be  upheld.  If  such  a  verdict 
would  be  set  aside,  then  there  was  no  error  in  dismissing  the 
complaint,  and  the  exceptions  must  be  held  to  bci  untenable. 

The  complaint,  in  substance,  is  that  on  or  about  the  23d 
day  of  December,  1853,  the  plaintiffs  bargained  and  sold  to 
said  defendant,  at  his  request,  at  said  city,  for  cash,  a  quantity 
of  Canada  wheat  in  store,  to  wit,  about  six  thousand  three 
hundred  bushels,  at  and  for  the  price  of  $1.65  per  bushel,  the 
number  of  bushels  to  be  ascertained  by  weight.  That  on  or 
about  the  27th  day  of  December,  the  plaintiffs  bai^ained  and 
sold  to  said  defendant,  at  his  request,  at  said  city,  for  cash,  a 
quantity  of  Canada  wheat  in  store,  to  wit,  about  ten  thousand 
four  hundred  and  eleven  bushels,  at  and  for  the  price  of  $1.75 
.  per  bushel,  the  number  of  bushels  to  be  ascertained  by  weight. 
That  said  wheat  was  weighed  and  the  number  of  bushels 
thereby  ascertainedy  and  the  weigher's  certificate  thereof 
thereupon  delivered  to  said  defendant,  &c.  That  certain 
payments  on  account  of  said  two  purchases  were  made  on  the 
7th,  11th  and  12th  days  of  January,  1854 ;  that  there  is  still 
due  and  owing  to  said  plaintiffs,  from  said  defendant,  the  bal- 
ance of  $273.13,  with  interest  from  12th  January,  1854,  &c. 

The  answer  denies  the  quantity  of  wheat  delivered  as  allied 
in  the  complaint ;  avers  the  payments,  as  specified  therein, 
and  that  the  sum  paid  on  the  12th  January,  1854,  was  in  full 
payment  of  all  the  wheat  ever  before  that  time  purchased  of 
the  plaintiffs  by  the  defendant.  The  defendant  further  alleges 
that  the  amount  of  said  payments  was  computed  and  adjusted 
between  the  defendant  and  plaintiffs,  upon  weigher's  certificates 
of  the  weight  and  quantity  of  said  wheat,  furnished  by  the 
plaintiffSy  to  the  defendant,  shortly  before  such  payments 
were  made,  and  the  defendant  paid  to  said  plaintiffs  the  full 
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amonnt  which  appeared  to  be  due  from  him  to  them  by  said 
certificates,  &c.  And  further^  that  all  said  wheat  was  shipped 
by  the  defendant  to  France,  and  invoiced  by  him  and  sold  by 
him,  in  France,  at  the  amount,  as  to  quantity,  stated  in  said 
certificates. 

The  action  appears  to  have  been  commenced  in  September, 
1856.  The  weighers  testified  that  they  weighed  the  wheat  in 
question  and  sent  return  thereof  to  the  plaintiffs,  who  never 
chimed  to  them  that  there  was  error.  It  was  admitted  **  that 
the  plaintifiSs  had  the  wheat  weighed,  on  its  delivery  to  the  de- 
fendant, and  before  the  12th  day  of  January,  1854,  sent  to  the 
defendant  a  bill,  with  the  weigher's  certificate  annexed,  by 
both  of  which  certificates  and  bill  it  appeared  that  the  quan- 
tity delivered  to  the  defendant  was  as  follows  :  Under  sale  of 
December  23,  6225U  bushels.  Under  sale  of  December  27, 
10,278  bushels.  And  the  whole  amount  of  the  bill,  at  the 
price  of  $1.65  a  bushel  for  the  first  mentioned  parcel,  and 
$1.75  for  the  second  mentioned  parcel,  was  (including  therein 
one  half  of  the  expenses  of  weighing  the  same)  $28,302.62. 
Thereupon  the  defendant  paid  the  plaintiffs,  on  account  of 
and  in  settlement  of  the  bill,  the  following  amounts  at  the  fol- 
lowing dates : 

January  7,  1854 $12,000  00 

January  11,  1854, 9,000  00 

January  11,  1854, 5,000  00 

January  12,  1854,  ----- 2,302  62 

And  on  the  occasion  of  the  last  payment  the  plaintifib  deliv- 
ered to  the  defendant  a  receipt,  of  which  the  following  is  a 
copy: 

'New  York,  12th  January,  1854. 

Received  from  A.  Carpentier,  twenty-three  hundred  two  -ftV 
dollars,  balance  in  full  purchase  of  wheat,  as  per  acct. 

GiLLBsPiE,  Dean  &  Oo. 
Per  G.  M.  Clebbum.' 

The  defendant  was  a  commission  merchant,  and  had  bought 
the  wheat  on  an  order  from  France.    As  soon  as  the  defendant 
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bonght,  he  shipped  it  to  France^  drew  bills  against  the  ship- 
ments and  settled  with  his  correspondent  in  France,  and  accord- 
ing to  the  measurements  in  the  weigher's  certificates,  and 
plaintiffs'  bill  delivered  to  the  defendant  by  the  plaintiffs, 
receiving  payment  only  for  the  amount  therein  stated.  It  was 
not  until  after  all  this  had  happened,  that  the  plaintiffs  claimed 
that  there  was  an  error,  or  that  the  defendant  heard  of  the 
alleged  error." 

The  question  of  law  arises,  upon  this  state  of  facts,  whether 
the  plaintiffs  are  estopped  from  claiming  that  in  point  of  fact 
the  second  lot  of  wheat  weighed  "  Ten  thousand  three  hundred 
and  ninety-two  f^  bushels,"  as  alleged  in  the  complaint,  instead 
of  '*  Ten  thousand  two  hundred  and  seventy-eight  bushels,"  as 
stated  in  the  weigher's  certificate,  as  returned  to  the  defendant 
by  the  plaintiffs,  as  per  their  account  rendered  as  aforesaid  ?" 

Admissions,  whether  of  law  or  of  fact,  which  have  been 
acted  upon  by  others^  are  conclusive  against  the  party  making 
them,  in  all  cases  between  him  and  the  person  whose  conduct 
he  has  thus  influenced.  (1  Oreerd,  Ev.  §  207.)  It  makes  no 
difference  in  the  operation  of  this  rule,  whether  the  thing  ad- 
mitted be  true  or/afoe,  it  being  the  fact  that  it  has  been  acted 
upon  that  renders  it  conclusive.     {Id,  §  208.) 

Judge  Bronbon,  approving  of  the  decision  in  Wdland  Canal 
Go,  v»  Hathaway y  (8  Wend.  483,)  in  his  dissenting  opinion  in 
Dezell  V.  Odell,  (3  Hilly  220,)  in  discussing  the  question  of 
estoppel,  says :  "  Before  the  party  is  concluded,  it  must  ap- 
pear, 1.  That  he  has  made  an  admission  which  is  clearly 
inconsistent  with  the  evidence  he  proposes  to  give,  or  the  title 
or  claim  which  he  proposes  to  set  up.  2.  That  the  other 
party  has  acted  upon  the  admission ;  and  3.  That  he  will  be 
injured  by  allowing  the  truth  of  the  admission  to  be  disproved." 
The  authorities  upon  this  point  are  numerous,  and  all  speak 
the  same  language.  {Frost  v.  The  Saratoga  Mut.  Ins.  Cfe., 
5  DeniOy  154,  and  cases  cited  at  page  158.) 

The  number  of  bushels  of  wheat  was,  by  the  agreement  of 
the  parties  to  this  action,  "to  be  ascertained  by  weight ;"  the 
plaintiffs  allege  as  a  material  averment  in  their  complaint  that 
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the  wheat  waa  weighed  and  the  number  of  bushelfl  thereby 
ascertained,  and  the  weigher^ a  ceHificate  thereupon  delivered 
to  said  defendant'*  These  returns  of  weight  were  so  delivered 
by  the  plaintiff.  It  is  clearly  inconsistent,  now,  to  set  up 
that  the  weight  was  in  excess  of  what  those  certificates  exhib- 
ited. The  defendant  acted  upon  the  supposed  correctness  of 
the  certificates  in  making  his  payments  on  account  of  his  pur- 
chases ;  in  making  the  payment  of  the  12th  January,  1854, 
which  the  plaintiffs  received  as  ^^  balance  in  full  purchase  of 
wheat  as  per  ac't/'  which  they  thus  again  repeated  was  without 
error ;  in  the  shipment  of  the  wheat  to  France,  drawing  bills 
against  the  shipments  and  settling  with  his  correspondent  in 
France,  relying  upon  the  measurements  in  the  weigher's  certi- 
ficates and  the  bill  of  the  plaintiffs  ;  and  in  receiving  payment 
only  for  the  quantity  stated  in  those  returns.  The  defendant, 
assuming  it  to  be  true  that  a  greater  number  of  bushels  of 
wheat  was  actualfy  delivered  to  him,  than  the  certificates  and 
the  plaintiffs'  account  specified,  must  necessarily  suffer  by 
permitting  the  plaintiffs  now  to  assert  the  claim  (Gheever  v. 
Smithy  15  John.  276.)  They  are  thereby  deprived  of  the  oppor- 
tunity of  establishing  the  true  measurement  and  of  disputing 
the  truth  of  their  assertion  in  January,  1854.  The  defendant 
is  left  for  two  years  with  its  silent  indorsement  of  the  certifi- 
cates being  correct;  he  has  drawn  upon  his  principal  upon 
that  basis  and  a  settlement  has  been  made.  It  seems  quite 
clear,  that  good  conscience  requires  that  the-  plaintifb  should 
not,  under  such  circumstances,  be  permitted  to  speak  in  dero- 
gation of  their  claim  as  made  in  1854,  and  acquiesced  in  for 
two  years  subsequently. 

The  complaint  was  therefore  properly  dismiss&d,  and  judg- 
ment must  be  entered  upon  the  verdict  for  the  defendant,  with 
costs. 

BoswoRTH,  Ch.  J.  The  evidence  relied  upon  as  a  bar  to 
the  action,  was  admitted  under  a  written  stipulation  that  it 
might  be  read.  There  is  nothing  in  the  other  evidence  tend- 
ing to  repel  the  inferences  and  conclusions  partly  deducible 
from  it     There  is  no  question  in  regard  to  the  pleadings. 
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The  substance  of  the  evidence  is,  that  the  plaintifib  fur- 
nished written  and  official  certificates  of  the  quantity  of  wheat 
delivered;  that  the  defendant  has  not  only  paid  in  full  for 
the  quantity  thus  certified,  (which  fact  alone  would  not  be 
a  defense,)  but  relying  on  the  accuracy  of  those  certificates 
he  has  sold  the  wheat  as  being  the  quantity  thus  certified  and 
accepted  payment  accordingly ;  and  has  done  this  in  ignorance 
of  the  alleged  mistake,  or  in  other  words  relying  on  the  accu- 
racy of  these  certificates. 

He  has  been  induced  thereby  to  change  his  position,  and 
it  will  be  an  injury  to  him  if  the  plaintiffs  are  now  permitted 
to  contradict  the  truth  of  those  written  statements,  which 
they  furnished,  and  furnished  as  a  basis  for  the  defendant's 
future  action. 

The  admission  or  certificate,  is  clearly  inconsistent  with  the 
fiEict  SQUght  to  be  proved.  The  defendant  has  acted  on  the 
admission  or  certificate,  by  selling  the  wheat  as  being  of  the 
quantity  certified.  And  he  will  be  injured  by  allowing  the 
truth  of  the  admission  or  certificate  to  be  disproved. 

These  elements  satisfy  the  conditions  of  an  estoppel  in  pais, 
(DezeU  v.  Odell,  3  SUl,  222,  Cheever  v.  Smithy  15  John. 
276,  cited  with  approbation  in  Davis  v.  Allen,  3  Comst, 
170, 171.)  .    ' 

These  certificates  were  furnished  with  the  expectation  that 
the  defendant  would  rely  upon  their  accuracy,  and  forbear  to 
have  the  wheat  weighed  for  his  own  safety  or  future  pro- 
tection. 

Whether  the  plaintiffs  did  or  did  not  know  that  the  defend- 
ant bought  the  wheat  to  be  shipped  to  France,  I  do  not  con- 
sider very  nu^terial.  They  must  have  supposed  it  was  bought 
to  be  resold,  and  that  if  it  could  be  sold  as  an  entirety  lot,  it 
would  naturally  be  sold,  relying  as  to  quantity  upon  the  accu- 
racy of  the  certificates. 

I  think  the  plainti£Gsr  are  concluded.  (See  also,  Kingsley 
V.  Vernon,  4  Btmdf,  361.) 

Whitb,  J.  concurred. 

Judgment  affirmed. 
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Thohas  B.  Oaklet,  plaintiff  and  appellant,  vs.  William  S. 
Sbabs,  defendant  and  respondent 

1.  Sndenoe  of  the  admuaion  by  one  parly  to  an  action  of  a  jCact  or  occorrenoe, 
material  to  the  israes  therein,  and  made  before  the  trial,  in  regard  to  which 
his  testiinony  on  andi  trial  conflicted  with  that  of  the  adrene  party,  but  not 
known  or  diacoyered  or  likely  to  be,  by  the  latter,  before  anch  trial,  is  snlfi- 
denUy  newly  diacorered  eyidenoe,  to  require  the  granting  of  a  new  trial. 

2.  Such  evidence,  not  being  directly  of  knowledge  of  the  t^ct  or  occurrenoa 
admitted,  but  merely  of  an  admisaion  tending  to  prore  it,  ia  not  cnmnlatiye, 
b^ng  of  a  different  kind  and  occurrence  from  that  actually  introduced  on  the 
trial,  and  enlarely  independent 

&  Although  proo^  of  such  admission  might  detract  from  the  reliability  of  the 
testimony  of  the  party  making  it,  it  might  do  so  aa  well  on  the  ground  of 
want  of  memory  aa  of  veracity,  and  therefore  does  not  necessarily  impeach 
the  character  of  the  witness. 

L  So  Md,  where^the  action  was  on  a  bank  check,  against  the  drawer  thereof; 
and  the  point  at  isane  was  whether  the  plaintiff  took  it  with  knowledge  that 
it  had  been  originally  delirered  to  a  third  person,  with  the  understanding  that 
it  should  only  be  paid  out  of  funds  to  be  provided  by  the  latter. 
(Before  Bobwobth,  Ch.  J.  and  Mohcbibf  and  Whitb,  JJ.) 
Heard  May  16, 1868 ;  decided  May  30, 1868. 

Tms  YTss  an  appeal  by  the  plaintiff  firom  an  order  made  by 
Mr.  Justice  Babbour,  in  March,  1863,  granting  a  new  trial. 
The  action  was  tried  originally  February  3,  1863,  before  him 
and  a  jury,  and  a  verdict  rendered  for  the  plaintiff.  A  case 
was  made  by  the  defendant,  upon  which,  as  well  as  upon  affi- 
davits, he  moved  at  a  special  term  for  a  new  trial,  upon  the 
ground  of  newly  discovered  evidence.  The  motion  having 
been  granted,  the  plaintiff  appealed  from  the  order  granting 
such  new  trial. 

The  action  was  brought  upon  a  bank  check  drawn  by  the 
defendant  to  the  order  of  the  plaintiff.  The  defense  was  that 
a  previous  check  in  renewal  of  which  this  one  was  given,  was 
made  at  the  request  of  one  White,  and  delivered  to  him,  pay- 
able to  plaintiff's  order,  with  the  understanding  between  the 
defendant  and  White,  that  the  check  was  not  to  be  paid  until 
White  gave  the  defendant  funds  to  meet  it.    That  such  first 
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check  was  given  by  the  defendant  to  White  for  the  purpose 
of  enabling  the  latter  to  borrow  money  of  the  plaintiff.  That 
the  check  in  suit  was  given  on  the  surrender  of  the  original 
check,  upon  similar  conditions,  and  that  White  never  gave 
any  funds  to  the  defendant  to  meet  it. 

The  plaintiff  being  examined  as  a  witness  in  his  own  behalf, 
testified  that  he  paid  $12,000  in  money  to  White  for  the 
original  check.  The  defendant  being  examined  as  a  vdtness 
in  his  own  behalf,  testified  that  the  original  check  was  given 
under  the  circumstances  set  up  in  his  defense,  and  that  some 
time  after  its  date,  the  plaintiff  called  upon  him  one  day  at 
his  office,  when  the  following  conversation  took  place.  The 
plaintiff  said  ^Hhe  check  (this  first  check,)  has  not  been  paid.'' 
Said  I,  "You  know  the  arrangement.  That  you  are  not  to 
have  the  money  until  White  puts  funds  into  my  hands. 
Whenever  he  puts  it  into  my  hands  you  shall  have  it."  Said 
he,  "do  you  expect  it  soon  ?"  I  said  "  Mr.  White  said  it  was 
coming  soon,  and  whenever  it  comes,  you  will  get  it."  The 
plaintiff  being  recalled  and  examined  on  his  own  behalf,  tes- 
tiffed  that  prior  to  taking  the  original  check  from  Mr.  White, 
the  defendant,  as  he  told  the  plaintiff,  held  in  his  possession 
a  guaranty  for  the  payment  of  the  check.  Before  the  plain- 
tiff took  the  check  he  wanted  to  know  whether  the  check  was 
good ;  whether  the  defendant  had  a  valuable  consideration  for 
it.  The  latter  stated,  that  Mr.  White  was  his  client  with  a 
lawsuit  pending,  in  which  a  large  amount  of  money  had  to  be 
put  up  in  court.  He  had  collateral  security  with  which  he 
could  pay  by  twenty-four  hours'  notice,  and  he  would,  and 
he  (the  plaintiff,)  accepted  the  check  upon  those  remarks, 
from  the  defendant,  knowing,  as  he  said,  he  had  security  in  his 
posession.  The  plaintiff  held  the  original  check  and  notified 
the  defendant  by  letter,  and  gave  him  the  twenty  four  hours' 
notice  that  he  required  it  paid.  To  extend  the  time  to  enable 
Mr.  White  to  consummate  his  matters,  or  the  defendant  his 
lawyer,  the  second  check  was  given.  The  plaintiff  had  no 
conversation  with  him  about  the  second  check." 

The  plaintiff  had  a  verdict. 
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The  substance  of  the  newly  discovered  evidence  upon  which 
the  defendant  moved,  is  stated  in  the  opinion  of  the  court. 

George  JR.  Thompson^  for  the  plaintiff,  appellant. 

No  error,  so  far  as  this  appeal  is  concerned,  is  claimed  to 
have  occurred  upon  the  trial.  It  was  error  for  the  court  at 
special  term  to  grant  a  new  trial  on  the  case.  The  sole  ques- 
tion is  whether  the  court  below  was  right  in  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 

I.  No  newly  discovered  evidence  was  revealed  upon  the  motion 
sufficient  to  sustain  the  order.  In  respect  to  granting  new  trials 
on  the  ground  of  newly  discovered  testimony,  the  following 
principles  are  well  settled,  viz :  1.  The  testimony  must  have 
been  discovered  since  the  verdict.  2.  It  must  have  been  such 
as  could  not  have  been  attained  with  reasonable  diligence  in 
the  former  trial.  3.  It  must  be  material  to  the  issue.  4.  It 
must  go  to  the  merits  of  the  case  and  not  to  impeach  the 
character  of  a  former  witness.  5.  It  must  not  be  cumulative. 
{People /r.  Superior  Court j  10  Wend.  285.  Porter  v.  Tal- 
cott,  1  Gowen,  359.) 

II.  The  order  granting  the  new  trial  in  this  case  violates 
several  of  these  rules.  1.  The  evidence  could  have  been  ob- 
tained at  the  trial  by  the  defendant  with  reasonable  diligeuce. 
The  case  ought  to  be  free  from  laches.  (  Williams  v.  Bald- 
win,  18  John.  489.  HoUingstoorth  v.  Napier y  3  (7ai7ie«,  1JS2, 
Kendrick  v.  Delajteld,  2  id.  67.  People  v.  MarkSy  10  How. 
Pr.  261.  Leavy  v.  Boberts,  8  Abb.  Pr.  310.)  2.  The  evi- 
d^ce,  if  obtained,  is  not  material  to  the  issue,  and  would  not 
have  been  admitted  on  trial.  The  check  is  dated  October  25, 
1860,  and  is  payable  October  20, 1860.  The  statement  alleged 
to  have  been  made  by  the  plaintiff  to  Parsons,  was  not  made 
until  November,  and  merely  shows  that  the  plaintiff  knew  at 
that  time  how  Sears  came  to  give  the  check.  There  is  not  a 
particle  of  evidence  that  he  ^ew  any  thing  about  it  when 
he  parted  with  his  money  on  the  strength  of  the  check — 
what  he  discovered  afterwards  amounts  to  nothing.  3.  The 
proposed  evidence,  if  admitted,  would  tend  to  impeach  the 
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plaintiff.  Oakley  swears  he  never  knew  of  any  such  arrange* 
ment  as  that  testified  to  by  Sears.  The  proposed  evidence 
directly  contradicts  that  statement.  When  the  action  is  be- 
tween the  original  parties,  a  new  trial  will  not  be  granted  to 
admit  proof  of  admissions  of  a  plaintiff  as  newly  discovered 
evidence.  (Onyot  v.  ButtSj  4  Wend,  579.)  4.  As  to  what  is 
impeaching  evidence,  see  Broum  v.  Hoyt,  (3  John,  255 ;  Shum- 
way  V.  Fowler  J  (4  id.  425.)  Harrington  v.  BigeloWy  (2  Denio, 
109 ;)  Medkim  v.  Anderson^  (11  Barh,  215 ;)  Beach  v.  Too- 
ker^  (10  How.  Fr.  297.)  5.  The  proposed  evidence  estab- 
lishes no  new  fact,  (a.)  It  merely  goes  to  disprove,  if  evi- 
dence at  all,  what  has  already  been  sworn  to  by  Oakley.  A 
new  trial  will  not  be  granted  by  meabs  of  the  discovery  of 
such  evidence.  (Halsey  v.  Watson,  1  Oai.  24 ;  S.  O.  Col  & 
Oai.  Gas,  160.)  (6.)  The  evidence  discovered  is  cumnlative. 
If  newly  discovered  evidence  relates  to  any  fact  proved  or  con- 
troverted, whether  bearing  upon*  the  issue  directly  or  col- 
laterally it  is  cumulative.  (Leavy  v.  Roberts,  8  Abb.  Fr. 
310.    Brisbane  v.  Adams,  1  Sand,  195.) 

The  evidence  is  to  a  point  testified  to  by  Sears,  and  denied 
by  Oakley.  It  is  strictly  cumulative,  because  it  goes  to  show 
the  same  fact  exactly.  {See  Adams  v.  Bush,  23  How,  Fr,  262.) 

L,  S,  Ghatfield,  for  the  defendant,  respondent. 

I.  What  is  cumulative  evidence  is  not  very  well  settled, 
but  the  leading  distinction  is  that  it  must  not  be  of  the  same 
kind  to  establish  the  same  fact,  as  in  4  Wend,  579,  where 
the  new  evidence  is  direct,  and  the  former  was  circumstantial, 
to  prove  the  same  fact.  (Graham's  Fr,  630.)  Such  evi- 
dence is  not  of  the  same  kind  or  character.  One  is  direct,  the 
other  is  circumstantial.  {Seeley  v.  Chittenden,  4  How,  Fr, 
264.  10  Wend,  285.  Forter  v.  TalcoU,  1  Cowen,  381.  Sim- 
mons V.  Fay,  1  E,  D,  Smith,  107.    Sargent  v. ,  5  Cotaen, 

106.  10  Barb,  307.  Ghyot  v.  BuUs,  4  Wend,  579.  FlaU 
V.  Munroe,  34  Barb.  297.) 

II.  When  parties  are  the  only  witnesses,  if  evidence  other 
than  that  of  the  parties  can  be  obtained,  it  is  certainly  de- 


NEW  YORK— MAY,  1863.  77 

Oakley  «.  Sears. 

sirable  that  it  should  be  obtained,  and  this  remedy  shonld  be 
most  liberally  applied. 

III.  The  grayamen  of  these  motions  is  the  fiirtherance  of 
justice,  and  to  ascertain  the  real  truth.  It  is  purely  a  discre- 
tionaiy  motion,  governed  so  far  as  it  may  be  by  precedents, 
(Piatt  Y.  Munroe,  34  Barb.  297,)  and  it  is  submitted  that 
when  a  new  trial  is  granted,  the  order  granting  is  not  an  ap- 
pealable order.  (10  Barb,  303.) 

By  the  Coubt,  Bosworth,  Ch.  J.  The  plaintiff  and  the 
defendant  were  the  only  witnesses  as  to  the  interviews  between 
themselves,  and  what  was  then  said  between  them ;  or  as  to 
interviews  between  thdm  and  White  when  the  three  were 
together.  Their  testimony  is  in  direct  conflict  throughout. 
The  suit  is  upon  a  check  made  by  the  defendant.  The  judge 
charged  that  ^^if  Mr.  Sears  is  to  believed,  it  (the  check)  ¥»p 
delivered  to  White  to  be  used  in  a  certain  manner  and  for  a  cer- 
tain purpose.  It  was  delivered  with  the  understanding  that 
it  was  not  to  be  paid  by  Mr.  gears,  the  maker  of  it,  except  out 
of  the  funds  which  should  come  into  his  hands  belonging  to 
White.  If  you  believe  that  statement  of  Mr.  Sears,  the  de- 
fendant is  entitled  to  your  verdict.'* 

Assuming  that  instruction  to  be  correct,  as  perhaps  we 
must  for  the  purposes  of  appeal,  (Tappan  v.  Buttery  7  Sosw. 
487 ;  BmtenY.  The  (h-iental  Mut.  Ins,  Go.^  4  id.  255 ;)  but 
without  expressing  any  opinion  as  to  its  accuracy,  it  is  quite 
clear,  on  this  assumption,  that  the  newly  discovered  evidence 
is  material.  Evidence  of  the  plaintiff's  declarations,  that  he 
knew  when  he  received  the  check,  that  it  ^'  was  a  loaned  check 
without  any  consideration  being  paid  to  the  said  Sears  for  it,'' 
would  naturally  lead  the  jury  to  believe  Mr.  Sears'  statement 
as  to  the  origin  of  the  check  and  the  use  it  was  to  serve  ;  as 
his  testimony  was  in  no  way  impaired,  except  by  the  contra- 
diction by  the  plaintiff,  in  testifying  to  what  took  place  be- 
tween him  and  Mr.  Sears  before  the  original  check  was  accepted 
by  the  plaintiff.  The  defendant  explicitly  denied  that  he 
knew  or  conversed  with  the  plaintiff  before  he  received  the 
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original  check  But  for  the  testimony  given  by  the  plaintiff 
as  to  an  interview  between  himself  and  the  defendant,  before 
the  plaintiff  received  the  original  check,  to  the  effect  that  Sears 
told  him  "he  had  collateral  security  with  which  he  could  pay 
by  24  hour's  notice,  and  he  would ;"  the  defendant,  under  the 
charge  made,  for  aught  we  can  perceive,  should  have  had  a 
verdict  in  his  favor. 

Proof,  by  the  testimony  of  third  persons,  that  the  plaintiff 
knew  or  had  notice  when  he  took  the  original  check,  Jbhat  it 
was  made  without  consideration,  and  as  a  memorandum  cheeky 
and  not  to  be  paid  or  demanded  until  White  put  Sears  in 
funde  to  pay  with,  would  be  proof  of  facts  which,  with  Sears' 
testimony  as  to  the  origin  of  the  check,  if  unimpeached,  would 
entitle  him  to  a  verdict.  The  circumstance  that  proof  of  such 
facts  would  tend  to  discredit  the  plaintiff,  does  not  convert  the 
e^dence  into  mere  impeaching  evidence.  It  is  nevertheless  aa 
truly  direct  and  pertinent  evidence,  to  the  merits,  as  if  the 
plaintiff  had  not  testified  to  any  conversation  between  himself 
and  Sears  before  taking  the  original  check. 

Declarations  of  the  plaintiff;  that  he  knew  the  check  was  so 
made,  and  was  to  be  so  used,  is  competent  evidence  to  estab- 
lish the  same  fact,  and  is  none  the  less  evidence  in  chief,  be- 
cause it  may  also  tend  to  impeach. 

It  is  not  cumulative,  -merely.  The  defendant  did  not  offer 
any  evidence,  nor  testify  himself,  either  as  to  any  declaratiouB 
of  the  plaintiff  to  Parsons  on  the  subject,  nor  as  to  any  notice 
to,  or  knowledge  of,  the  plaintiff  at  the  time  he  took  the  orig- 
inal check,  as  to  its  origin  and  the  use  to  be  made  of  it,  except 
in  so  far  as  the  alleged  conversation  prior  to  giving  the  second 
check  would  tend  to  show  he  had  such  knowledge.  The  plain- 
tiff denies  that  any  such  conversation  took  place. 

The  newly  discovered  evidence  is  direct  and  independent 
tefttimony,  tending  to  show  notice  to  the  plaintiff,  of  facts 
which,  if  communicated  and  existing,  might  prevent  his  recov- 
ery. It  is  not  to  a  point  upon  which  any  testimony  was 
directly  given  or  offered  by  the  defendant,  at  the  trial.  If  his 
testimony  has  any  claims  to  fairness,  it  is  to  a  matter  which 
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he  had  no  right  to  expect  would  be  material.  For  if  the  check 
was  made  as  he  swears  it  was,  and  was  transferred  as  collat- 
eral to  a  precedent  debt,  there  could  be  no  recovery. 

And  if  it  be  true,  as  the  plaintiff  swears,  that  he  paid 
$12,000  cash  for  the  check,  he  will  of  course  recover  if  he  took 
it  in  good  faith,  and  without  notice  that  it  was  firaudulently 
diverted  from  the  purpose  for  which  it  was  made.  But  if  he 
had  the  notice  which  Parsons'  affidavit  tends  to  show  he  had, 
he  may  not  be  able  to  recover. 

What  Mr.  Parsons'  testimony  may  be,  we  can  only  infer 
from  his  affidvavit.  We  understood  it  to  import  the  making 
of  a  declaration,  to  him,  by  the  plaintiff,  that  he  knew  when 
he  took  the  original  check,  what  he  represents  the  plaintiff  to 
have  stated  that  he  knew. 

Simmons  v.  Fatfy  (1  E.  B.  Smithy  107,)  and  the  cases  there 
cited,  show  that  the  newly  discovered  evidence  can  not  be 
regarded  as  merely  cumulative  or  impeaching  testimony. 

The  order  should  be  affirmed. 


Justus  S.  Bedfield,  plaintiff  and  respondent,  vs.  William 
J.  Widdleton,  defendant  and  appellant. 

L  A  party,  who,  under  an  agreement  between  himself  and  the  plaintiff  to  pnb- 
fish  books  jointly,  whereby  the  latter  was  to  contribute  contracts  with  authors 
and  receive  at  first  a  salary  and  afterwards  become  a  partner  in  the  business^ 
obtains  from  the  plaintiff  the  stereotype  plates  of  certain  books,  the  right  of 
publishing  which  belonged  to  the  latter ;  and  attempts  to  publish  books  there- 
from, but  refuses  to  perform  the  rest  of  such  agreement,  may  be  compelled  to 
defiyer  up  such  books  and  plates  and  account  for  any  profits  therefrom  to  the 
plaintiff. 

2.  The  former  decision  in  this  case,  (SidfUid  ▼.  MidditUm,  7  Bomo.  649,)  disUn- 
guished  and  ezpUuned. 

(Before  Boswobth,  Ch.  J.  and  Moncbibf  and  White,  JJ.) 
Heard  May  16, 1868 ;  decided  June  27, 1868. 

This  was  an  appeal  from  an  order  oyerruling  a  demurrer  to 
an  amended  complaint.    A  former  decisipn  upon  the  original 
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complaint  is  reported  in  7  Bosworth^  649^  6ub  nomine  Bedfield 
V.  MidtUeton.  The  plaintiff  subsequently  served  an  amended 
complaint,  the  allegations  of  which  are  sufficiently  stated  in 
the  opinions. 

The  cause  was  heard  upon  the  demurrer  before  Mr.  Justice 
White,  at  a  special  term,  in  December,  1862,  who  sustained 
the  complaint,  delivering  the  following  opinion : 

White,  J.  The  defendant  demurs  to  the  amended  com- 
plaint in  this  action  on  the  ground  that  it  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action. 

All  the  statements  of  the  complaint  are  to  be  taken  as  true, 
and  they  are  in  substance  these :  The  plaintiff  had  formerly 
carried  on  the  business  of  publishing,  and  had  mortgaged  his 
stock  and  material  in  that  business  to  Bangs  Bro.  &  Co.,  who 
tpok  possession  of  it  under  the  mortgage  and  placed  it  in 
the  hands  of  a  trustee  for  sale.  During  this  condition  of 
things,  the  defendant  and  plaintiff  made  an  oral  agreement  in 
January,  1860,  by  the  terms  of  which,  the  defendant  was  to 
carry  on  the  business  of  publishing  as  successor  of  the  plain- 
tiff, so  soon  as  he  (defendant)  could  purchase  said  stock  and 
material ;  the  plaintiff  was  to  contribute  to  the  business  his 
contracts  with  authors,  his  influence  with  them  and  others,  his 
experience  and  knowledge  as  a  publisher,  and  the  good  will 
generally  of  the  business  formerly  carried  on  by  him ;  he  was 
also  to  give  his  time  and  personal  attendance  to  the  business ; 
and  for  this  he  was  to  receive  a  salary,  the  amount  of  which 
was  to  be  determined  at  a  future  time,  and  on  January  1st, 
1864,  he,  or  his  appointee,  was  to  receive  from  the  defendant, 
and  become  absolute  owner  of  one  half  of  the  then  business, 
with  its  accumulated  stock  and  assets  of  every  kind,  subject 
however  to  one  half  of  the  then  liabilities  of  the  concern. 
From  January  to  June,  1860,  the  plaintiff  received  from  Eng- 
land from  R.  0.  Trench,  advance  sheets  of  two  of  his.  Trench's, 
works  for  the  purpose  of  having  an  American  edition  of  each 
issued  simultaneously  with  the  British  publication,  and  under 
an  agreement  with  the  plaintiff  and  Trench,  that  the  plaintiff 
should  stereotype  and  publish  the  work,  and  that  Trench 
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shoold  receive  ten  per  cent  of  the  retail  price  of  the  bookB, 
and  the  plaintiff  have  all  the  remainder,  with  the  stereotype 
plate«.  The  plaintiff  ordered  the  stereotype  plates  to  be  made 
in  his,  the  plaintiff's  name,  and  upon  his  own  credit. 

A1x)at  the  time  when  the  stereotype  plates  were  completed, 
the  defendant  effected  the  purchase  of  the  old  stock  and  mate- 
rial formerly  belonging  to  the  plaintiff,  and  entered  upon  the 
publishing  business  as  successor  of  the  plaintiff;  and  the 
plaintiff  thereupon,  in  pursuance  of,  and  relying  upon  the 
good  faith  of  the  defendant,  and  the  agreement  between  them, 
permitted  the  defendant  to  take  a  bill  of  sale  of  the  stereotype 
plates  from  the  founder,  and  to  give  his  note  to  the  founder 
for  their  cost,  being  $445. 

The  defendant  immediately  caused  an  edition  of  each  work 
to  be  printed,  and  advertised  them  for  publication  by  himself, 
as  successor  of  the  plaintifil  The  plaintiff  then  requested  the 
defendant  to  have  the  oral  agreement  between  them  reduced 
to  writing,  but  he  refused  to  do  so,  and  repudiated  the  agree- 
ment in  all  its  pluis,  stating  that  he  would  not  fulfill  any 
stipulation  of  it,  except  that  relating  to  the  payment  of  a 
salary  to  the  plaintiff,  and  denied  that  the  plaintiff  or  Trench 
had  any  right,  title,  or  interest  in  or  to  said  plates,  or  editions 
or  the  profits  thereof.  The  share  of  the  business  and  its 
assets  which  the  plaintiff  was  to  have  in  January,  1864,  was, 
to  him,  the  most  valuable  of  the  consideration  of  said  agree- 
ment. The  plaintiff  could,  and  would  have  paid  for  the 
stereotype  plates  when  they  were  completed,  if  it.  had  not  been 
for  his  confidence  in  the  defendant's  good  faith,  and  his  reliance 
upon  the  agreement  between  them. 

The  plaintiff,  upon  this  repudiation  by  the  defendant  of 
their  contract,  obtained  possession  of  the  defendant's  note 
given  by  him  for  the  plates,  and  tendered  it  to  the  defendant, 
and  also  offered  to  reimburse  him  all  the  expenses  he  had 
incurred  about  said  stereotype  plates  and  the  printing  of  said 
works,  and  offered  to  indemnify  him  fully  against  any  liabili- 
ties he  had  incurred  in  the  business ;  and  he  demanded  from 

Bob.— I.  6 
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the  defendant  the  advance  sheets  and  plates  and  the  printed 
books.    With  this  demand  the  defendant  revised  to  comply. 

The  plaintiff  now  brings  this  suit,  and  asks  judgment  that 
the  defendant  be  required  to  deliver  the  plates  and  books  to 
him,  upon  his  reimbursing  the  defendant  all  his  expenses,  and 
fully  indemnifying  him  against  all  liabilities  upon  account  of 
said  plates  or  works.  He  asks  also  for  an  account  of  any  sales 
made  of  the  books,  and  that  the  proceeds  be  paid  over  to  him 
by  the  defendant ;  he  also  alleges  that  the  defendant  has  little 
or  no  property,  and  is  pecuniarily  ii-responsible,  and  that  the 
works  referred  to  are  valuable  and  will  find  a  ready  and  profit- 
able sale ;  and  he  further  avers  that  he  has  tendered  perform- 
ance, and  is  ready,  fully,  to  perform  the  contract  upon  his  part, 

I  think  these  facts  constitute  a  suj£cient  cause  of  action. 
They  allege,  in  effect,  that  the  defendant,  an  insolvent,  under 
the  pretext  of  forming  a  regular,  pemxanent  business  connec- 
tion with  the  plaintiff,  of  considerable  value  to  the  plaintifl^ 
obtained  firom  him,  as  part  of  his  contribution  to  the  proposed 
joint  undertaking,  the  privilege  of  advance  sheets  and  means 
of  publishing  two  works  of  much  profit  Jbo  the  publisher,  and 
having  obtained  them,  he  published  the  works  and  refused  to 
form  the  connection,  or  quasi  partnership,  upon  the  promise 
of  forming  which,  he  obtained  from  the  plaintiff  the  property 
and  interests  in  question.  This  is  so  fraudulent  upon  its  face, 
that  so  long  as  the  property  wrongfully  acquired  existed,  and 
was  in  its  nature  capable  of  recaption  and  delivery,  I  can  see 
no  i:eason  why  it  could  not  be  forthwith  retaken  by  the  plain- 
tiff in  an  action  of  replevin. 

But  as  the  property  or  rights  acquired  by  the  defendant  in 
this  case  have  undergone  a  change  in  their  conditions,  or  been 
incorporated  with  other  rights  or  interests  since  the  plaintiff 
parted  with  their  control,  the  present  application  to  the 
equitable  powers  of  the  court  is  the  proper  form  of  proceed- 
ing, and  the  plaintiff  should  have  aU  the  relief  which  the 
power  of  the  court  can  give. 

The  fact  that  the  contract  was  not  in  writing,  and  therefore 
void,  as  being  within  the  statute  of  frauds,  does  not  apply 
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here ;  because  the  action  is  not  broughj^  to  enforce  the  per- 
formance of  any  contract,  but  simply  upon  the  averment  that 
the  defendant,  under  a  false  promise,  or  pretense,  that  he 
iirould'make  a  certain  contract  with  the  plaintiff,  obtained  the 
plaintiff's  property,  and  now,  while  refusing  to,  and  declaring 
that  he  will  not  fulfill  that  false  promise, •fraudulently  retains 
and  uses  the  property  and  interests  which  he  had  acquired  by 
means  of  making  it,  and  refuses  to  return  it,  or  to  account 
respecting  it,  although  requested  to  do  so  by  the  plaintiff. 

The  suggestion  that  the  plaintiff  should  not  sue  the  defend- 
ant until  Januaiy,  1864,  but  should  continue  to  serve  him  in 
the  meanwhile,  and  allow  him  to  enjoy  the  interest  which  the 
plaintiff  had  contributed  to  the  business,  and  take  the  risk  of 
a  recovery  against  him  at  that' time  for  his  breach  of  contract, 
is  neither  sound  nor  reasonable.  The  plaintiff  could  be  no 
more  bound  to  go  on  and  give  his  time  and  services  and  means 
to  the  defendant  for  four  years,  when  the  defendant  notified 
him  beforehand,  that  he,  defendant,  would  only  pay  him  half 
price,  or  no  price  at  all,  for  such  time  and  services,  and  means, 
than  a  merchant  would  be  bound  to  continue  to  deliver  mer- 
chandise upon  a  contract  running  for  four  years,  to  an  insol-* 
vent  man,  who,  upon  receipt  of  the  first  parcel,  should  refuse 
to  pay  for  it,  and  should  declare  that  he  never  would  pay  any 
thing,  or,  at  best,  but  a  very  small  fraction  of  the  value  of  the 
contract  price  of  whatever  the  merchant  might  thereafter 
deliver  to  him.  Such  a  frank,  freebooting  purchase,  would 
receive  but  slight  comfort  or  encouragement  from  any  court 
of  justice,  whose  process  the  despoiled  merchant  might  demand 
for  the  recovery,  in  specie,  of  the  first  parcel  which  his 
unprofitable  customer  had  succeeded  in  fraudulently  extract- 
ing fi-om  him. 

I  take  this  view  of  the  case  only  upon  the  assumption  which 
a  demurrer  always  requires,  that  all  the  material  allegations 
of  the  pleading  demurred  to  are  true. 

Upon  an  answer  taking  issue  upon  those  allegations,  the 
case  may  prove  to  be  a  very  different  one.  • 

But  as  it  stands  upon  the  demurrer,  I  must  order  judgment 
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for  the  plaintiff,  with  costs ;  but  with  liberty  to  the  defendant 
to  answer  in  ten  days  after  notice  of  the  order  to  be  entered 
npon  this  decision,  upon  the  payment  of  the  costs  of  the  de- 
murrer to  be  taxed. 

From  the  order  entered  on  this  decision  the  defendant  now 
appealed. 

F.  N.  Bangsy  for  the  defendant,  appellant. 

B.  Wynkoop,  for  the  plaintiff,  respondent. 

I.  The  oral  agreement  was  void  under  the  statute  of  frauds, 
because  not  to  be  performed  within  one  year  from  the  making 
thereof  Being  void,  (unless  reduced  to  writing,  which  the 
defendant  refused,)  there  would  be  no  force  in  the  suggestion 
that  the  plaintiff  should  have  waited  till  January  1,  1864 
He  could  not  then  enforce  specific  performance ;  nor  recover 
damages  for  breach  of  contract. 

II.  This  is,  in  fact,  an  action  to  recover  property,  (or  its 
proceeds,)  which  has  been  obtained  by  the  defendant  from  the 
plaintiff,  by  false  pretences,  without  consideration,  and  by  a 
promise  which  the  defendant  now  repudiates,  and  which  can 
not  be  enforced. 

III.  The  advance  sheets  were  valuable  only  because  of  their 
exclusiveness.  That  value  .passed  to  the  stereotype  plates, 
and  thence  to  the  books  printed  therefrom.  The  defendant 
.possessed  himself  of  that  value  by  fraud.  By  means  of 
his  promise,  to  enter  into  business  with  the  plaintiff,  he  in- 
duced the  plaintiff  to  allow  him  possession  of  the  plates. 
Having  obtained  possession  he  repudiated  his  promise. 

lY.  The  plaintiff  has  been  ever  willing,  ready  and  able  to 
perform  his  part  of  such  oral  agreement. 

Y.  The  plaintiff's  demand  of  possession  was  sufficipnt. 

By  thb  Court,  Bosworth,  Ch.  J.  According  to  the  alle- 
gations in  the  complaint,  all  of  which  the  defendant  by 
demurring,  admits  to  be  true,  the  plaintiff  and  defendant 
agreed  orally,  in  January,  1860,  that  the  defendant  should 
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enter  upon  a  designated  bosineBS  as  soon  as  he  could  effect  a 
specified  purchase ;  that  the  plaintiff  was  to  make  certain 
contributions  to  such  business,  and  give  to  it  his  time  and 
personal  attendance ;  the  defendant  was  to  pay  him  a  salary, 
the  amount  of  which  was  to  be  fixed  subsequently,  to  com- 
mence at  the  time  of  such  purchase,  and  on  the  first  of  Jan- 
uary, 1864,  the  plaintiff  was  to  have  one  half  of  the  business 
in  its  then  condition,  subject  to  one  half  of  its  then  liabilities. 
That  in  January  and  June,  1860,  the  plaintiff  received  firom 
B.  C.  Trench,  the  advance  sheets  of  two  works  to  be  stereo- 
typed and  published,  said  Trench  to  have  ten  per  cent  of  the 
retail  price  of  the  books,  and  the  remainder  of  the  profits  and 
the  plates  were  to  belong  to  the  plaintiff.  The  plaintiff  ordered 
the  stereotype  plates  made,  and  relying  upon  his  agreement 
with  and  the  good  faith  of  the  defendant,  allowed  a  bill^f 
sale  of  the  plates  to  be  made  to  the  defendant,  for  the  price 
of  $450,  for  which  the  defendant  gave  his  note. 

That  the  defendant  effected  the  purchase  first  mentioned, 
about  this  time ;  and  although  the  plaintiff  demanded  it,  the 
defendant  refused,  and  still  refuses,  to  reduce  the  oral  agree- 
ment to  a  written  one,  and  t^leges  his  right  and  intention  to 
carry  on  the  business  for  bis  own  exclusive  profit — that  he 
has  not  only  refused  to  sign  a  written  agreement  like  the  oral 
one,  but  "  declared  that  he  would  not  be  bound  by  such  agree- 
ment ;  that  he  would  not  form  such  a  business  connection  with 
the  plaintiff." 

That  the  plaintiff  has  at  all  times  been  ready  and  willing, 
and  has  offei^d  to  perform  his  part  of  said  agreement,  and  to 
have  the  same  reduced  to  writing  and  signed  by  the  parties. 

That  the  defendant  caused  an  edition  of  said  woriks  to  be 
printed  in  his  own  name,  and  has  advertised  them  for  publica^ 
tion  by  Jiimself  as  successor  to  J.  S.  Bedfield,  and  denies  that 
the  plaintiff  or  Trench  has  any  right,  title  or  interest  in  said 
plates,  editions  or  the  profits  arising  therefrouL 

That  the  plaintiff  has  offered  to  surrender  to  the  defendant 
the  note  he  gave  for  the  plates,  and  to  indemnify  him  against 
losB  or  any  expense  in  the  premises,  and  has  demanded  of  him 
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the  plates,  and  the  sheets  and  books  manufactured  therefrom^ 
which  the  defendant  refuses  to  surrender ;  that  said  works  ara 
valuable  and  saleable ;  that  the  defendant  is  a  man  of  little  or  no 
property,  and  a  judgment  in  damages  against  him  would  not 
be  of  any  value,  as  the  plaintiff  believes. 

It  prays  that  the  defendant  be  adjudged  to  surrender  to  the 
plaintiff  ^^  said  plates,  sheets  and  books,  and  to  account  for 
and  pay  to  the  plaintiff  the  proceeds  of  sales  thereof,  if  any 
such  shall  have  been  made,  upon  such  terms  as  the  court  may 
adjudge,"  and  also  for  an  injunction  and  receiver,  pendente 
lite, 

I  think  the  complaint  is  rather  inartificial.  But  it  alleges, 
in  substance,  that  the  defendant  is  possessed  of  certain  pro- 
perty of  the  plaintiff,  which  came  to  his  possession  as  part  of  the 
pli\jntiff 's  contribution  to  a  business  which  he  agreed  to  prose- 
cute for  the  common  benefit  of  the  two,  but  which  business 
he  now  refuses  to  prosecute  in  connection  with  the  plaintiff^  or 
otherwise  than  for  his  own  sole  and  exclu^ve  benefit. 

The  whole  consideration  for  the  transfer  has  failed,  and  that 
too,  by  the  wrongful  conduct  of  the  defendant,  and  without 
fault  on  the  part  of  the  plaintiff.  An  action  in  damages 
would,  presumptively,  be  of  no  value ;  and  the  plaintiff's 
damages  are  not  susceptible  of  computation,  and  the  property 
should  be  restored  to  him,  on  such  terms  as  may  be  just. 

The  complaint  is  now  quite  different  from  the  one  before  us, 
in  this  case,  on  the  appeal,  reported  in  7  Bosw.  649,  as  lied- 
field  V.  Middleton. 

That  did  not  allege  that  the  plaintiff  had  offered  to  perform 
the  oral  contract  on  his  part.  {Id,  652.)  That  did  not 
allege  that  the  defendant  declared  *^he  would  not  form  such  a 
business  connection  with  the  plaintiff,"  as  he  had  agreed  to  do. 
{Id,  654.) 

The  present  complaint  shows  the  extent  of  Trench's  interest, 
and  also  of  the  plaintiff's  interest,  under  the  contract  between 
them,  in  the  advance  sheets  and  sales  of  copies  of  the  works. 

The  piiesent  complaint  shows,  though  not  as  clearly  as  more 
formal  averments  would  express  it,  that  the  plaintiff  ha& 
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offered  to  perform  in  all  things  on  his  part,  and  that  the 
defendant  refufies  to  have  the  business  connection  with  the 
plaintiff  agreed  upon.  The  agreement  would  be  void  by  the 
statute  of  finauds,  and  the  defendant  has  given  formal  notice 
that  he  will  not  be  bound  by  it,  or  act  under  it,  or  permit  any 
thing  he  may  do,  to  be  deemed  done  under  or  in  part  execu- 
tion of  it. 

I  think  the  complaint  sufficiently  states  a  cause  of  action, 
and  that  the  order  appealed  from  should  be  affirmed. 

Order  affirmed. 


Jakes  F.  Towle  et  al.  plaintiffs  and  appellants,  vs.  David 
Jones,  defendant  and  respondent. 

1«  Where  the  snmmozui  and  demand  of  relief  in  the  oomplahit  is  for  a  remedy 
at  law  only,  to  wit,  the  recovery  of  money,  it  renders  equitable  relief  so  fax 
inccosistent  "  with  the  case  made  by  the  complaint "  and  excluded  "  from  the 
isnie,"  within  the  meaning  of  the  275th  section  of  the  Code,  that  the  plaintiff 
is  not  entiUed  to  it  if  he  Ailed  on  the  trial  to  establish  a  right  to  such  legal 
relief. 

2.  Bo  Md  where  the  plaintifib,  being  vendors  of  real  property,  sued  the  purchaser 
for  breach  of  his  contract  to  take  the  title,  not  claiming  to  reicover  the  amount 
of  the  purchase  money,  but  merely  damages  by  reason  of  his  alleged  fUlure 
to  perfonn,  and  upon  the  trial  before  a  Justice  of  the  court  alone,  a  Jury  being 
waived,  the  plaintiffii  failed  to  make  out  a  right  tp  recover  such  damages. 

8.  And  (tirther  hdd  that  in  such  case  the  court  could  not  give  Judgment  for 
Bpedflc  performance  in  favor  of  such  plainti£Bi,  although  upon  the  evidence 
they  might  have  maintained  an  action  for  such  relief.  (Robsrtsov,  J.  dissented.) 
(Before  Boswobth,  Gh.  J.  and  Robebtson  and  Barbour,  JJ.) 
Heard  December  10, 1862  ,*  decided  June  27, 1868. 

Tms.was  an  appeal  from  a  judgment  entered  in  favor  of  the 
defendant,  on  a  trial  on  the  10th  to  the  17th  of  January, 
1862,  before  Mr.  Justice  Monell,  a  jury  having  been  waived 
by  consent  of  the  parties. 

The  action  was  brought  by  James  F.  Towle  and  Charles 
F.  Bover,  to  recover  damages  from  the  defendant,  for  the 
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non-performance  of  a  contract  for  the  purchase  of  the  unex- 
pired term  in  certain  leasehold  premises  in  the  city  of  New 
York.  The  contract  was  bipartite,  one  part  being  signed  hj 
the  plaintiffs  and  the  other  by  the  defendant.  The  part  signed 
by  the  defendant,  which  was  substantially  the  same  as  that 
signed  by  the  plaintiff,  was  as  follows : 

"  New  York,  September  15th,  1860. 
This  is  to  certify,  that  I,  David  Jones,  have  this  day  pur- 
chased of  Towle  and  Rover  the  lease  and  improvemwits  on  lot 
No.  202  Sixth  street,  known  and  occupied  by  them  as  a  stable 
and  carriage  repository,  free  and  clear  of  all  incumbranceSj 
for  seventy-five  hundred  dollars,  twenty-five  dollars  of  which, 
the  receipt  I  hereby  acknowledge.  David  Jones." 

The  plaintiffs  averred  and  proved,  that  on  the  26th  day  of 
Mar6h,  1861,  they  tendered  to  the  defendant  an  assignment  of 
the  lease  of  the  premises,  which  he  declined  to  accept.  The 
contents  of  the  summons  and  nature  of  the  demand  for  relief 
in  the  complaint,  is  stated  in  the  opinion  of  the  chief  justice. 

The  defendant  in  his  answer  insisted  as  a  defense,  that  the 
plaintiffs  had  not  a  good  and  valid  title  to  the  premises  ;  and 
that  the  same  were  not  free  and  clear  of  incumbrance,  but  were 
incumbered  by  judgments  and  assessments.  The  justice  before 
whom  the  cause  was  tried  found,  among  other  things,  that  the 
plaintiffs'  title  was  subject  to  incumbrances,  which  by  their 
contract  they  were  bound  to  remove,  and,  that  not  having  done 
BO  after  notice,  the  defendant  had  a  right  to  rescind  the  con- 
tract, and  had  rescinded  it ;  and  he  ordered  judgment  for  the 
defendant  for  his  costs.  He  refused  to  find,  as  requested  by 
the  plaintiffs'  counsel,  that  the  defendant  had  a  right  to  retain 
out  of  the  purchase  money  sufficient  to  pay  off  the  incum- 
brances. The  plaintiff  excepted  to  his  decision,  and  appealed 
from  the  judgment  entered  thereon. 

.  O.  H,  Tracy  J  for  the  plaintiffs,  appellants. 

I.  The  special  term  erred  in  respect  to  there  being  incum- 
brances. 
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II.  The  Beveral  liens  on  the  premises,  for  the  payment  of 
sums  of  money,  being  much  less  than  the  consideration  money 
of  the  sale,  were  no  valid  objection  to  the  assignment  of  the 
lease ;  the  vendee  being  entitled  to  accept  the  property,  and 
then  to  withhold  or  apply  from  the  purchase  money  the  neces- 
sary sums  to  pay  off  such  liens.  (Dart  an  VendorSy  281-283, 
381.  Fagen  v.  Davison^  2  Duer,  153.  Holmes  v.  HolmeSy 
5  Seld,  525.) 

III.  The  defendant  having  never  applied  for  a  conveyance, 
he  has  never  put  the  plaintiffs  in  default.  He  can  not  now 
object  that  there  was  any  defect  in  the  title,  which  has  not 
been  supplied  since  the  commencement  of  the  suit.  (3  Stark. 
Ev.  1610,  ''Vendor  and  Vendee."  Todd  v.  HoggaH,  1  Moo. 
d  Mai.  128#    SThompson  v.  MUeSy  1  Epina88e*8  CaseSy  184) 

lY.  There  -was  no  valid  or  effectual  rescission  of  the  con- 
tract by  the  defendant. 

Y.  The  plaintiffs  have  a  clear  and  meritorious  cause  of 
action. 

1.  The  bargain  was  made  in  the  simplest  form. 

2.  The  arrangment  about  possession  and  occupation  was  in 
conformity  with  the  contract,  and  suited  to  the  mutual  con- 
venience of  the  parties  The  defendant  thus  had  the  use  of 
the  premises  for  several  months. 

3.  The  plaintiffs  sacrificed  their  business  to  prepare  to  give 
up  full  possession ;  and  when  the  market  value  of  the  lease 
fell  off,  the  defendant  sought  to  escape  from  the  bargain  upon 
the  pretense  of  a  trifling  incumbrance,  which  he  could  at  once 
discharge  out  of  the  purchase  money. 

P.  G.  Clarke,  for  the  defendant,  respondent. 

I.  Assuming  that  the  contract  of  sale  was  valid  and  bind- 
ing upon  the  respective  parties,  as  no  time  was  fixed  for  its 
performance,  each  party  was  bound  to  perform  within  a  rea- 
sonable time.  {Atwood  v.  Cobby  16  Pick.  227.  Chitty  on 
Cent.  625,  and  cases  cited.) 

II.  The  plaintiffs  did  not  perform,  or  offer  to  perform  within 
a  reasonable  time,  and  the  defendant  was  justified  in  refusing 
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the  asBignment^  and  the  plaintiffB  are  not  entitled  to  recoyer. 
What  is  a  reasonable  time^  is  a  question  of  fact.  .  (Story  on 
Cont  405,  §  665,  Ist  ed,) 

III.  At  the  time  of  making  the  contract,  and  at  the  time 
the  defendant  gave  notice  that  he  should  decline  completing 
the  purchase,  there  were  incumbrances. 

IV.  By  the  terms  of  the  contract  the  plaintiflFs  were  to  trans- 
fer the  term  free  and  clear  of  all  incumbrances. 

V.  To  entitle  the  plaintiffs  to  recover,  they  were  bound  to 
prove :  That  they  could,  within  a  reasonable  time  after  the 
making  of  the  contract,  transfer  a  good  title  to  the  premises. 
That  they  offered  to  do  so ;  and  that  at  the  time  of  the  offer 
the  premises  were  free  and  clear  of  all  incumbrances.  They 
failed  in  every  particular,  and  the  judgment  ki  favor  of  the 
defendant  should  be  aflfirmed.  (Morange  v.  Morris j  34  Barb, 
Rep.  311.) 

BoswoRTH,  Ch.  J.  Unless  in  an  action  for  the  recovery  of 
money  only,  brought  upon  a  contract  to  purchase  and  take  a 
conveyance  of  real  estate,  and  brought  to  recover  damages 
specially  stated  in  the  complaint,  but  not  to  recover  any  part 
of  the  purchase  money,  a  plaintiff  may  have  a  judgment  for 
specific  performance,  although  he  fails  to  establish  a  right  to 
recover  any  part  of  the  moneys  for  which  judgment  is  prayed, 
the  judgment  appealed  from  in  this  case  must  be  affirmed. 

The.  Code  provides  that  certain  actions  shall  be  tried  by 
a  jury,  and  that  all  other  actions  are  triable  by  the  court. 
(§§  253,  254)  Those  now  required  to  be  tried  by  a  jury, 
were  formerly  known  as  actions  at  law  j  and  those  triable  by 
the  court,  as  equity  suits. 

Section  253  declares  that  an  issue  of  fact  in  an  action  for 
the  recovery  of  money  only,  *  *  must  be  tried  by  a  jury, 
&c.  What  is  the  test  by  which  it  is  to  be  determined,  whether 
an  action  is  for  the  recovery  of  money  only  ? 

When  the  action  arises  on  contract,  and  is  for  the  recovery 
of  money  only,  the  summons  must  state  that  the  plaintifi"  will 
take  judgment  for  a  sum  specified  therein.     The  summons  in 
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this  ease  states  that  judgment  will  be  taken  for  a  sum  named 
therein.  The  complaint  states  a  contract  between  the  parties, 
by  which  the  plaintiffs  were  to  sell  and  the  defendant  to  pur- 
chase an  unincumbered  leasehold  property  for  the  stun  of 
$7600 ;  payment  of  $25  of  the  purchase  money  ;  that  defend^ 
ant  took  possession ;  a  tender  of  an  assignment  of  the  lease,  and 
the  defendant's  refusal  to  accept  or  to  perform  the  agreement  on 
hijs  part ;  a  sale  of  other  property  by  the  plaintiffs,  in  conse- 
quence of  the  making  of  this  dontract,  at  a  loss  of  $300 ;  and 
of  stUl  other  property  at  a  loss  of  $600 ;  a  loss  of  the  use  of 
other  property  to  the  amount  of  $200,  and  generally  that  the 
plaintiffs  ^'sustained  damages  in  consequence  of  the  said 
defendant  refusing  to  perform  his  said  contract,  to  the  sum  of 
$6000  over  and  above  the  use  and  occupation  of  the  building,'' 
alleged  to  be  worth  $160.  Wherefore  the  plaintiffs  "  demand 
judgment  against  the  defendant  for  the  sum  of  $6160  dam- 
ages, besides  the  costs  and  disbursements  of  the  action.'' 

The  Code  (section  142)  requires  that  a  complaint  contain 
"  A  demand  of  the  relief  to  which  the  plaintiff  supposes  him-> 
self  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated." 

The  summons  shows  the  action  to  be  one  on  contract,  and 
for  the  recovery  of  money  only.  The  complaint  states  a  cause 
of  action  arising  on  contract,  and  demaiids  no  relief  except 
the  recovery  of  money.  The  sum  demanded  is  only  $5160 ; 
while  the  amount  of  purchase  money  remaining  unpaid  is 
$7475;  of  the  $5160  claimed,  $160  is  for  the  use  by  the 
defendant,  of  the  leasehold  premises. 

If,  therefore,  the  plaintifb  could  recover  for  such  causes  of 
damages  as  they  specify,  a  recovery  for  them  only  would  leave 
them  without  a  verdict  for  any  part  of  the  purchase  money, 
and  payment  by  the  defendant  of  the  sum  recovered  would 
not  confer  on  him  any  right  to  an  assignment  of  the  lease ; 
for  the  reason  that  it  would  not  include  any  part  of  the  pur- 
chase money.  And  it  was  evidently  the  view  and  intent  of 
the  pleader  who  drew  the  complaint^  that  the  recovery  of  dam- 
ages, of  the  nature  and  on  the  grounds  therein  stated,  would 
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leave  the  plaintiffs  the  owners  of  the  lease,  and  freed  from 
obligation  to  transfer  it  to  the  defendant. 

This  view  and  intent  are  manifest  from  the  facts  that  there  is 
no  prayer  for  judgment  for  the  unpaid  purchase  money.  Judg- 
ment is  prayed  for  $5150,  and  the  claims  composing  that  sum 
do  not  include  any  part  of  the  purchase  money ;  the  part  of 
it  unpaid  being  $7450 ;  or  $2300  more  than  the  amount  sought 
to  be  recovered.  The  allegations  of  the  complaint,  therefore, 
not  only  do  not  attempt  to  make  a  case  for  the  recovery  of 
the  purchase  money,  but  it  could  not  be  recovered  even  if  the 
allegations  of  the  complaint  made  a  case  for  it,  without  amend- 
ing the  summons  and  prayer  for  relief  in  respect  to  the  sum 
demanded.  These  plaintiffs  no  more  seek,  on  the  case  madey 
a  recovery  of  purchase  money  than  would  a  vendor  of  per- 
sonal property  deliverable  at  a  future  day,  who  should  sue, 
alleging  as  a  breach  of  the  purchaser's  contract,  his  refusal 
to  take  and  pay,  and  claim  as  damages  the  difference  between 
the  contract  price  and  the  market  value,  on  the  day  the  con- 
tract should  have  been  performed. 

The  action  was  noticed  for  trial  as  a  jury  cause,  and  was 
tried  by  the  court  only  because  a  jury  trial  was  waived.  Had 
it  been  tried  by  a  jury,  the  verdict,  if  for  the  plaintiffs,  would 
have  been  for  money  only,  and  for  such  sum  as  upon  the  evi- 
dence and  under  the  law  as  charged  by  the  court,  the  jury 
thought  the  damages  amounted  to.  The  jury  have  in  such  a 
case  an  absolute  right  to  render  a  general  verdict,  though  they 
may  be  refluired  "  to  find  upon  particular  questions  of  fact  to  be 
stated  in  writing"  (Cbde,  §  261.)  The  clerk  must  enter 
judgment  in  conformity  with  the  verdict,  (section  264,)  unless 
the  case  be  reserved  for  argument  or  further  consideration. 

The  only  relief  the  defendant  can  have,  if  the  verdict  be 
against  him,  is  a  new  trial,  if  there  were  errors  in  the  trial ; 
if  he  has  no  right  to  a  new  trial,  judgment  follows  upon  the 
verdict  and  in  conformity  with  it,  *  as  a  matter  of  course. 
(§§  264,  265.)  It  is  of  course  conceded,  that  if  the  defendant 
alleged  and  proved  facts  entitling  himself  to  relief  on  equita- 
ble principles  against  the  plaintiffs'  strictly  legal  rights,  it 
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would  be  granted  to  him,  in  the  judgment  to  be  rendered. 
But  this  fact  does  not  aid  a  solution  of  the  question,  what  is 
the  case  made  by  the  complainty  and  what  is  the  extent  of  the 
relief  grantable  to  the  plaintiffs  thereupon  ? 

In  this  action,  if  the  plaintiffs  recover  $50  or  more,  they 
recover  costs  as  a  matter  of  course,  (§  304,  sub.  4,)  and  if 
they  faQ  to  recover  any  thing,  the  defendant  recovers  costs 
(§  305 ;)  whereas  if  it  could  be  treated  as  an  action  in  which 
equitable  relief  might  be  given,  the  costs  of  it  would  be  in 
the  discretion  of  the  court.     (Section  306.) 

A  plaintiff  oil  a  given  state  of  facts  may  not  be  able  to 
recover  at  law,  (or  as  legal  relief  to  which  he  is  entitled,) 
either  the  purchase  money,  or  any  damages  for  a  refusal  to 
take  a  deed,  and  yet  may  have  a  right  to  a  decree  for  a  spe*. 
eific  performance.  If  he  had  not  the  title  when  the  action 
was  brought,  or  if  the  contract  was  void  by  the  statute  of 
frauds,  he  could  not  at  law  recover  the  purchase  money,  even 
though  there  was  part  performance  of  the  contract. 

While  in  case  of  part  performance,  if  he  could  make  a  good 
title  at  the  trial,  he  might  have  a  decree  for  a  specific  perform- 
ance. (3  B.  S.  5th  ed,  222,  §  10.  Lowry  v.  Tew,  3  Barb. 
Ch,4ffl.   4Gom8t.403,) 

The  plaintiffs  having  made  a  case  for  the  recovery  of  legal 
relief  only,  and  having  brought  their  action  to  obtain  legal  relief 
only,  viz.  to  recover  money  only,  and  having  failed  to  establish 
a  right  to  any  part  of  the  relief  prayed,  they  are  not  at  liberty 
to  say  on  an  appeal  from  the  judgment,  that  the  facts  found 
entitle  them  to  equitable  relief,  and  that  the  judgment  should 
be  reversed  because  equitable  relief  was  not  granted.  (Cole  v. 
Reynolds,  18  N.  T.  Bep.  74.  Wood  v.  Wood,  26  Barb. 
356.  Stevenson  v.  Buxton,  8  Abb,  Pr.  414.  N.  7.  Ice  Co. 
V.  N.  Wn.  Ins,  Co,,  23  N,  T,  Bep,  357,  360.) 

No  case  has  been  cited  and  none  has  fallen  under  my  obser- 
vation where  in  an  action  on  contract,  brought  to  recover 
money  only,  and  where  the  plaintiff  failed  to  establish  a  right 
to  recover  any  thing  on  legal  grounds,  equitable  relief  has 
been  granted  him  upon  the  trial. 
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Seotion  275  does  not  aid  the  plaintiffs — where  an  action  is 
brought  to  obtain  legal  relief  only,  and  that  relief  is  a  recovery 
of  money  only,  the  granting  of  equitable  relief  is  not  consistent 
with  the  case  made  by  the  complaint. 

To  enable  the  court  to  grant  equitable  relief,  and  in  order 
that  the  granting  of  it  may  be  consistent  with  the  case  made  by 
the  complaint,  the  action  must  be  brought  to  obtain  such  relief, 
wholly  or  in  part,  and  whether  it  is  so  brought  must  be  deter- 
mined by  the  tests  provided  by  the  Code. 

In  a  suit  brought  to  obtain  equitable  as  weU  as  legal  relief, 
it  is  consistent  with  the  case  made  by  the  complaint  to  grant 
legal  relief,  though  equitable  relief  be  denied,  where  enough 
of  the  allegations  embraced  in  the  complaint  and  embraced 
within  the  issue  to  entitle  the  plaintiff  to  legal  relief,  are 
established,  at  the  trial.  {Marquat  v.  Marquaij  2  Kem.  336. 
BidwellY.  The  Aator  Mut  Ins.  Go.,  16  N.  Y.  Rep.  263.  The 
N.  Y.  Ice  Co.  V.  The  North  Western  Ins.  Co.,  23  id  357. 
See  V.  Fartridgey  2  Duery  463.) 

Actions  to  obtain  legal  relief  only,  and  actions  to  obtain 
equitable  relief,  or  both  equitable  and  legal  relief,  are  contra- 
distinguished throughout  the  Code.  The  summons  may  be 
and  in  some  cases  must  be  different.  The  former  must  be 
tried  by  a  jury,  and  without  some  special  order,  the  latter  can 
not  be  tried  by  a  jury.  In  the  former,  the  recovery  of  costs 
by  the  prevailing  party  is  a  matter  of  strict  right ;  in  the  latter 
the  court  may  impose  them  upon  either  party,  as  it  deems 
justice  requires. 

The  present  case,  viewed  in  the  light  of  every  test  contained 
in  the  Code,  is  an  action  for  the  recovery  of  money  only ;  or 
for  legal  relief  only.  On  the  facts  found,  no  action  at  law 
would  lie,  and  the  plaintiff  would  not  be  entitled  to  recover 
any  thing. 

The  premises  were  incumbered  when  this  suit  was  brought, 
and  continued  to  be  at  the  time  of  the  trial.  The  defendant, 
by  the  contract,  was  to  have  ^^the  lease  and  improvements, 
f^e  and  clear  of  all  incumbrances."  The  plaintiffs  never  ten- 
dered such  a  title,  and  whatever  title  they  had,  was  subject  to 
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incumbrances.    If  the  cause  had  been  tried  before  a  jury,  it 
would  have  been  the  duty  of  the  court  to  nonsuit  the  plaintiffs. 
The  judgment  should  be  affirmed. 

Bab^oub,  J.  concurred  in  iliis  opinion. 

BoBEBTSOK,  J.  (dissenting.)  The  first  question  which  the 
case  presents,  is  whether  the  evidence  on  the  trial  woidd  estab- 
lish the  right  of  the  plaintiffs  to  recover  in  some  form  of 
action  or  by  some  course  of  proceeding.  The  next  is  whether 
if  it  does,  they  have  by  any  act,  omission  or  proceeding  of 
theirs  in  this  action,  precluded  themselves  from  obtaining  any 
relief  in  it.  That  depends  for  its  solution  again  on  another 
point,  whether  the  failure  of  the  plaintiffs  to  establish  a  cause 
of  action  at  common  law,  by  proof  of  a  written  contract  and 
the  tender  of  a  proper  conveyance  of  a  good  title  at*  the  time 
required  by  such  contract,  deprives  them  of  all  redress  in  this 
action,  although  they  may  have  proved  an  oral  contract,  of 
w]2^ch  time  was  not  of  the  essence,  and  acts  of  performance  suffi- 
cient to  take  it  out  of  the  statute  of  frauds ;  in  other  words, 
have  shown  a  pause  of  action  recognizable  formerly  in  equity 
alone.     (Baldwin  v.  Palmer,  10  N.  7.  Rep.  232.) 

The  learned  judge,  before  whom  the  issues  in  this  action 
were  tried,  has  found  that  the  contract  was  in  writing.  The 
only  evidence  to  sustain  that  finding  is  the  instrument  of 
September,  1860.  That  instrument  does  not,  in  terms,  define 
with  sufficient  certainty  the  subject  matter  to  entitle  it  to  be 
enforced.  ^^The**  lease  is  no  more  definite  than  ^^a"  lease. 
Extrinsic  evidence  must  be  had  recourse  to,  in  order  to  explain 
it.  The  mere  fact  that  the  plaintiffs  had  a  lease,  does  not 
establish  it  to  have  been  what  they  meant  to  assign.  {Price 
V.  Griffith,  1  DeO,  M.  dt  O.  80.  Stewart  v.  Alliston,  1  Mer- 
ivale,  26,  33.  Kennedy  v.  Lee,  3  id,  441, 451 ;)  and  parol  evi- 
dence is  inadmissible  to  explain  the  intentions  of  the  parties. 
If  the  subject  matter  had  been  properly  described,  it  would 
have  operated  as  a'  conveyance  in  preaenti,  there  being  no  pro- 
vision for  a  future  one,  or  any  contingency  to  occur  to  give  it 
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effect.  (Jackson  v.  Myers^  3  John.  388.  The  same  v.  Olarh, 
Id.  4SMl    Ives  V.  Ives^  13  id.  235.    Jackson  v.  Moncrief, 

5  Wend.  26.)  A  sealed  instrument  was  unnecessary.  (2>e 
Fonclear  v.  Shottenkirk,  3  JoA«.  170.  Hollidayv.  Marshall^ 
7  td.  211.)  The  word  ajrrce  does  not  interfere  with  this, 
(Emery  v.  Hitchcock^  12  JTcnd.  156,)  even  in  the  past  tense. 
(Jackson  v.  Fishy  10  e/oAw.  456.)  It  must  therefore  be 
assumed,  in  order  to  test  the  plaintiffs'  right  to  any  relief,  that 
in  this  case  there  was  no  written  contract  established,  but 
there  was  evidence  of  an  oral  one  partly  performed,  so  as 
to  furnish  the  plaintiflEs  with  an  equitable  cause  of  action. 
(Sutherland  v.  Briggs^  1  Hare^  26.  E.  India  Co.  v.  Nuth- 
umbadoo  Mooddellyy  7  Moo.  P.  O.  O.  482,  497.  Lane  v. 
NewdigatCj  10  Ves.  192.)  So  far  as  the  recovery  of  the  pur- 
chase money  of  the  contract  is  concerned,  the  plaintiffs  are 
only  entiiied  to  it,  in  this  action,  in  case  they  have  not  debarred 
themselves  from'  it  by  their  pleadings  and  proceedings  therein. 

The  complaint  alleges  their  making  of  the  contract  for  the 
sale  and  purchase  of  a  lease  and  buildings,  at  a  certain  price, 
and  the  tender  of  an  assignment  of  such  lease,  more  than  six 
months  after  the  making  of  such  contract.  If  a  sale,  without 
fixing  any  time  for  its  consummation,  implies  in  law  a  convey- 
ance at  a  reasonable  time,  as  it  probably  does,  (Thomas  v. 
Dickinson^  12  N.  T.  Rep.  [2  Kern.']  364,)  the  period  at  the 
end  of  which  such  tender  was  made,  was  not  in  laHo  unreason- 
able. The  complaint  contains,  therefore,  facts  showing  a  good 
equitable  cause  of  action  to  recover  the  purchase  money. 
(aifford  V.  Turrelh  1  Yo.  &  Col.  Ch.  Cas.  138, 150.  Walker  v. 
Eastern  Counties  R.  R.  Co.,  6  Hare,  594.    Kenny  v.  Wexhamy 

6  Mad.  355.)  Besides  these,  it  alleges  that  in  consequence  of 
such  contract  being  made,  they  sold  certain  horses,  carriages 
and  harness  at  a  loss  of  certain  sums,  and  retained  certain 
others  unemployed  at  the  loss  of  a  certain  other  sum,  amount- 
ing in  all  to  $1000 ;  but  it  does  not  aver  that  these  damages 
were  inflicted  by  any  refusal  to  perform  the  contract,  nor  does 
it  in  any  way  connect  such  damages  with  the  making  of  the 
contract,  of  which  they  were  certainly  not  the  necessary  con- 
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seqaence.  It  does  not  claim  such  losses,  as  part  of  the  dam- 
ages resulting  from  all  the  facts  stated  in  ihe  complaint,  and 
does  not  ask  to  recover  for  them«  The  complaint,  however, 
also  alleges  that  tiie  plainti£fo  sustained  damages,  by  the 
defendant  refusing  to  perform  the  contract,  to  the  sum  of 
#5000,  over  and  above  the  value  of  the  use  and  occupation  of 
the  building  by  the  defendant.  The  plaintiffs  claim  to  recover 
also  a  certain  sum  for  such  use  and  occupation.  The  demand 
for  rdief  asks-for  judgment  for  that  sum  added  to  the  $5000. 
It  is  very  clear  that  the  plaintiflEs  could  not  recover  the  value 
of  such  use  and  occupation,  except  during  the  time  within 
which  they  were  not  bound  to  deliver  a  conveyanccj  in  addition 
to  the  purchase  money..  The  action  for  use' and  occu'patioa 
would  necessarily  be  one  at  common  law ;  but  this  would  not 
prevent  its  being  joined  with  one  of  an  equitable  kind.  (§  167.) 
The  defendant  having  answered,  has  entitled  the  plaintiffs 
to  obtain  any  relief  consistent  with  the  case  made  by  the  com- 
pUiint,  and  embraced  within  the  issue.  {Gode^  §  272.)  The 
objection  of  the  unsuitableness  of  the  relief  asked  in  the  com- 
plaint, to  the  case  made,  can  not  be  taken  even  by  demurrer, 
{Andrews  v.  Shaffer,  12  How.  Pr.  443,)  and  therefore  after 
answer,  it  has  been  held  that  the  demand  for  relief  becomes 
immaterial,  (Marquat  v.  Marquat,  12  N.  T.  Rep,  341 ;)  and 
although  that  was  said  in  an  action  for  an  equitable  cause,  I 
am  at  a  loss  to  understand  any  reason  for  a  distinction  in  prin^ 
ciple  if  it  had  been  purely  legal. 

In  order,  therefore,  to  deprive  the  plaintiffs  of  their  right  to 
recover  the  purchase  money  of  the  contract  in  question,  if  it 
be  only  an  oral  one  and  taken  out  of  the  statute  of  frauds  by 
part  performance,  and  time  be  not  part  of  its  essence,  and  they 
are  able  to  convey  a  good  title,  and  their  case,  therefore,  an 
equitable  case,  one  of  two  legal  principles  must  prevail ;  either 
that  the  Code  recognizes  a  distinction  between  causes  of  action 
formerly  cognizable,  only  in  a  court  of  law,  and  those  redressed 
in  a  court  of  equity,  or  between  the  natures  of  the  remedies, 
sought  in  either  case ;  and  establishes  some  mode  of  deter- 
mining which  kind  of  suit  the  particular  action  has  become 
Rob.— I.  7 
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by  either  the  pleadings  or  proceedings  in  it ;  or  else  that  it  pro- 
vides some  means  for  determining  in  what  actions  money  alone 
is  sought  to  be  recovered,  and  in  what  other  relief,  and  pre- 
vents a  party  after  he  has  commenced  his  action,  from  ever 
changing  the  remedy  he  requests. 

The  Code  not  only  declares  in  its  preamble  the  expediency 
of  abolishing  existing  forms  of  actions  and  pleadings  in  cases 
at  common  law,  discontinuing  the  distinction  between  legal 
and  equitable  remedieSy  and  establishing  a  uniform  course  of 
proceeding  in  all  cases^  but  it  obliterates  all  the  landmarks 
and  confuses  all  the  boundaries  between  legal  and  equitable 
causes  of  action,  modes  of  proceedings  and  relief.  The  sturdiest 
stickler  for  those  nice  distinctions  must  yield  to  the  judgment 
of  the  court  of  highest  resort  in  the  case  of  The  N,  T.  Ice 
Co,  V.  The  North  Western  Ins.  Co.  (23  N.  T.  Rep,  360,)  in 
which  Justice  Comstock,  who  had  doubted  the  constitutional 
power  of  t]|e  legislature  to  abrogate  such  distinctions  in  the 
prior  case  of  Reubens  v.  Joel^  (13  N.  Y.  Rep.  488,)  felt 
bound  to  yield  to  the  authority  of  Phillips  v.  Oorham^  (17 
JV^  T.  Rep.  270.)  He  there  states  emphatically  that  doubts 
as  to  the  power  of  the  legislature  to  make  such  change,  or 
their  intention  to  do  so  in  the  Code,  must  be  set  at  rest.  The 
constitution  had  already  required  the  testimony  in  both  kinds 
of  cases  to  be  taken  in  the  same  mode.  (Art.  6,  §  10.)  The 
Code  (§  69,)  expressly  abolishes  the  distinction  between  ac- 
tions at  law  and  suits  in  equity,  and  all  existing  forms  of 
action  therein,  and  makes  all  actions  substantially  the  pros^ 
cution  of  proceedings  to  obtain  a  remedy  or  a  protection  by 
judgment.  ( §  2.  People  v.  County  Judge  of  Rensselaer^ 
13  How.  Pr.  400.)  After  abolishing  all  previous  forms  of 
pleading,  it  restricts  such  forms,  as  well  as  the  rules  for  de- 
termining the  sufficiency  of  pleadings,  to  those  which  it  pre- 
scribes. (§  140.)  It  requires  the  complaint  to  contain  only  a 
statement  of  facts  constituting  a  cause  of  action,  in  addition 
to  the  title  of  the  cause  and  a  demand  for  relief.  (§  142.) 
It  permits  but  a  certain  number  of  objections  to  the  com- 
plaint, none  of  which  are  that  the  action  is  equitable  when  it 


NEW  YORK— JUNE,  1863.  99 

Towle  V.  Jones. 

should  have  been  legal,  or  vice  versa.  (§  144.)  On  the  trial, 
no  objection  can  be  taken  to  the  complaint,  except  to  the 
want  of  jarisdiction  of  the  court  or  the  insufficiency  of  the 
fiekcts  stated  in  it  to  constitute  a  cause  of  action  generally, 
(§  147,)  and  not  that  it  has  stated  such  a  cause  of  action  as 
was  legal  when  it  ought  to  have  been  equitable,  or  vice  versa^ 
or  that  the  plaintiff  has  confined  himself  to  either  kind  of 
relief.  After  uiswer  any  relief  may  be  given  consistent  wUk 
the  case  made  by  the  complaint.  (§  275.)  Trials  by  jury 
are  given  in  all  actions  for  the  recovery  qf  money^  or  spe- 
cific real  or  personal  property,  notwithstanding  they  might 
form^ly  have  been  equity  cases.  (§  253.)  Summonses  by 
by  which  actions  are  commenced  are  divided  into  two  classes ; 
one  where  only  the  recovery  of  money  on  a  contract  is  sought, 
and  the  other  embracing  all  other  kinds  of  relief,  (§  129,) 
although  courts  of  law  formerly  afforded  specific  relief,  as  in 
cases  of  replevin,  ejectment,  nuisance  and  the  like,  and  courts 
of  equity  decreed  the  payment  of  money  due  on  contracts, 
among  others  in  suits  ibr  specific  performance  by  vendors. 
The  object  of  such  division  was  simply  to  enable  the  plaintiff 
to  obtun  judgment  for  the  amount  claimed,  if  not  opposed, 
without  the  necessity  of  any  action  by  the  court,  (Code,  §2^9 
sub.  1,)  and  perhaps  to  obtaih  the  benefit  of  a  trial  by  jury. 
(§  253.)  Although  I  apprehend  the  court  may  refuse  to  allow 
that  mode  of  trial,  if  it  can  see  from  the  &ce  of  the  complaint 
that  the  plaintiff,  although  entitled  to  some  relief,  is  not 
entitled  to  recover  a  sum  of  money. 

In  Wood  V.  Woody  (26  Barb.  360,)  where  specific  relief 
was  awarded,  although  a  judgment  for  money  was  demanded, 
and  in  Ode  v.  Reynolds^  (18  N.  Y.  Rep.  74,)  where  an 
accounting  was  ordered  and  judgment  given  for  the  balance  to 
be  found  due,  although  the  action  was  brought  for  the  balance 
due  on  an  account  stated,  the  utter  ignoring  by  the  Code  of 
all  distinctions  between  legal  and  equitable  causes  of  action 
is  well  and  forcibly  put.  Besides  a  demand  for  legal  and 
equitable  relief  in  the  alternation  has  been  sustained,  {Young 
v.  Edwards,  11  How.  Pr.  202,)  and  relief  in  the  alternative 
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given.  {Stevenson  v.  Buxton,  8  Abb,  Pr.  414.)  A  judgment  for 
damages  has  been  given  when  a  contract  could  not  be  specifi- 
cally performed,  {Pitt  v.  Davison,  12  id.  385,)  or  the  plain- 
tiff has  failed  in  proving  a  case  for  it,  although  he  attempted  it. 
{Greason  v.  Keteltas,  17  N.  Y.  Bep.  491.)  Equitable  relief 
asked  for  has  been  denied  and  legal  relief  given,  (See  v.  Par- 
tridge,  2  Duer,  463,)  and  both  may  be  given,  to  take  effect  in 
succession.  (Marquat  v.  Marquat,  ubi.  supra,  Bidwell  v. 
Astor  Mutual  Ins.  Co.,  16  N.  7.  Bep.  263.)  These  cases  illus- 
trate the  extent  of  the  disregard  by  the  Code  of  the  legal  or 
equitable  nature  of  the  cause  of  action. 

The  plaintiffs  in  this  case  were  therefore  not  excluded  from  aU 
relief  by  any  distinctions  maintained  in  the  Code  correspond- 
ing to  that  formerly  kept  up  between  causes  of  action  available 
only  in  court  of  law,  and  those  cognizable  in  a  court  of  equitj", 
and  by  having  so  impressed  on  this  case  the  features  of  those 
of  the  former  kind  as  to  deprive  them  of  relief  in  case  it  turned 
out  to  be  one  of  the  latter.  This,  however,  does  not  relieve 
us  from  the  necessity  of  determining  whether  some  part  of  that 
distinction  may  not  still  be  retained  or  a  new  one  created  by 
the  Code,  depriving  them  of  relief  in  the  mode  in  which  they 
have  sought  it,  although  manifesting  a  case  entitling  them 
generally  to  relief. 

The  form  of  the  summons  prescribed  in  the  Code,  makes  a 
distinction  between-  casfes  for  the  recovery  of  money  only,  and 
those  where  other  relief  is  sought,  (Code,  §  129 ;)  and  in  the 
former  the  plaintiff  may  take  judgment  in  case  the  complaint 
is  unanswered,  for  the  amount  mentioned  in  it,  (§  246 ;) 
thus  requiring  the  complaint  to  state  the  amount  claimed. 
In  all  actions  for  the  recovery  of  money,  a  jury  trial  is  a 
matter  of  right,  (§  253,)  and  amendments  to  pleadings  are 
limited  to  those  consistent  with  the  case  in  the  complaint^ 
(§  275.)  Possibly  these  provisions  may  deprive  the  plain- 
tiffs,  where  they  have  given  notice  in  their  summons,  that  the 
relief  sought  by  them  is  the  recovery  and  payment  of  money, 
and  demanded  such  relief  in  their  complaint,  of  the  right  of 
so  amending  their  pleadings  as  to  change  their  case  so  far,  as- 
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to  the  relief  sought,  as  to  deprive  the  defendant  of  the  right 
of  trial  by  jury.  If  so,  it  will  be  necessary  to  examine  how 
&r  such  inviolable  right  of  trial  by  jury  has  deprived  the 
plaintiflyi  of  a  right  to  equitable  relief,  by  decreeing  the  payment 
of  the  purchase  money  to  them,  when  they  have  only  estab- 
lished a  conditional  right  to  the  purchase  money,  or  making 
a  good  title  and  convepng  it  to  the  defendants.  The  only 
difference  between  the  judgment  of  a  court  of  law  for  the 
purchase  money  of  land,  and  the  decree  of  a  court  of  equity 
for  the  same,  always  was,  that  the  latt^  permitted  and  re- 
quired the  vendor  to  make  a  good  title  before  he  was  entitled 
'  to  such  money.  In  the  former  case  the  vendee,  upon  paying 
the  purchase  money  on  the  judgment,  was  left  to  his  remedy, 
of  filing  a  bill  for  specific  performance.  (Bicharda  v.  JSdich, 
17  Barb.  260.  4  T.  B.  781.  5  id.  366.)  I  find  it,  therefore, 
impossible  to  conceive  how  the  clogging  of  the  plaintilBBs'  de- 
mand for  relief,  with  any  of  the  conditions  imposed  by  a  court 
of  equity,  can  make  the  action  at  all  the  less  one  for  the  recov- 
ery of  money,  and  one  requiring  a  jury  trial.  Such  conditions 
are  for  the  vendee's  benefit,  and  shoidd  be  claimed  by  him« 
There  is  notiiing  which  calls  for  the  plaintiffs  offering  to  do 
such  acts ;  they  are  imposed  by  the  court  as  conditions  of 
granting  relief. 

There  is  no  room  to  infer  that  the  Code  must  intend  by 
some  provision  to  prevent  a  vendor  of  l%nd,  when  plaintiff, 
from  recovering  the  purchase  money  of  it  in  case  of  a  sale,  if 
his  contract  is  oral  and  partly  performed,  in  case  he  simply 
demands  the  money  due  him,  without  offering  to  j^rfbrfn  all 
the  conditions  usually  exacted  in  a  court  of  equity;  merely  » 
because  in  an  action  for  money  it  requires  a  jury  trial.  It 
would  not  follow  that  the  plaintiff  must  keep  b^tb  the  monoy 
recovered  and  the  land,  because  no  condition  ^  imposed  on 
him  in  iiie  same  action  in  favor  of  the  defend^t.^  There  is'  / 
nothing  to  prevent  the  latter  from  commencing  an  aCiton  for  tha  ^ 
recovery  of  the  land  as  soon  as  he  has  paid  its  purchase  mShey^ 
whether  voluntarily  or  by  coercion  of  a  judgment.  {Bicharda 
^x.Edick,  17  Barb.  260.    4T.B.  781.    5  Id.  386.)    It  would 
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not  be  yeiy  harsh  to  put  actions  at  law,  where  the  contract 
was  in  writing,  and  suits  in  equity,  where  it  was  not,  on  the 
same  footing.  And  that  would  be  the  case  if  courts  could  do 
nothing  else,  upon  a  verdict  assessing  the  plaintiff's  damages 
at  the  amotmt  of  the  purchase  money,  than  award  an  uncondi- 
tional judgment  for  it.  But  I  apprehend  the  Code  will  be 
found  to  have  made  ample  provision  for  such  a  case,  and  to 
have  enabled  the  court  still  to  give  equitable  relief,  notwith- 
standing a  trial  by,  and  verdict  of,  a  jury  upon  the  issues  of 
fact  in  a  cause.  It  would  be  absurd  to  suppose  they  could 
not  in  an  action  for  divorce,  the  issues  in  which  are  expressly 
required  to  be  tried  by  a  jury.  (§  253.)  It  is  hardly  less  so 
in  actions  for  specific  real  or  personal  property,  when  deeds  or 
other  instruments  are  to  be  executed,  which  actions  are  alsa 
required  to  be  so  tried.  (Id.)  It  remains  to  be  seen,  whether 
when  money  is  sought  to  be  recovered,  the  court  can  not  impose 
equitable  conditions.  The  argument  in  favor  of  such  conse- 
quence appears  to  be  based  solely  on  two  provisions  of  the 
Code ;  one  requiring  a  jury  to  assess  the  amount  of  the  recov- 
ery, (§  263,)  and  the  other  requiring  the  clerk  to  enter  judg- 
ment in  conformity  with  the  verdict  (§  264.)  The  latter  is, 
perhaps,  not  a  very  lucid  expression,  but  it  evidently  means 
such  judgment  as  the  verdict  warrants ;  thus  assimilating  the 
proceedings  on  jb,  trial  by  jury  with  those  by  the  court ;  in 
which  latter  case  the  findings  of  fact  and  conclusions  of  law 
are  required  to  be  separately  stated.  (Oodsy  §§  267,  268, 
mbd.  2.)  There  are  cases  in  which  the  judgment  is  provided 
by  the  statute,  which  do  not  require  the  exertion  of  much 
judicial  knowledge.  Thus,  in  case  of  a  set-off,  the  defendant  is 
entitled  to'judgment  for  the  excess  of  his  claim  beyond  the  plain- 
tiff's, (§  263 ;)  and  in  an  action  for  the  delivery  of  personal 
property,  the  judgment  is  also  prescribed.  (§  277).  But  even  in 
case  of  a  trial  by  a  jury,  affirmative  relief  is  expressly  required 
to  be  given  to  the  defendant  if  the  verdict  is  in  his  favor, 
(§  263,)  and  the  plaintiff  is  entitled  to  whatever  is  cbnsistent 
with  his  case,  if  the  verdict  be  in  his  favor.  (§  275.)  A  ver- 
dict is  nothing  but  a  finding  of  facts  in  favor  of  one  or  other 
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of  the  partiefi  upon  all  or  some  of  the  issues.  Those  issues 
aie  created  by  the  pleadings.  {Code,  §§  248,  250.)  A  trial 
is  their.judicial  examination,  (§  252,)  even  when  ihey  are 
tried  by  a  jury,  (§  253,)  and  is  kept  throughout  entirely  dis- 
tinct from  the  judgment 

The  jury  is  bound  to  pronounce  upon  every  issue  of  fiict  in 
the  cause  in  &vor  of  one  or  other  of  the  parties.  (OodCj 
§  260.)  The  judgment  when  entered  in  a  book  call^d  the 
judgment  book  is  required  to  specify  clearly  the  rdie/  grafdedy 
or  other  determination  of  the  action,  (§  280.) 

The  judgment,  if»  conformity  with  the  verdict y  to  be  entered 
by  the  clerk  in  his  minutes  under  the  264th  section  of  the 
Gode,  is  ihefefore  only  such  as  is  either  fixed  by  statute  or 
merely  for  the  -amount  assessed  by  the  jury.  The  very  head- 
ing  of  the  eighth  title  of  the  Gode  separates  the  judgment 
from  the  trial.  The  sixth  chapter  of  that  titie  is  devoted  to 
the  mode  of  entering  judgment  after  a  trial.  It  requires 
judgment,  except  when  the  clerk  is  so  authorized  to  enter  it, 
or  upon  confession,  or  when  given  at  general  term,  to  be  entered 
upon  the  direction  of  a  single  judge  or  a  referee's  report, 
(§  278.)  The  court  is  authorized  by  section  264  itself  to 
stop  the  clerk's  entry  of  judgment  by  reserving  a  cause 
for  further  consideration.  There  is  no  difierence  between 
the  effect  of  a  trial  by  the  court  and  one  by  a  jury,  except 
in  the  different  tribunal  which  is  to  pass  upon  the  fitcts.  The 
decision  of  the  court  on  which  judgment  is  to  be  entered 
(§  267)  consists  oi  findings  of  fact  equivalent  to  the  verdict 
of  a  jury,  as  well  as  conclusions  of  law.  The  similar  findings 
of  a  jury  as  distinguished  from  a  verdict  may  control  a  general 
verdict,  (§  262,)  which  then  becomes  mere  matter  of  form. 
The  relief  to  which  the  plaintiff  is  declu^  by  such  sixth 
chapter  (§  275)  to  be  entitied  is  to  be  governed  not  by  either 
the  va*dict  or  the  findings  of  the  court,  or  the  summons  or 
prayo*  for  relief  in  the  complaint,  l)ut  hy  the  case  made  by 
the  complaint  and  embraced  in  the  issue.  Any  difficulty  in 
the  way  of  the  same  modification  by  the  court  in  its  judgment 
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of  the  relief  asked  by  the  complaint  or  sought  by  the  action 
in  the  shape  of  pecuniary  payments  which  a  court  of  equity 
i^ould  formerly  have  made,  is^  notwithstanding  the  necessity 
of  a  trial  by  jury  and  a  verdict  for  the  plaintiff  assessing 
his  damages  at  a  sum  of  money,  purely  imaginary.  If  the  court 
is  powerless  to  hold  back  the  judgment  which  must  be  entered 
by  the  clerk  on  a  general  verdict  for  a  sum  of  money,  it  can 
at  least  procure  that  control  by  directing  specific  findings  upon 
particular  questions  (§  261)  by  which  they  can  overrule  such 
general  verdict  and  such  inevitable  consequence  of  an  absolute 
judgment,  (§  262.)  Thus  performing  the  same  office  as  it 
would  have  done  had  it  tried  the  questions  of  fact  itself. 
Without  any  action  by  the  jury  on  the  questions  of  fact,  they 
are  called  upon  to  assess  the  damages  on  the  trial,  (§  263,) 
but  the  court  is  to  pronounce  the  judgment.  Upon  a  set-off, 
the  jury  may  give  a  verdict  upon  both  parties'  claims,  yet 
judgment  is  only  to  be  given  for  the  excess.  Whatever  may  be 
the  jury's  verdict  upon  the  facts,  the  defendant  is  to  have  his 
affirmative  relief  if  entitled  to  any.  (Id.)  8o  that  general 
verdicts  can  not,  in  all  cases,  control  the  judgment. 

The  idea  that  the  only  relief  to  be  given  to  a  defendant 
after  a  trial  and  verdict  is  by  a  new  trial  is  inconsistent  with 
the  provision  in  section  264  of  the  Code,  that  the  cause,  after  a 
verdict,  besides  being  reserved  for  argumenty  may  be  also 
re8e7*ved  for  further  consideration.  That  means  something 
more  than  passing  upon  a  motion  for  a  new  trial.  The  cause 
has  been  considered  so  far  as  to  dispose  of  the  issues  of  fact 
in  it,  by  the  verdict  of  a  jury  ;  it  requires  more  consideration 
to  adjudge  what  shall  be  the  relief.  But  the  equitable  con- 
ditions imposed  by  the  court  on  the  right  of  enforcing  pay* 
ment  of  a  sum  of  money,  are  not  affirmative  relief  granted  to 
the  defendant;  they  but  modify  that  given  to  the  plaintifib. 
If  they  had  originally  inserted  those  modifications  in  their 
demand  for  relief  in  die  ^complaint,  they  would  not  the  less 
have  made  their  action  one  for  the  recovery  of  money,  and 
that  only. 
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Bat  if  the  only  difficulty  in  the  way  of  giving  the  phdn- 
tifb  in  this  case  the  right  to  the  purchase  money  of  their  term  of 
years,  be  the  right  of  trial  by  jury,  the  defendant  has  put  it 
out  of  the  way  by  waiving  a  trial  by  jury.  When  parties  con- 
Bent  that  a  cause  may  be  tried  without  a  jury,  the  fact  that 
they  were  originally  entitled  to  one  can  not  change  the  course 
of  proceeding  prescribed  for  the  court  by  the  Code.  They  can 
only  try  it  and  dispose  of  it  in  the  manner  therein  prescribed* 
(§§  266,  267,  268.)  The  judgment  is  to  be  entered  accord- 
ing to  its  decision,  and  that  decision  is  required  to  contain  both 
findings  of  fact  and  conclusions  of  law.  If  the  court  in  this 
case  had  found  the  making  of  such  an  agerement  as  was 
alleged  in  the  complaint,  and  that  the  plaintiffs  were  able  at 
the  time  of  the  trial,  to  give  a  good  title  to  the  term  of  years 
sold,  but  that  such  agreement  was  only  oral,  although  partly 
performed,  so  as  to  take  it  out  of  the  statute  of  frauds,  and 
further,  that  either  time  was  not  of  the  essence  of  the  contract, 
or  that  the  contract  was  to  be  performed  within  a  reasonable 
time,  and  a  tender  of  a  conveyance  had  been  made  within 
that  time,  what  conclusion  of  law  could  have  been  added, 
except  that  the  plaintiff  was  entitled  to  his  purchase  money, 
in  making  a  proper  conveyance  ?  Would  it  have  been  pre^ 
vented  by  fin<]Ung  further  that  the  plaintiffs  did  not  insert  in 
their  prayer  for  relief,  that  condition  ?  Such  a  result  would  at 
least  defeat  the  ends  which  the  Code  declares  it  was  passed  to 
accomplish,  if  it  would  not  be  a  mockery  of  justice. 

K,  therefore,  the  contract,  although  not  in  writing,  was 
sufficiently  partly  performed  to  take  the  case  out  of  the  statute 
of  frauds ;  and  time  was  not  of  its  essence,  I  think  the  plain- 
ti£b  were  entitled  to  recover  the  purchase  money,  or  at  least 
so  much  of  it  as  they  claimed.  The  evidence  is  sufficient  to 
establish  such  a  contract  to  be  performed  either  within  a  rea- 
sonable time,  or  before  the  succeeding  spring  after  it  was 
executed,  and  a  part  performance  by  payment  of  money, 
occupation  of  the  premises  and  removal  by  the  plaintiffii  of 
their  stock,  and  the  plaintiffs  were  entitled  to  recover  the  part 
of  the  purchase  money  they  claimed. 
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But  assnining  that  this  is  to  be  considered  only  an  action  at 
law^  there  is  room  for  inquiring  whether^  on  the  facts  as  found, 
the  plaintifb  are  not  entitled  to  recover.  The  agreement  of 
purchase  is  found  by  the  court  to  have  been  in  writing^  and 
that  both  parties  had  a  reasonaible  time  in  which  to  perform 
it  It  is  further  found  that  the  premises^  at  the  time  of  sale, 
were  ml^ect  to  certain  incumbrances,  and  a  prior  owner  had 
made  a  general  assignment  of  his  property  to  an  assignee,  who 
never  went  into  possession  of  the  premises ;  that  the  defend- 
ant had  at  a  certain  time  notified  the  plaintiffs  of  the  existence 
of  such  incumbrances  and  outstanding  interest,  and  after 
waiting  a  reasonable  time  for  their  removal,  had  rescinded 
the  contract  by  a  notification  of  a  refusal  to  take  the  title. 
And  also  that  on  a  certain  day  the  plaintiffs  had  tendered  a 
conveyance  without  removing  all  the  incumbrances,  which  it 
appeared  by  the  evidence,  was  only  refused  in  consequence  of 
such  supposed  rescission.  It  was  not  found  that  the  time  of 
such  tender  was  not  a  reasonable  tim>e  from  the  tim^  of  poking 
the  contract,  in  which  to  perform  it,  either  as  matter  of  law  or 
matter  of  &ct.  But  it  was  held  as  a  conclusion  of  law.  that 
the  defendant  had  a  right  to  rescind  the  contract  after  waiting 
a  reasonable  time  from  the  notification  of  the  existence  of  the 
liens  and  outstanding  claim,  for  their  removal,  and  of  course, 
that  it  was  the  plaintiffs'  duty  to  remove  such  liens  and  cloud 
on  the  title  within  such  reasonable  time.  It  does  not  appear 
whether  the  learned  judge,  before  whom  the  cause  was  tried, 
considered  that  the  unreasonableness  of  the  time  which  elapsed 
after  notice  of  the  incumbrances  without  removing  them,  af- 
fected the  question  of  the  reasonableness  of  the  time  for  the  per- 
formance of  the  contract,  which  had  elapsed  since  it  was  made. 
If  the  reasonableness  of  the  time  elapsing  after  notification 
of  incumbrances,  for  their  removal,  be  the  only  ingredient  to 
determine  the  reasonableness  of  the  time  for  performing  the 
contract,  after  it  was  made,  and  is  identical  therewith,  then 
under  the  views  of  the  court  the  plaintiffs  were  not  entitled  to 
recover.  But  if  other  considerations  are  to  affect  such  ques- 
tion of  reasonable  time  to  perform  the  contract  clearly,  if  it 
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liad  BQch  l^al  effect  imparted  to  it  by  the  conrt,  the  defend- 
aot  could  not  modify  the  contract  by  a  notification  to  remore 
incombrances,  or  terminate  it  by  notice,  after  giving  a  rea- 
Bonable  time  for  such  removal. 

BeasonaUeness  of  time  is  a  queetion  of  fact,  (PatteehaW 
V.  TrmteTfANev.  dM.  649;  Fidder  t.  Starktn,  1 H.  BL  17; 
Bain  y.  Oase,  3  Car.  (t  P.  497,)  determinable  by  circomBtanoes, 
{Wibert  y.  N.  7.  and  Erie  B.  B.  Co.,  2  Kern.  249,)  and  has 
been  said  to  be,  in  regard  to  some  contracts,  the  time  it  wonld 
take  a  person  of  ordinary  business  talents  to  perform  the  act 
required.  {Bmedberg  y.  More,  26  Wend.  242.)  This  could 
not  be  the  rule  in  regard  to  the  conveyance  of  premises  used 
as  a  livery  stable,  filled  with  horses  and  vehicles.  Besides, 
ftere  was  evidence  of  an  agreement  by  the  defendant  to  allow 
the  plaintiffs  to  keep  possession  until  the  1st  of  January,  1861, 
and  again  until  the  1st  of  March  following.  No  notice  was 
given  of  incumbrances  until  the  latter  part  of  February,  and 
even  then  there  was  no  peremptory  demand  for  the  removal 
The  defendant  had  possession  or  occupied  the  premises  untQ 
March,  as  one  witness  testified,  being  after  the  notice  to  re- 
move incumbrances.  His  counsel  consulted  with  the  other 
party  as  to  the  mode  of  relieving  the  premises  from  the  effect 
of  the  assignment. 

Moreover,  one  of  the  objections  made  was  the  outstanding 
interest  of  the  assignee,  (Allen,)  which  was  required  to  be  got 
rid  of,  when,  in  &ct,  he  had  no  interest  This  court  has  recently 
decided  at  general  term,  that  a  general  assignment  does  not 
pasB  a  leasehold  interest  without  some  act,  assent,  or  acqui- 
esoence  by  taking  possession,  collecting  rent  and  the  like ; 
and  I  see  no  distinction  in  this  case,  from  the  fact  of  the 
assignor  executing  such  assignment  to  obtain  a  discharge  fi'om 
ids  debts.  It  is  true,  the  statute  declares  that  such  assign- 
ment  shall  vest  in  the  assignees  all  the  interest  of  the  insol- 
vent, at  the  time  of  executing  the  same,  in  any  property, 
whether  such  interest  be  legal  or  equitable,  (2  B.  8.  21,  §§  28, 
33,  Sih  ed.)  but  that  provision  was  merely  to  carry  equitable 
interests,  which  might  not  otherwise  pass,  and  not  in  order  to 
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burden  che  assignee  with  responsibilities  not  intended  by  him 
to  be  assumed.  Indeed  such  assignment,  if  rightly  executed 
and  framed,  ought  to  enumerate  the  property  ordered  to  be 
assigned,  and  set  forth  in  the  inventory  of  the  insolvent,  or 
subsequently  disclosed.  (2  B.  ^.  17,  §  5;  §  8,  5th  ed.  Id. 
20,  §25;  §  30.  Jd21,  §  29;  §  34,  5th  ed.)  In  requiring 
the  getting  in  or  release  of  such  outstanding  interest,  the  defend- 
ant asked  for  more  than  he  was  entitled  to ;  and  his  notifica- 
tion therefore  was  unavailing,  and  the  reasonableness  of  the 
time  for  the  performance  of  the  contract  should  have  been 
determined  without  regard  to  such  notification. 

I  can  not,  therefore,  avoid  the  conclusion,  under  the  findings 
of  the  court,  that  the  defendant  had  no  right  to  terminate  or 
rescind  the  contract,  when  he  attempted  it ;  unless  the  reason- 
able time  for  performing  it  had  expired,  that  there  was  evi- 
dence to  show  that  it  had  not,  and  that  even  taking  an  unrea-^ 
Bonable  time  to  remove  incumbrances  after  a  knowledge  of 
them,  could  not  modify  the  original  contract,  or  give  the 
defendant  a  right  to  rescind  it ;  and  that  even  if  it  did,  the 
inclusion  of  an  interest  which  he  was  not  bound  to  remove 
renders  such  requisition  harmless.  The  question  how  far  the 
apparent  title  in  Allen  made  the  title  unmarketable  can  not  be 
agitated  in  an  action  at  law,  the  only  question  there  being  if 
the  title  was  good  at  the  time  of  the  tender. 

Unless  the  assessments,  therefore,  prevented  the  plaintiffs 
from-  making  a  good  title,  they  would  have  been  entitled  to 
recover;  but  the  refusal  to  take  the  title  was  not  put  on 
that  ground,  but  of  the  rescission ;  if  it  had  been  non  constat^ 
but  that  the  plaintiffs  would  have  removed  them.  And  in 
any  event,  being  pecuniary,  they  could  be  deducted  from  the 
purchase  money. 

I  am  of  opinion,  therefore,  that  the  plaintifiis  are  entitled 
to  a  new.  trial,  with  costs  to  abide  the  event ;  and  the  judg- 
ment should  be  reversed  for  the  purpose. 

Judgment  affirmed. 
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GfiABLSS  N.  Baldwin,  plaintiff  and  respondent,  vs.  Eliza- 
BBTH  C.  and  Alexander  F.  Eimmel,  defendants  and  ap- 
pellants. 

1.  Under  sections  274  and  287  of  the  Code  as  amended  in  1862,  relative  to  actions 
against  married  women,  it  is  only  ttie  cause  of  action  against  or  liability  of  a 
married  woman  defendant  that  is  to  be  tried  in  the  action  against  her.  The 
determination  of  the  mode  of  satisfying  the  amomit  reoorered  Is  postponed 
mitil  the  ezecation.  The  judgment  does  not  cease  to  be  m  raw,  although 
formally  m  penomm;  it  is  only  to  be  enforced  against  a  particular  kind  of 
property. 

2.  It  is  still  necessary,  in  an  action  against  a  married  woman,  to  allege  In  the 
complaint  the  &ct8  creating  her  peculiar  liability  for  an  act  relating  to  her 
separate  estate,  or  relating  to  trade  carried  on  by  her  for  her  own  benefit 

8l  a  married  woman  can  not  be  arrested  in  a  ciril  action. 

4.  In  all  cases  of  a  judgment  against  a  married  woman,  it  should  be  expressly 
stated  therein  that  the  amount  is  "  to  be  levied  or  collected  out  of  her  sepa- 
rate estate  and  not  otherwise,"  and  the  execution  should  follow  the  judgment, 
in  Its  terms. 

5.  A  mere  absolute  judgment  m  permmam  against  a  married  woman,  recovered 
prior  to  1862,  is  not  sufficient  to  entiUe  the  creditor  to  sue  her  thereon,  and 
recover  a  judgment  against  her  separate  property.  The  creditor  In  such  action 
on  the  judgment  must  also  establish,  at  least,  that  the  original  cause  of  action 
was  such  as  to  entitle  the  pUdntiff  to  a  judgment  against  her  separate  estate. 

6.  The  jurisdiction  of  a  court  to  render  a  judgment  was  in  this  case  allowed  to 
be  hnpeached  fourteen  years  after  its  entry,  by  proof  that  the  process  was 
TUBfer  in  fact  served  oathe  defendant. 

7.  A  promise  to  pay  a  judgment  does  not  preclude  tiie  defendant  from  showing 
that  tiie  court  was  without  jurisdiction  to  render  it,  for  want  of  service  of 
process,  nor  is  it  any  evidence  that  process  was  in  £Act  served. 

(Before  Bobbbtson,  Whitb  and  Babboub,  JJ.) 
Heard  June  4, 1868 ;  decided  July  11, 1868. 

This  was  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  referee. 

The  action  was  brought  by  Charles  N.  Baldwin,  upon  a 
judgment  recovered  in  this  court  in  1849,  by  Joshua  P.  Hum- 
phreys and  others,  against  the  defendants,  Elizabeth  C.  Kim- 
mel  and  Alexander  F.  Eimmel,  for  $169.45.  The  answer  of 
the  defendant  Elizabeth  consisted  of  a  denial  of  the  allega- 
tions in  the  complaint,  an  averment  that  *no  summons  in  the 
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original  action  had  been  served  on  her,  and  that  at  the  time 
of  the  alleged  recovery  of  said  judgment  she  was,  and  still  con-* 
tinues  a  married  woman,  the  wife  of  the  defendant  Alexander. 

The  action  was  referred  to  Hon.  Murray  Hoffman,  as  sole 
referee,  to  hear  and  determine. 

The  judgment  recovered  in  1849  was  upon  a  promissoiy 
note.  The  complaint  in  that  action  did  not  expressly  seek  to 
charge,  her  separate  estate ;  it  was  not  alleged  in  it  that  the 
note  was  given  for  E.  C.  Kimmel's  benefit,  or  that  of  her 
separate  estate,  or  that  she  had  any  separate  estate.  It  waa 
admitted  on  the  trial  in  this  action  that  she  was,  at  the  time 
of  the  making  of  the  note  upon  which  the  judgment  was 
recovered,  and  at  the  time  of  the  recovery  of  the  judgment, 
and  still  is,  the  wife  of  the  defendant  Alexander  F.  Eimmel. 
The  plaintiff  had  judgment  against  the  defendant  E.  G.  Kim«* 
mel,  absolutely ;  and  she  now  appealed  therefrom. 

27.  Nohh  Rowan,  for  the  defendant,  appellant. 

I.  The  appellant,  by  reason  of  her  coverture,  was  not  liable 
on  the  note  upon  which  the  original  judgment  was  recovered^ 
That  contract  was,  as  to  her,  void.  {Yale  v.  Dtderer,  18 
N.  Y.  Rep,  265.    22  Id.  450.) 

II.  The  appellant  has  not  waived  this  defense  by  omitiog 
to  plead  in  the  former  action. 

1.  A  married  woman,  though  she  had  in  equity  a  power  of 
disposing  of  her  separate  estate,  is  incapable  of  making  a  con- 
tract personally  binding  upon  her  either  at  law  or  in  equity. 
The  statutes  of  1848  and  1849  have  not  changed  the  law  aa 
respects  her  capacity.     (  Yale  v.  Dederer,  supra.) 

2.  In  accordance  with  this  doctrine,  her  promissory  notes, 
bonds  and  other  obligations  have  uniformly  been  held  void. 
(2  Kenfa  Com.  164.  2  Story's  Eq.  Juris.  §§  1399,  1401. 
Gardner  v.  Gardner,  22  Wend.  626.)  And  a  confession  of 
judgment  by  her  is  void.  (  Wotkyns  v.  Abrahams,  14  How. 
Pr.  191.    BriUin  v.  WUder,  6  HUl,  242.) 

3.  It  is  claimed,  however,  that  a  feme  covert  can  do  that 
indirectly  which  the  law  does  not  permit  her  to  do  directiy. 


NEW  YORK-JULY,  1863.  Ill 

Baldwin  v.  Kimmel. 

This  position  is  entirely  at  war  with  principle,  and  nnflostained 
by  authority. 

4.  Govertore  incapacitates  from  any  and  every  contract^ 
except  such  as  arise  from  the  Jus  disponendi,  A  Contracting 
capacity  is  required,  in  order  to  waive  a  right;  and  it  must  he 
borne  in  mind  that  the  personal  contracts  of  a  married  woman 
STB  not  voidable  merely,  but  void,  (1  Pars,  on  Gant.  286,  369, 
3S2,  note.)  The  cases  relied  upon  by  the  respondent  fall  fitr 
short  of  sustaining  the  referee's  decision  in  this  case.  There 
is  no  case  wherein  an  attempt  by  a  plaintiff  to  enforce  a  judg- 
ment in  personam  against  a  married  woman  has  been  aided 
by  the  courts. 

in.  Formerly,  a  debt  in  a  case  like  this  might  be  relieved 
upon  a  writ  of  error  coram  nobts,  (Tidd'a  Pr.  1135, 1136,) 
sod  though  this  v^as  not  strictly  a  writ  of  right,  yet  the  comt 
could  not  refuse  the  writ,  when  error  in  fact  outside  the  record 
plaioly  appeared.  (Highie  v.  Comstock,  1  Denioj  652.)  Now 
the  writ  of  error  is  abolished,  and  the  only  manner  of  review- 
iBg  a  judgment  is  by  appeal.  (Godey  §  323.)  And  no  appeal 
can  be  had  from  a  judgment  by  default.  (Pope  v.  Dinsmore^ 
8  Aib.  Pr.  429.  Stewart  v.  Morton,  Id.  429,  note.)  And  no 
iray  is  provided  for  the  assignment  of  errors  in  fact.  The 
retnedy  by  motion  is  addressed  to  the^^discretion  of  the  court. 
(Genet  v.  Dusenbury,  2  Dwr,  679.)  The  Code  is  not  to  be 
coDstnied  so  as  to  deprive  the  defendant  of  any  rights  she 
woidd  have  had  before ;  but  having  abolished  the  former  rem- 
edy, it  leaves  to  *her  the  privilege  of  asserting  her  rights  by 
answer.     (Code,  §  150.) 

lY.  The  complaint  set  forth  a  personal  judgment,  and  asks 
for  a  judgment  of  the  same  kind.  It  is  defective  in  not 
aQ^ing  that  the  debt  (the  judgment)  was  contracted  for  the 
benefit  of  her  separate  estate — or  that  she  has  any  separate 
estate.  (Dtckermany.AhrahamBj^lBarh.iSl.)  The  amend- 
ment (tf  1862,  to  section  274  of  the  Code,  does  not  affect  or 
alter  the  rules  of  pleading.  It  only  relates  to  the  form  of  the 
judgment. 

Y.  We  have  assumed  that  the  summons  in  the  original 
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action  was  served  on  the  appellant.  We  insist,  however,  that 
there  was  no  such  service,  and  that  the  referee  should  have 
found  for  the  appellant  on  this  ground. 

1.  This  defense  can  be  set  up,  and  is  available  in  this  action. 
It  goes  to  the  question  of  jurisdiction,  and  is  always  held  a 
good  defense.  {Starbuck  v.  Murray^  5  Wend.  148.  Noyes  v. 
Butler,  6  Barb.  613.    Dobaon  v.  Pearce,  12  N.  T.  Rep.  156.) 

2.  This  is  a  case  vhere  a  court  of  equity  would  undoubtedly 
give  relief,  and  where  we  can  avail  ourselves  of  our  equitable 
rights  by  answer.     {Dobaon  v.  PearcCj  supra.) 

Beuben  W.  Van  Pelt,  for  the  plaintiff,  respondent 

I.  Coverture,  like  infancy,  usury,  the  statute  of  limitations 
must  be  pleaded ;  if  not,  it  will  be  deemed  waived.  It  is  not 
competent,  even  on  appeal  from  a  judgment,  to  raise,  for  the 
first  time  the  question  of  coverture,  when  it  has  not  been 
pleaded,  although  the  evidence  shows  the  facts  to  have  existed, 
{Gastree  v.  Gavdle,  4  E.  D.  Smith,  426.) 

II.  The  judgment  is  not  void,  but  is  a  valid  and  binding 
judgment  until  reversed,  and  no  proceedings  whatever  have 
been  taken  to  vacate  or  reverse  the  judgment  in  question. 
{Oenety,  Duaenbury,  2  Duer,  679.) 

III.  No  fraud  or  unfair  means  were  practiced  against  the 
defendant  to  recover  the  original  judgment,  and  she  had  acqui- 
esced in  it  for  fourteen  years.  There  can  scarcely  be  a  doubt 
but  that  Mrs.  Eimmel  was  served  with  the  summons  and  com* 
plaint,  and  if  any  irregularity  existed  in  the  manner  of  enter- 
ing and  the  form  of  the  judgment  against  her,  it  should  have 
been  corrected  by  motion.  Mere  irregularities  do  not  render 
judgments  absolutely  void.  (IngersoU  v.  Bostioick,  22  N.  T. 
Sep.  425.) 

By  the  Coubt,  Bobebtson,  J.  The  defendant  is  a  mar- 
ried woman,  and  the  present  action  seems  to  be  brought  against 
her  in  order  to  obtain  the  benefit  of  the  amendment  of  section 
274  of  the  Code,  passed  in  April,  1862,  whereby  judgment  was 
authorized  to  be  given  against  a  married  woman  for  costs  and 
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damages  to  be  levied  of  her  aqparate  estaie;  and  also  of  sec- 
tioii  287,  authorizing  the  issuing  of  executions  against  married 
women  to  be  levied  of  their  separate  estate.  These  amend- 
ments, which  extended  the  provisions  passed  in  1853,  relative 
to  contracts  of  a  wife  before  marriage,  {Laws  of  1853,  p.  1057, 
cA.  576,)  to  all  her  liabilities,  left  the  right  of  action  against, 
or  the  liability  of,  a  married  woman  to  be  tried  in  the  action, 
and  postponed  the  determination  of  the  mode  of  satisfying 
the  amount  recovered  to  the  execution.  The  judgment  thereby 
did  not  cease  to  be  in  rem,  but  became  nominally  im  personam, 
only  to  be  enforced  against  a  particular  kind  of  property. 

These  amendments  would,  of  course,  not  do  away  with  the 
necessity  of  alleging  in  the  complaint  and  showing  the  liability 
of  a  married  woman,  for  an  act  relating  to  her  separate  estate 
or  trade,  carried  on  by  her  under  the  act  of  1860,  (N.  T.  Sess. 
Laws  1860,  p.  157,  §  7,)  or  generally  whatever  was  necessary 
to  show  her  liability.  A  woman  may  be  arrested  for  a  willM 
injury  to  person,  character  or  property ;  and  therefore  judg- 
ment may  be  obtained  against  her  for  damages  for  such  mis- 
conduct, (Godey  §  179,)  but  this  has  been  held  not  to  apply  to 
married  women,  (Anon.  1  Duer,  613;  8.  0.  8  How.  134,) 
and  no  such  remedy  could  be  enforced  against  one. 

The  amendments  of  1862,  therefore,  leave  undetermined 
several  important  questions,  whether  a  married  woman,  against 
whom  a  judgment  has  been  obtained,  may  be  subjected  to 
supplementary  proceedings  as  r^ards  her  separate  property ; 
whether  on  a  judgment  against  a  married  woman  for  a  tort 
her  separate  estate  may  be  levied  on ;  whether  she  can  give  a 
confession  of  judgment,  {See  Wothtns  v.  Abrahams^  14  How. 
191 ;  Person  v.  Wc^rren^  14  Barb.  488,)  and  whether  a  new 
action  can  be  commenced  on  a  judgment  against  her  for  any 
cause,  so  as  to  enable  the  plaintiff  to  make  her  separate  prop- 
erty liable  on  execution ;  in  other  words,  whether  a  married 
woman  is  to  be  considered  in  all  respects  as  a  feme  sole  in 
r^ard  to  her  liability,  and  the  judgment  in  an  action  against 
her ;  except  as  to  the  mode  of  enforcing  such  judgment. 

At  common  law  a  married  woman  could  have  no  personal 
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property,  except  choses  in  action  not  reduced  to  possession,  and 
they  could  not  be  levied  on,  and  her  separate  personal  estate 
could  not  be  reached  on  a  mere  judgment.  On  a  judgment, 
therefore,  against  her  personally,  only  her  real  estate,  while 
her  husband  lived,  or  her  personal  estate  acquired  or  reduced 
to  possession  after  his  death,  could  be  reached  by  execution. 
•  A  fair  interpretation  of  the  two  amendments  of  sections  274 
and  287,  in  1862,  seems  to  require  that  in  all  cases  of  a  judg- 
ment against  a  married  woman,  it  should  be  expressly  stated 
therein  that  the  amount  is  "^o  he  levied  or  collected  of  her 
separate  estate  and  not  otherwise"  as  in  judgments  formerly 
against  executors  or  administrators;  and  the  execution  of 
course  should  follow  the  judgment  in  its  terms.  As  a  plaintiff, 
therefore,  can  hereafter  get  no  more,  or  less,  by  such  a  judgment 
hereafter  obtained,  than  he  would  have  by  the  first  one,  he 
probably  would  be  entitled  to  sue  upon  it,  in  all  cases.*  At  the 
time  of  the  recovery  of  the  judgment  sued  upon  in  this  case, 
(1849,  August  1,)  it  depended  upon  the  form  of  the  judgment, 
whether  only  the  real  estate  of  the  defendant  could  be  levied  on, 
and  all  remedy  against  her  personal  property  must  be  postponed 
until  her  husband's  death  or  not.  It  was  in  form  a  general 
judgment  in  personam^  to  be  enforced  by  all  the  means  by 
which  such  a  judgment  could  be  enforced,  but  by  no  other. 
The  only  judgment  which  can  now  be  given  is  one  to  be 
enforced  against  the  separate  property  of  the  defendant,  and 
in  order  to  warrant  that,  it  should  now  be  alleged  and  shown 
either  that  the  original  cause  of  action,  on  which  the  first  judg- 
ment was  obtained,  or  that  such  judgment  itself  warranted  it. 
A  mere  absolute  judgment  in  personam^  which  could  not  have 
been  enforced  against  the  defendant's  personal  property  until 
her  husband's  death,  and  never  could  have  been  enforced  against 
her  separate  estate,  obtained  before  the  change  in  the  law, 
would  not  warrant  such  a  new  judgment.  All  contracts  or 
acts  of  married  women  which  would  in  any  way  make  them 
liable,  would,  if  made  after  the  passage  of  the  amendatory 
statute  of  1862,  subject  their  separate  estate,  and  it  only,  to 
the  provisions  of  that  statute.     In  order  to  obtain  the  benefit 
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of  the  change  in  the  law,  by  a  judgment  to  be  levied  upon 
the  separate  property  of  the  defendant,  I  think  the  plaintiff 
was  bound  to  establish,  at  least,  that  such  separate  property 
could  have  been  reached  on  such  original  judgment,  although 
not  so  expressly  declared  in  it ;  in  other  words,  that  the  origi- 
nal cause  of  action  was  such  as  to  entitle  the  plaintiff  to  a 
judgment  against  the  separate  estate  of  the  defendant. 

Otherwise  the  effect  of  the  amendments  of  1862  would  be, 
to  allow  the  plaintiff  to  reach  property  on  the  faith  of  which  the 
original  liability  never  was  incurred,  which  could  not  then  have 
been  applied  to  its  satisfaction,  but  which  the  legislature  now 
by  a  species  of  confiscation  is  presumed  to  apply  for  that  pur- 
pose, thus  stripping  every  married  woman  in  this  stata  of  her 
vested  rights  under  any  deed  of  trust  in  her  favor.  An  inten- 
tion not  to  be  presumed,  even  if  the  act  itself  were  constitutional. 
The  language  of  such  amendments  is  imperative  '^of  her  sepa- 
rate estate  and  not  otherwise"  As,  therefore,  the  judgment 
was  obtained  before  the  passage,  of  the  act  of  1862,  and  the 
pleadings,  in  the  action  in  which  it  was  recovered,  show  it  was 
obtained  on  a  promissory  note  claimed  to  be  made  by  the 
defendants,  I  think  the  plaintiff  was  bound  to  establish  that 
it  was,  when  made,  binding  upon  her  separate  estate,  before  he 
becomes  entitled  to  a  judgment  to  reach  that  now  which  ii^ 
the  only  judgment  he  can  get. 

The  decision  of  the  referee  giving  judgment,  therefore,  against 
the  defendant  without  proof  that  her  separate  estate  was  liable, 
or  that  the  liability  arose  since  April,  1862,  was  erroneous  and 
ought  to  be  reversed  for  that  reason  alone. 

But  the  original  judgment  was  only  against  E.  G,  Einmiel 
and  Alexander  Kimmel.  In  the  complaint  therein  it  was 
alleged  that  E.  C.  Kimmel  made  the  note  sued  on.  The  affi- 
davit of  service  of  the  complaint  and  summons  was  upon 
E.  C.  Kimmel  only.  Nothing  appeared  on  the  record  to 
show  that  Elizabeth  O.  Kimmel  was  the  defendant  intended, 
or  that  she  was  a  married  woman.  There  is  no  evidence  in 
this  case  to  identify  the  present  defendant  with  the  E,  C. 
Kinmiel  mentioned  in  such  original  action  as  defendant  therein, 
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or  with  the  person  serred  with  the  summonB  or  complaint 
therein.  The  defendant  denies  in  her  answer  in  this  action 
upon  the  judgment,  and  denied  in  her  testimony,  any  such 
service,  and,  as  well  as  her  husband,  testified  to  facts  showing 
its  exceeding  improbability.  No  evidence  was  offered  to  con* 
tradict  such  testimony,  except  a  promise  by  the  defendant  to 
pay  such  judgment,  which  does  not  conflict  with  it.  Such 
promise,  if  supported  by  a  sufficient  consideration,  might  war- 
rant a  new  action,  but  would  not  make  a  judgment  without 
,  jurisdiction  regular,  or  prove  that  any  paper  had  been  served 
on  the  defendant.  She  may  have  made  the  note,  and  thought 
herself  honorably  bound  to  pay  the  judgment ;  but  the  promise 
was  no  admission  of  a  legal  liability,  or  regularity  in  the 
judgment.  In  the  absence  of  any  conflict  of  evidence,  the 
defendants  testimony  established  that  she  was  not  served, 
which  either  made  the  judgment  void  for  want  of  jurisdiction,  at 
least  as  regarded  her,  or  disproved  her  identity  with  the  person 
made  defendant  by  service.  (Starbuck  v.  Murray,  5  Wend. 
148.  Noyes  v.  Butler ,  6  Barb.  613.  Dobaon  v.  Pearce,  2  Kem. 
156,  164)     For  this  reason  also  the  judgment  was  erroneouSw 

Upon  the  foregoing  principles,  the  testimony  to  show  the 
consideration  of  the  original  note,  was  admissible  to  show  that 
the  defendant's  separate  estate  was  not  liable ;  and  was  im- 
properly excluded. 

The  judgment  must  be  reversed,  the  order  of  reference 
vacated,  unless  the  parties  consent  to  its  standing,  and  a  new 
trial  had,  with  costs  to  abide  the  event. 

Whitb,  J,  A  judgment  was  recovered  in  August,  1849, 
by  Joshua  P.  Humphreys  and  Edward  B.  Humphreys,  against 
E.  C.  Kimmel  and  Alexander  F.  Kimmel,  upon  a  promissory 
note,  made  by  E.  C.  Kimmel  to  the  order  of  and  indorsed  by 
Alexander  F.  Kimmel.  The  judgment  was  recovered  by  de- 
fault ;  and  the  judgment  roll  and  proceedings  are  in  the  form 
usual  upon  judgments  by  default  in  such  cases,  except  that 
the  affidavit  of  service  of  the  summons  and  complaint  on  the 
defendants,  is  not  made  by  the  sheriff,  and  it  does  not  state 
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that  the  person  making  the  service  knew  either  of  the  persons 
served,  to  be  either  of  the  persons  mentioned  or  described  in 
the  summons  as  a  defendant  therein  ;  nor  does  it  state  that  a 
copy  of  the  summons  or  complaint  was  left  with  either  of 
them. 

This  judgment  came  by  assignment  to  Baldwin,  the  above 
named  plaintiff,  who  in  1862  brought  the  present  action  upon 
it,  against  the  sbove  named  defendants,  Elisabeth  C.  Kimmel 
and  Alexander  F.  Kimmel,  allying  in  the  complaint,  the 
recovery  of  the  above  mentioned  judgment  in  1849,  that  the 
defendant,  Elizabeth  0.  Kimmel,  sued  in  this  action,  is  the 
8ame  person  against  whom  the  judgment  was  revovered  in 
1849,  by  the  name  of  E.  C.  Kimmel,  that  said  judgment  of 
1849  remains  in  full  force  and  effect,  and  was  duly  assigned  to 
the  present  plaintiff,  Baldwin,  by  whom  it  is  now  owned  ;  and 
thereupon  judgn^ent  is  demanded  in  the  complaint  against  the 
defendants  for  the  full  amount  of  the  original  judgment  with 
interest. 

The  defendant.  Elizabeth  C.  Kimmel  was  alone  served  with 
the  summons  and  complaint  in  the  present  action,  and  alone 
answered,  denying  in  her  answer  every  allegation  of  the  com- 
plaint ;  and  further  denying  that  she  had  been  served  with  the 
summons  and  complaint  in  the  action  of  1849 ;  and  also  con- 
troverting the  allegation  that  she  was  the  person  intended  to 
be  described  as  defendant  by  the  name  of  E.  C.  Kimmel  in 
that  action ;  and  alleging  that  at  the  time  of  the  recovery  of 
the  judgment  in  1849,  she  was  and  is  yet,  a  married  woman, 
the  wife  of  said  Alexander  F.  Kimmel ;  and  further,  denying 
any  indebtedness  to  the  Humphreys  upon  which  her  separate 
estate  could  be  charged. 

The  cause  was  referred,  and  upon  the  trial  before  the  referee, 
the  judgment  roll  of  the  judgment  of  1849  was  read  in  evi- 
dence, under  exceptions  taken  by  the  defendant ;  said  excep- 
tions alleging  that  the  judgment  was  void ;  first,  because  it  is 
a  judgment  in  personam  against  a  married  woman,  upon  a 
promissory  note  made  by  her  during  coverture ;  and  secondly, 
because  the  affidavit  of  service  of  the  Mmlnons  and  complaint 
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is  insufficient.  Proof  of  the  assignment  of  the  judgment  to 
the  present  plaintiff  was  also  made. 

The  defendant  Elizabeth  C.  Kimmel  testified  on  her  own 
behalf  that  she  was  the  wife  of  the  defendant^  Alexander  F. 
Kimmel,  and  was  so  at  the  time  of  the  making  of  the  note 
upon  which  the  judgment  of  1848  was  obtained ;  that  she 
was  never  served  with  the  summons  and  complaint  in  tho 
action  of  1849,  and  could  not  have  been  served  at  the  time 
stated  in  the  affidavit  of  service  annexed  to  the  roll,  namely, 
June  18,  1849,  because  at  that  time  and  for  many  days  pre- 
viously, and  for  many  weeks  afterwards,  she  was  very  sick  in 
bed  with  cholera,  confined  to  her  room  from  the  second  week 
in  June  until  September,  1849,  so  sick  that  none  but  her 
attendants  were  permitted  to  see  her,  being  a  part  of  the  time 
out  of  her  mind ;  and  the  first  knowledge  that  she  had  of  the 
judgment  of  1849,  was  when  the  summons. and  complaint  in 
the  present  action  were  served  upon  her. 

Her  husband,  the  defendant,  Alexander  F.  Kimmel,  was 
also  sworn,  and  corroborated  her  testimony.  ^ 

Edward  B.  Humphreys  was  sworn  for  the  plaintiff,  and 
stated,  ^^  that  he  had  at  least  a  dozen  conversations  with  the 
defendant  since  the  judgment  in  question,  in  which  he  referred 
to  the  judgment,  and  she  said  she  would  pay  it  when  she  was 
able."  .     . 

The  defendant,  Mrs.  Kimmel,  being  recalled,  stated  pos* 
itively^  that  she  never  had  the  conversations  with  Humphreys, 
which  he  swore  to ;  that  he  had  not  been  inside  her  house  and 
she  had  not  seen  him  since  1848. 

The  defendants'  counsel  offered  to  show  that  the  note  on 
which  the  judgment  of  1849  was  recovered,  was  given  for  a 
debt  due  from  Alexander  F.  Kimmel  to  the  Humphreys,  and 
not  for  any  indebtedness  of  the  defendant  Elizabeth,  nor  for  her 
benefit,  nor  for  the  benefit  or  upon  the  credit  of  her  separate 
estate.  The  plaintiff's  counsel  objecting  to  the  testimony,  it 
was  excluded  by  the  referee,  to  which  decision  the  defendants 
counsel  excepted. 

Upon  the  foregoing  testimony  the  referee  found  the  exist- 
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ence  of  the  judgment  of  1849  unreyersed,  and  in  fall  force 
and  effect,  and  that  the  whole  amount,  with  interest,  is  due 
and  payable ;  that  the  plaintiff  is  entitled  to  recover  the  same ; 
that  the  judgment  was  obtained  upon  a  promissory  note  made 
by  the  defendant,  Elizabeth,  and  indorsed  by  her  husband, 
the  defendants  then  being  husband  and  wife ;  that  neither  of 
them  made  any  defense  to  the  action  on  the  note ;  and  that 
the  defense  of  her  then  coverture  can  not  be  made  available 
hy  the  defendant,  Elizabeth,  in  the  present  action. 

The  defendant  duly  excepted  to  these  findings. 

The  judgment  entered  upon  the  findings  concludes  by  ad- 
judging, "that  the  said  judgment  be  enforced  and  collected 
according  to  law,  out  of  the  separate  estate  or  property  of  the 
said  defendant,  Elizabeth  C.  Kimmel." 

The  defendant  appeals  from  the  judgment  thus  rendered 
against  her,  and  (so  far  as  I  can  gather  from  the  printed  case 
and  points)  alleges,  as  grounds  for  reversal,  in  substance : 

1st.  That  the  note  upon  which  the  judgment  of  1849  was 
recovered  was  void,  by  reason  of  the  maker's  then  coverture, 
and  that  the  plea  of  coverture  is  as  available  to  the  defendant 
in  this  action,  which  is  brought  upon  the  judgment  recovered 
upon  the  note,  as  it  would  have  been  in  the  original  action 
brooght  upon  the  note  itself,  if  it  had  been  then  pleaded. 

2d.  That  the  present  action  being  brought  against  a  mar- 
ried woman, /Upon  a  judgment  in  personam  recovered  against 
her,  the  complaint  should  allege  flusts  showing  affirmatively 
that  the  debt  for  which  the  note  was  given  was  an  indebted- 
ness of  the  defendant,  incurred  for  the  benefit  or  upon  the 
credit  of  her  separate  estate ;  and  that  the  complaint  not  con- 
taining such  allegations,  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  plaintiff  must  therefore 
fail. 

3d.  That  the  judgment  of  1849  was  void  as  to  the  defend- 
ant, Elizabeth  C.  Kimmel,  because  the  court  never  had  juris- 
diction of  her ;  no  summons  having  been  served  upon  her,  and 
she  never  having  appeared  in  the  action. 
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Upon  neither  the  first  nor  second  point  above  stated^  shonld 
the  judgment  in  this  case  be  reversed^  in  my  opinion. 

If  the  defendant  omitted  to  plead  her  coverture  when  she 
might  have  done  so^  and,  instead  of  so  pleading,  she  has  suf- 
fered a  judgment  to  be  taken  against  her  by  default,  the 
record  of  which  presents  on  its  face  no  error  of  fact  or  of  law, 
(for  nothing  of  her  coverture  appears  upon  the  judgment  roll,) 
die  can  not  interpose  that  plea  in  an  action  brought  against 
her  upon  the  judgment.  Her  only  remedy  would  be  to  apply 
by  action  or  motion  to  open  the  original  judgment  and  let  her 
in  to  defend  that  suit. 

And  as  to  the  allegations  proper  in  a  complaint  in  an  action 
upon  such  a  judgment  as  that  recovered  in  1849';  all  that  it 
is  necessary  for  the  plaintiff  to  allege  in  the  complaint,  is  the 
fact  of  the  present  existence  of  the  judgment  unreversed  and 
unsatisfied.  It  is  not  necessary  to  go  behind  it,  and  make 
allegations  respecting  pre-existing  matters,  which  that  judg- 
ment must  be  presumed  to  have  disposed  of,  and  respecting 
which  it  is,  so  long  as  it  stands,  a  complete  and  conclusive 
finality. 

A  question  respecting  the  connection  or  relation  of  the 
original  judgment  to  the  defendant's  separate  property,  no 
more  arises  in  such  a  case,  than  it  would  in  a  case  in  which  a 
married  woman  should  be  sued  upon  a  promissory  note  made  by 
her  before  marriage,  while  a  ftme  sole ;  and  need  no  more  be 
stated  or  referred  to  in  i^e  complaint  in  one  case  than  in  the 
other. 

The  direction  in  the  judgment  in  this  action,  ^^  that  it  be 
collected  and  enforced  out  of  the  defendant's  separate  estate/' 
is  not  otherwise  objectionable  than  that  it  fails  to  adopt,  with 
sufficient  literal  accuracy,  what  is  now  the  authorized  form  of 
a  judgment  against  a  married  woman,  in  every  case  and  for 
any  cause,  (Seas.  Laws  of  1861,  p.  849,)  the  object  of  this 
statute  being,  as  I  suppose,  merely  to  give  more  full  expres- 
sion or  effect  to  the  new  principle,  that  the  wife's  debts  can  be 
made  chargeable  only  upon  her  own  separate  estate,  and^the 
husband's  debts  only  upon  his  separate  property. 
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But  on  the  third  of  the  above  points  I  think  that  the  tes- 
timony, as  it  is  given  in  the  case,  preponderates  irresistibly  in 
fiivor  of  the  conclusion  that  the  defendant  was  not  served  with 
a  summons  or  complaint  in  the  original  action.  All  the  pro- 
ceedings in  that  action  should,  therefore  be  regarded,  as  to 
her  coram  non  judice,  and  the  judgment  as  to  her  absolutely 
void. 

Upon  that  ground,  therefore,  I  concur  in  the  conclusion, 
that  the  judgment  in  the  present  action  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event ;  the  order 
of  reference  to  be  vacated  unless  the  parties  stipulate  that  it 
ahftll  remain. 

Judgment  reversed. 


August  Haupt,  plaintiff  and  respondent,  t;^.  Hermann  Pohl- 
MAKN,  defendant  and  appellant. 

1.  A  judge  at  tbe  trial  is  not  bound,  without  the  request  of  parties,  to  give  any 
infltrnctioiis  to  the  Jury.  The  latter  are  preenmed  to  be  acquainted  with  aU 
the  roles  of  law,  in  regard  to  which  the  partie^  do  not  require  them  to  be 
instructed,  or  the  court  does  not  iiistruct  them. 

2.  In  an  action  for  malidous  prosecution  in  arresting  the  plahitiff  for  felony,  the 
fibct  that  the  plaintiff  was,  on  the  hearing,  committed  by  the  magistrate  to 
await  the  action  of  the  grand  jury,  \a  not  conclusiye  eyidenoe  of  probable  cause* 

S.  ConclusiTe  evidence  means  either  a  presumption  of  law,  or  else  eridence  so 

strong  as  to  oTerbear  all  other  in  the  case  to  the  contrary. 
i.  In  an  action  for  malicious  prosecution,  want  of  probable  cause,  though  a 

question  of  law,  may  properly  be  passed  upon  by  the  jury,  m  the  absence  of 

any  request  to  the  judge  to  instruct  them  as  to  the  law. 

5.  A  refdsal  to  nonsuit  will  be  sustained  on  appeal,  if  it  appears  tiiat  there  was 
fliM(]]y  in  tiie  case  sufBdent  evidence  to  be  submitted  to  the  jury. 

6.  Slighter  evidence  wiD  suffice,  to  establish  the  want  of  probable  cause,  than  U> 
establish  an  afflrmatire. 

7.  What  constitutes  suffident  probable  cause  to  justify  a  prosecution  for  larceny. 

(Before  Bobbbtsok,  Whitb  and  Babboub,  JJ.) 
Heard  June  10, 1868;  dedded  July  11, 1868. 
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This  was  an  appeal  from  a  judgment  entered  on  a  verdict 
in  favor  of  the  defendant. 

The  actioA  was  brought  by  August  Haupt  against  Hermann 
F.  Pohlmann,  to  recover  damages  laid  at  $10,000,  for  malicious 
prosecution  and  imprisonment.  The  complaint  alleged  a  ma- 
licious prosecution  of  the  plaintiff  by  the  defendant,  in  charge 
ing  him  with  grand  larceny  and  embezzlement ;  the  arrest, 
examination  and  commitment,  and  the  discharge  of  the  plain- 
tiff, the  grand  jury  having  refused  to  return  a  true  bill.  The 
answer  denied  want  of  probable  cause,  and  malice,  and  averred 
that  the  defendant  acted  upon  probable  cause  and  under  advice 
of  counsel. 

The  cause  was  tried  before  Justice  White,  and  a  jury,  on 
the  14th  day  of  November,  1861. 

When  the  plaintiff  rested  his  case,  it  appeared  that  he  was 
superintendent  of  the  defendant's  laundry,  up  to  the  18th  day 
of  July,  1860;  that  he  received  and  collected  about  $150 
without  the  knowledge  of  the  defendant  and  without  rendering 
any  account  therefor ;  that  on  the  18th  day  of  July,  he  left 
the  employ  of  the  defendant;  that  he  took  a  pass  book  of  a 
Mrs.  Van  Houten  with  him,  when  he  left,  which  contained 
the  items  of  moneys  paid  to  him  by  her,  all  of  which  became 
first  known  to  the  defendant  after  the  plaintiff  had  left ;  the 
plaintiff  did  not  clainf  that  he  was  authorized  to  retain  these 
sums.  Nothing  was  shown  on  the  part  of  the  plaintiff  to 
explain  a  deficiency  in  the  number  of  shirts  entrusted  to  him, 
or  to  show  that  the  defendant  had  no  reasonable  grounds  of 
believing  that  the  plaintiff  had  taken  the  missing  shirts. 

A  motion  made  by  the  defendant  to  dismiss  the  complaint 
was  denied,  and  exception  taken. 

On  the  part  of  the  defendant,  it  was  then  shown  that  the 
plantiff  received  a  lot  of  shirts  from  the  defendant's  cus- 
tomers; after  the  plaintiff  had  left,  •  the  defendant  and  a 
witness,  Weilder,  examined  their  account  of  shirts  delivered 
and  received,  and  found  a  deficiency  of  about  twenty  dozen,  for 
which  the  defendant  paid  $157.  There  was  evidence  that  the 
plaintiff's  reputation  for  truth  and  veracity  was  bad.     The 
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defendant  testified  that  he  had  received  notice  of  the  plaintiff's 
intention  to  leave  ;  found  his  cloak  and  shawl  in  the  plaintiff's 
possession,  up  town ;  never  saw  a  book  of  account  of  money 
collected  by  the  plaintiff,  and  did  not  know  that  he  had 
received  money  from  Mrs.  Van  Houten,  but  ascertained  this 
fact  about  six  days  after  the  plaintiff  had  left ;  that  he  acted 
upon  the  advice  of  counsel,  in  making  the  charge.  On  a 
former  occasion,  when  two  shirts  were  missing,  the  foreman 
told  the  defendant  that  they  had  been  delivered  to  the  plain- 
tiff, who  returned  them  afterwards,  after  they  had  been  worn. 
The  plaintiff  called  several  witnesses  to  prove  his  good  char- 
acter. The  counsel  for  the  defendant  then  renewed  the  motion 
to  dismiss  the  complaint,  on  the  ground  that  from  the  evidence 
it  appeared  that  the  defendant  had  probable  cause  for  prefer- 
iog  the  charge.  The  court  denied  the  motion,  and  the  defend- 
ant excepted. 

The  court  thereupon  charged  the  jury,  among  other  things, 
as  follows :  "  The  point  for  your  consideration  is^  whether  the 
defendant  proceeded,  in  the  matter  of  the  prosecution  of  the 
plaintiff,  in  a  careful,  honest,  prudent  manner,  and  without 
malice.  If  you  think  he  has  done  so,,  and  that  there  was 
probable  cause  for  his  action  in  the  premises,  then  he  is  enti- 
tled to  a  verdict  at  your  hands.  If,  on  the  contrary,  you  find 
that  there  was  no  probable  cause  for  the  defendant's  suppos- 
ing that  there  had  been  a  theft  committed,  or  money  embez- 
zled by  the  plaintiff ;  if  you  think  it  was  mere  unreasonable 
suspicion,  such  as  no  man  of  ordinary  understanding  should 
have  entertained,  you  are  to  determine  whether  there  was  prob- 
able cause  for  the  action  of  the  defendant  in  the  matter  com- 
plaint of,  and  whether  he  acted  in  a  malicious,  or  in  a 
prudent,  reasonable  and  temperate  manner."  The  defendant 
excepted  to  that  part  of  the  charge  instructing  the  jury  that 
they  were  to  determine,  from  all  the  facts  in  the  case,  whether 
there  was  probable  cause  or  not. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  that  the  conmiitment  before  the  magistrate  was 
evidence  of  probable  cause.     The  court  declined  so  to  charge, 


124        OASES  IN  THE  SUPEBIOR  COURT. 

Haapt  V.  Pohlmann. 

but  did  charge  the  jury  as  follows:  ^^The  commitment  is  an 
item  of  evidence  showing  probable  cause^  but  is  by  no  means 
conclusive  evidence."  To  this  the  defendant's  counsel  excepted. 
The  jury  thereupon  rendered  a  verdict  for  the  plaintiflf,  for 
the  sum  of  $600.  From  the  judgment  entered  upon  this  ver- 
dict the  defendant  appealed. 

James  Eschwege^  for  the  defendant,  appellant. 
I.  The  learned  court  erred  in  refusing  to  dismiss  the  com- 
plaint when  the  plaintiff  rested. 

1.  The  proceedings  and  depositions  before  the  police  magis- 
trate read  in  evidence  by  the  plaintiff,  and  his  commitment, 
are  evidence  of  probable  cause. 

2.  The  plaintiff  failed  to  show  a  want  of  probable  cause. 
The  fact  that  the  grand  jury  did  not  return  a  true  bill,  is 

not  prima  facie  evidence  of  want  of  probable  cause.  {Byne 
V.  Moorcy  5  Taunt.  187.  Freeman  v.  Arkell^  2  B.  d  G.  494 
Vanderhiit  v.  Ma/thiSy  5  Duer^  304.) 

3.  The  plaintiff  failed  to  prove  malice  on  the  part  of  the 
defendant.  {BuUceley  v.  Smithy  2  Duery  271.  Vanderhiit  v. 
MathiSy  5  id.  304.)  When,  as  in  this  case,  upon  the  plain- 
tiff resting,  a  verdict  in  his  favor  would  be  against  or  not 
sustained  by  the  evidence,  a  nonsuit  should  be  granted.  (Ernst 
V.  The  Hudson  River  R.  R.  Ob.,  24  How.  Pr.  97.  Wilds  v. 
The  Hudson  River  R.  R.  Ob.,  24  N.  T.  Rep.  430.) 

II,  The  learned  judge  erred  in  refusing  to  dismiss  the  com- 
plaint after  the  parties  had  rested ;  the  uncontroverted  and 
clearly  established  facts  not  being  sufficient  to  prove  a  want 
of  probable  cause.  (  Besson  v.  Southard^  10  N.  T.  Rep.  236. 
Bulkeley  v.  Smith,  2  Duery  261.  Hasten  v.  DeyOy  2  Wend. 
424,  426.     Burlingame  v.  Burlingamey  8  Coweny  141.) 

III.  The  court  erred  in  instructing  the  jury  that  "they,  the 
jury,  were  to  determine  from  all  the  facts  in  the  case,  whether 
there  was  probable  cause  or  not."  Probable  cause  is  in  all  cases 
a  question  of  law,  in  relation  to  which  the  judge  who  tries  the 
cause  is  bound  to  express  a  positive  opinion.  {Bulkeley  v. 
Smithy  supra,    Bulkeley  v.  KeteltaSy  6  N.  Y.  Rep.  384) 
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lY.  The  court  erred  in  qualifying  the  request  to  charge, 
made  by  the  defendant,  that  the  commitment  was  evidence  of 
probable  cause ;  by  adding  the  qualification,  the  court  left  it 
to  the  jury  to  find  that  the  commitment  was  not  evidence  of 
probable  cause. 

Y.  The  verdict  is  against  the  evidence.  The  jury  found 
that  the  chaise  of  embezzlement  was  made  without  any  prob- 
able cause ;  the  account  signed  by  the  plaintiff,  his  own 
admission,  and  offered  on  his  part,  amounts  to  proof  of  prob- 
able cause.  (Scanlan  v.  Cowlet/y  2  Hilton^  489.)  The  jury, 
although  charged  by  the  court,  that  the  plaintiff,  to  recover, 
muBt  establish  malice  on  the  part  of  the  defendant,  have,  in 
the  absence  of  all  proof  of  such  malice,  found  a  verdict  for 
the  plaintiff     {Bvlhdey  v.  Smith,  aupra.) 

Samuel  Hirsch,  for  the  plaintiff,  respondeat. 

I.  The  judge  on  the  trial  passed  three  times  on  the  question 
of  probable  cause,  as  matter  of  law.  (1.)  In  denying  the 
motion  of  the  appellant's  attorney  below,  for  a  nonsuit 
(2.)  When  the  plaintiff  rested  his  case ;  and  lastly,  when  all 
the  testimony  on  the  part  of  the  plaintiff  was  in^  viz.  in  his 
chai^  to  the  jury. 

II.  There  was  evidence  to  show  the  absence  of  probable 
cause  for  the  arrest  and  imprisonment  of  the  plaintiff,  and 
malice  in  the  preferring  and  prosecuting  of  the  criminal  charges. 
The  plaintiff  Jiad  rendered  account  of  the  moneys*  received 
and  expended  before  the  imprisonment  and  alleged  malicious 
prosecution,  and  the  account  so  rendered  is  remarkably  partic- 
ular. There  was  nothing  from  which  the  defendant  could 
reasonably  have  inferred  or  suspected  the  larceny  of  the  shirts 
by  the  plaintiff.  The  attempt  to  impeach  the  character  of  the 
plaintiff  proves  the  malice  of  the  defendant. 

Ill  The  testimony  as  to  the  want  of  probable  cause,  as 
well  as  to  the  existence  thereof,  was  conflicting,  and  was  a 
proper  element  for  the  consideration  of  the  jury  in  determin-  . 
ing  what  damages,  if  any,  they  should  award  to  the  plaintiff, 
aad  was,  therefore,  properly  submitted  to  the  jury,  after  the 
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jndge  had  himself  passed  upon  the  question  of  probable  cause, 
as  a  question  of  law. 

Robertson,  J.  In  this  action,  which  is  brought  for  a  mali- 
cious prosecution,  the  principal  complaint  of  the  action  of  the 
court  on  the  trial  is,  that  the  evidence  not  having  been  suffi- 
cient to  establish  a  want  of  probable  cause,  it  should,  there- 
fore, not  have  been  left  to  the  jury.  There  was  no  request  made 
to  the  court  to  instruct  the  jury  that  any  particular  state  of 
facts  did  not  or  did  constitute  probable  cause  in  law.  It  did 
instruct  them  that  they  "  were  to  determine  from  all  th^  facta 
in  the  casCj  whether  there  was  probable  cause/'  to  which  an 
exception  was  taken.  A  request  was  made  to  charge  the  jury 
that  "  the  commitment  was  evidence  of  probable  cause ;"  which 
the  court  declined  to  charge  in  those  words,  but  did  instruct 
the  jury  that  sudi  "  commitment  was  an  item  of  evidence,  but 
by  no  means  conclusive  evidence ;"  to  which  also  an  exception 
was  taken.  Neither  of  those  instructions  were  improper.  Prima 
facie  every  case  tried  before  a  jury,  unless  otherwise  required, 
is  to  be  determined  by  them ;  a  court  is  not  bound,  without 
the  request  of  parties,  to  give  any  instructions  to  them,  and 
jurors  are  presumed  to  be  acquainted  with  all  the  rules  of  law, 
in  regard  to  which  the  parties  do  not  request  them  to  be  in- 
structed or  the  court  does  not  instruct  them.  Probable  cause 
was  an  essential  issue  in  this  case ;  the  testimony  was  ad- 
dressed to  the  jury,  and  it  was  their  province  to  determine 
from  the  established  facts  in  the  case,  in  the  absence  of  any 
instruction  to  the  contrary,  whether  there  was  a  want  of  prob- 
able cause ;  clearly  an  instruction  to  the  reverse  of  such  propo- 
sition would  not  have  been  correct.  If  the  counsel  was  ap- 
prehensive that  the  jury  would  understand  the  court  as  saying 
that  probable  cause  was  a  question  of  fact  and  not  of  law,  he 
should  have  required  the  instruction  to  be  made  more  definite, 
by  calling  on  the  court  to  pass  upon  such  proposition  more 
definitely.  (Wyman  v.  Hart,  12  How.  Pr,  122.  WincheU 
V.  Heehs,  18  K  Y.  Bep.  558.  Law  v.  Merrills,  6  Wend,  268.) 
The  charge  that  a  commitment  is  not  conclusive  evidence  of 
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pro1)able  cause  ia  correct,  and  does  not  qualify  its  being  evi* 
dence,  but  merely  affects  its  weight  as  such ;  conclusive  evidence 
means  either  a  presumption  of  law,  or  else  evidence  so  strong 
as  to  overbear  all  other  in  the  case  to  the  contrary.  (Aeby 
V.  Bapdycy  1  SiUy  9.) 

The  refusal  to  dismiss  the  complaint  is  of  course  sustained 
by  the  other  evidence  in  the  case,  if  it  furnishes  enough  to  go 
to  the  jury  upon,  and  it  is  wholly  immaterial  whether  at  the 
time  of  the  denial  of  such  motion  there  was  sufficient  or  not. 

The  right  to  permit  new  evidence  to  be  introduced  is  entirely 
a  matter  of  discretion  with  the  court  before  the  cause  is  dis- 
posed of  and  the  trial  ended.  But  the  defendant's  counsel 
renewed  the  motion  to  dismiss  upon  the  ground  that  the  facts 
in  the  case  showed  a  want  of  probable  cause,  as  matter  of  law, 
and  therefore  there  was  nothing  to  submit  to  the  jury. 

The  allegations  in  the  complaint  of  a  charge  by  the  defend- 
ant, before  some  police  justice  in  the  city  of  New  York,  against 
the  plaintiff,  of  a  felonious  embezzlement  of  certain  moneys 
belonging  to  him,  and  of  a  felonious  larceny  of  certain  shirts,  on 
which  a  warrant  was  issued  and  the  plaintiff  detained  in  cus- 
tody, is  admitted  in  the  answer.  It  sets  up  as  a  defense  that 
he  made  such  charge  believing  the  plaintiff  to  be  guilty  of 
the  offense  charged,  and  not  through  malice ;  avers  that  the 
plaintiff  was  in  his  employ  as  clerk,  from  January  to  July, 
1860,  and  received  a  large  sum  of  money  as  such,  and  applied 
the  same  to  his  o\^n  use,  without  the  defendant's  knowledge. 
That  he  left  the  defendant's  employ  on  the  19th  of  July,  1860, 
without  consulting  him,  and  he  did  not  know  of  his  collecting 
such  moneys  until  after  such  departure.  Also  that  the  plain- 
tiff received  a  large  quantity  of  shirts  for  the  defendant,  from 
a  firm,  (Strauss  &  Co.)  to  be  washed,  and  after  the  plaintiff 
left,  a  large  number  of  them  were  missing,  and  the  defendant 
suspected  him  of,  and  therefore  charged  him  with,  a  larceny. 
Also  that  he  made  a  full  statement  of  the  facts  on  which  such 
charges  were  founded  to.  a  counsel,  by  whom  he  was  advised 
that  the  plaintiff  was  guilty  of  such  charges,  and  they  could 
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be  sustained,  and  therefore  he  commenced  such  proceedings, 
and  employed  such  counsel  to  conduct  them. 

The  plaintiff,  to  establish  the  want  of  probable  cause,  intro* 
duced  in  evidence  three  depositions  of  the  defendant,  taken  on 
the  26th  and  30th  of  July,  1860,  and  two  by  two  other  per- 
sons, severally,  purporting  to  be  sworn  to  before  a  police 
justice  of  the  city  of  New  York ;  which  were  admitted  without 
objection.  They  were  proved  to  have  been  taken  from  the 
files  of  the  clerk  of  the  court  of  sessions ;  how  or  by  whom 
placed  there  did  not  appear.  They  did  not  purport  to  be  ex- 
aminations of  any  witnesses  on  any  charge,  or  that  the  magis- 
trate before  whom  they  were  sworn  issued  the  warrant  on 
which  the  plaintiff  was  arrested ;  or  that  he  detained  him  for 
examination  or  inquiry.  They  were,  therefore,  simply  affi- 
davits made  by  the  defendant,  containing  his  version  of  the 
plaintiff's  conduct. 

The  first  of  these  depositions  of  the  defendant  states  the 
retention  by  the  plaintiff  of  the  moneys  received  by  him  aa 
employee,  and  collected  from  customers,  and  that  the  defend- 
ant received  on  the  previous  day  from  a  friend  of  the  plaintiff's 
an  account  of  the  moneys  collected  by  him,  alleged  to  be  but 
not  annexed  to  such  deposition.  It  also  denies  any  authority 
to  the  plaintiff  to  collect  or  receive  such  moneys,  and  that 
whatever  moneys  he  received  he  was  bound  to  pay  over  daQy 
to  the  defendajit  It  also  alleged  that  the  plaintiff  had  quit 
his  employment,  and  that  a  large  number  of  shirts  received  by 
him  from  a  customer  had  disappeared  from  his  place  of  busi- 
ness, and  had  not  been  seen  since  the  plaintiff  left  his  employ. 
His  other  affidavits  tend  to  sustain  the  same  state  of  facts, 
and  speak  of  certain  papers  as  produced  which  are  not  identic 
fied  or  proved  in  any  way.  Another  affidavit  of  a  customer 
of  the  defendant's  shows  the  collection  of  money  by  the  plain- 
tiff from  her,  and  another  of  the  clerk  of  the  firm,  whose 
shirts  had  disappeared,  of  the  number  received  from  him  by 
the  plaintiff  personally  and  delivered  by  the  latter  to  him,  and 
the  quantity  unaccounted  for.     The  defendant  admits  in  such 
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affidavits,  the  receipt  by  him,  from  a  Mr.  Hahn,  of  the  acxK>Tmt 
of  moneys  collected  by  the  defendant,  in  his  writing. 

Upon  the  charge  of  embezzlement,  the  only  defect  of  the 
testimony  would  be,  in  some  want  of  authority  of  the  plain- 
tiff to  collect  the  moneys  withheld  by  him,  it  being  proved 
that  he  did  withhold  them ;  his  right  to  retain  them  for  his 
use  or  disburse  them  for  the  defendant's.  Except  the  testi- 
mony of  Mr.  Hahn,  there  is  no  evidence  in  r^ard  to  such 
authority  beyond  the  plaintiff's  and  defendant's.  He  states 
that  the  defendant  onoQ  told  him  it  was  the  same  thing  whether 
he  paid  his  bills  to  himself,  or  the  plaintiff,  who  was  his  fore- 
man ;  and  again,  that  the  latter  did  not  come  to  his  place  of 
business  because  he  was  sick,  and  that  he  would  have  to  give 
up  the  business  unless  he  had  a  man  who  understood  it  This 
was  three  or  four  days  after  the  plaintiff  left  and  the  witness 
took  his  account  of  the  money  received  by  him  to  the  defend- 
ant to  procure  a  settlement.  The  testimony  of  the  plaintiff 
and  defendant  is  conflicting  as  to  the  authority  of  the  former 
to  receive  and  disburse  the  moneys  of  the  latter.  It  is  true, 
the  plaintiff  is  obliged  to  establish  a  negative,  viz.  want  of 
probable  cause,  but  slighter  evidence  may  do  that,  than  if  he 
had  to  establish  an  affirmative.  It  is  true,  the  plaintiff's 
character  for  truth  and  veracity  was  assailed,  but  it  was 
sustained  by  about  the  same  number  of  witnesses,  and  his 
credibility  was  a  proper  question  for  the  jury ;  as  well  as 
the  relative  credit  to  be  given  to  his  own  account  and  the 
defendant's. 

In  regard  to  the  charge  of  larceny,  however,  it  was  estab- 
lished that  the  plaintiff  had  received  the  articles  and  they 
^ere  under  his  charge,  and  were  not  produced  or  accounted 
for;  and  although  others  had  access  to  the  same  place  of 
deposit,  it  was  a  question  as  to  who  took  them ;  the  foreman, 
who  was  bound  to  see  to  their  safe  keeping,  or  a  workman 
under  him.  The  foreman  left  without  notice  or  reason,  appa- 
rently, and  the  other  remained.  Between  the  two  the  defend- 
ant was  justified  in  suspecting  the  former.  In  law,  therefore, 
there  was  probable  cause  for  such  accusation,  whether  the 

Rob.— I.  9 


130         CASES  IN  THE  SUPERIOR  COURT.  . 

Haupt  9,  Pohlmann. 

plaintiff  was  innocent  or  guilty,  and  the  defendant  was  not 
liable  for  any  damages  arising  from  that  branch  of  the  charge. 
{BulkeUy  v.  Smith,  2  Seld.  384.  8,  C.  2  Duer,  261.  Tan- 
derbilt  v.  Mathis,  5  id.  304.)  As  the  court  was  not  asked 
to  charge  the  jury  upon  that  point,  it  would  not  be  available 
upon  an  exception ;  but  as  it  was  left  to  the  jury,  they  evi* 
dently  must  have  based  their  estimate  of  damages  upon  the 
ground  of  the  malice  of  both  accusations.  Considering  the 
proof  of  the  previous  conduct  and  character  of  the  plaintiff 
in  pecuniary  transactions  where  he  received  money  for  others, 
the  damage  to  his  character  by  a  charge  of  embezzlement 
would  be  highly  overrated  by  the  sum  given.  Even  so  far  as 
his  character  for  veracity  is  concerned,  positive  testimony,  if 
reliable,  would  be  far  more  effectual  than  negative,  of  persons 
who  have  heard  nothing ;  the  experience  of  both  with  pub- 
lic opinion  respecting  it,  should  be  equally  great  to  balance 
them.  But  the  striking  proof  of  particular  transactions  shows 
considerable  and  frequent  disregard  as  to  pecuniary  obligations. 
None  of  them,  however,  approach  the  criminality  of  steal-o 
ing,  and  I  can  not  but  think  the  greater  portion  of  the  damages 
was  given  for  that  charge.  The  verdict  ought  therefore  to  be 
reduced  as  excessive. 

The  order  denying  a  new  trial  should  therefore  be  reversed, 
on  the  defendant's  paying  the  costs  of  the  forn^er  trial  of  such 
motion  and  the  appeal  therefrom,  unless  the  plaintiff  will  elect 
to  reduce  his  damages  ^  $300,  which  is  nearly  $20  a  day  for 
his  imprisonment,  and  deduct  $15  from  the  extra  allowance 
made ;  »in  which  latter  case  both  the  judgment  and  order  deny- 
ing a  new  trial  to  stand.  No  costs  to  be  allowed  on  the  appeal 
from  the  judgment  unless  the  defendant  fail  to  pay  the  costs 
above  specified  in  five  days  after  they  are  adjusted,  in  which 
case  both  the  judgment  and  order  must  be  affirmed  with  costs. 

White  and  Barbqub,  JJ.  concurred  in  this  opinion, 

Judgment  accordingly. 
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The  Pebsse  &  Bbooks  Papeb  Wobks,  plaintiffs  and  respond- 
dents,  vs.  James  C.  Willett,  defendant  and  appellant. 

1.  The  printed  copy,  in  a  Tolnme  of  laws,  of  the  charter  of  a  private  corpora* 
tioD,  granted  by  the  legislature  of  another  state,  is  embraced  by  section  426 
of  the  Code  of  Procedure. 

2.  Formal  defects  in  proceedings  to  organize  a  corporation  are  not  available  to 
defeat  an  action  brought  by  the  corporation  for  a  trespass  in  wrongfully  taking 
property  out  of  their  possession. 

3.  The  change  by  partnership  of  properly  into  stock  of  a  corporation,  formed  by 
the  partners  for  the  purpose,  received  by  tbem  in  payment  for  the  transfer  of 
such  property,  is  not  per  u  fraudulent  as  to  the  creditors  of  such  partnership, 
although  the  partners  take  such  stock  in  their  individuld  names. 

4.  The  mere  transfer  of  partnership  property,  in  exchange  for  other  property 
which  is  transferred  to  the  members  of  the  firm  individually^  jieither  makes' the  . 
tnxksterper  90  fraudulent,  nor  is  conclusive  evidence  of  any  intent  to  defraud 
or  delay  the  partnership  creditors,  unless  the  substituted  property  be  less  val- 
uable than  that  sold,  less  accessible  to  process,  or  not  as  readily  convertible 
into  money  by  Judicial  proceedings.  The  mere  fact  that  the  title  to  the  sub- 
stituted, property  is  taken  by  the  members  of  the  firm  severally,  can  only  be 
nnportant  in  connection  with  other  evidence  tending  to  show  a  fraudulent 
intent 

5.  Upon  the  question  of  good  faith  of  a  transfer  of  their  property,  by  debtors, 
to  a  corporation  of  which  they  were  the  ofllcers,  their  acts  and  declarations 
subsequent  to  the  transfer  and  while  in  possession,  respecting  the  use  and 
disposal  of  it,  tending  to  show  that  they  treated  it  as  if  still  their  own,  are 
admissible. 

6.  After  enough  testimony  has  been  elicited  from  a  witness,  on  an  examination 
by  either  party,  to  require  the  submission  to  a  jury  of  the  question  of  fittudu* 
lent  intent  in  an  assignment  made  by  such  witness,  the  adverse  party  has  a 
right  to  ask  whether  the  act  was  done  with  fraudulent  intent;  and  in  answer 
to  sudi  question  it  is  admissible  for  the  witness  to  state  both  the  particular 
resaons  that  induced  the  act,  and  that  he  communicated  them  to  his  creditors 
before  doing  it. 

7^  In  an  action  by  a  corporation  against  a  sheriff  for  levying  on  its  property 
under  process  against  the  persons  who  composed  the  corporation,  the  defense 
was  that  such  persons  had  been,  as  partners,  owners  of  the  property,  and  that 
on  ftiling  they  formed  the  corporation  and  transferred  the  property  to  it  with 
intent  to  defraud  their  creditors. 

Sdd  1.  That  eyidence  that,  between  the  time  of  the  transfer  and  the  time  of  the 
levy,  the  corporation  made  profits  iq  the  business,  and  that  before  and  at  the 
time  of  the  failure  of  the  firm  there  was  a  panic  in  the  market,  was  admissi- 
ble ;  but  the  admission  of  such  evidence  did  not  make  an  inquiry  as  to  the 
profits  of  th©  corporation  up  to  Uie  time  of  tri^l  also  admissible. 
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2.  That  it  was  not  error  to  allow  a  witness  who  had  testified  that  he  was  fn 
the  employment  of  the  firm  as  superintendent  fo^r  a  period  extending  beyond 
the  time  of  the  transfer,  to  be  asked  on  cross-examination  if  he  had  been 
superintendent  under  the  corporation  also.  That  after  the  partners  had  made 
a  general  assignment  for  the  benefit  of  creditors,  and  no  longer  had  control  of 
their  partnership  books,  entries  made  in  such  books  were  not  admissible. 

8.  Upon  the  question  of  the  solrency  of  the  firm  in  such  a  case,  it  is  not  compe- 
tent to  ask  a  book-keeper  if  the  books  show  whether  they  were  solvent. 

9.  Evidence  is  not  admissible  that  the  negotiable  paper  of  the  firm  was  in  the 
hands  of  street  brokers,  or  of  what  it  was  ofiered  to  be  sold  for,  or  that  such 
offers  induced  creditors  to  recall  loans  made  to  the  firm. 

10.  Evidence  of  admissions  of  the  firm  that  their  negotiable  paper  had  been 
issued  by  them  to  be  sold  or  discounted  at  usurious  rates,  is  only  admissible 
if  such  declarations  were  made  before  the  alleged  fhiudulent  transfer. 

(Before  Bobwobth,  Ch.  J.  and  Moitcbibf  and  White,  J  J.) 
Heard  May  12, 1863 ;  decided  July  11, 1868. 

This  was  an  appeal  from  an  order  of  the  special  term  de- 
nying a  motion  for  a  new  trial^  and  from  a  judgment  entered 
on  a  verdict  in  favor  of  the  plaintiff  for  $13,173.52. 

The  action  was  brought  against  the  defendant,  the  sheriff 
of  the  county  of  New  York,  to  recover  damc^es  for  the  taking 
and  conversion  in  April,  1858,  of  chattels  alleged  to  belong  to 
the  plaintiffs,  a  corporation  created  by  the  laws  of  the  state 
of  Connecticut.  The  taking  was  justified  under  several  judg- 
ments and  executions  in  favor  of  creditors  of  the  firm  of 
"Persse  &  Brooks,"  composed  of  Dudley  Persse,  Horace 
Brooks,  and  Daniel  H.  Magie.  The  cause  was  tried  before 
Chief  Justice  Bobworth  and  a  jury,  commencing  on  the  26th 
of  March,  1862. 

The  contest  on  the  trial,  related  to  the  validity  of  the  crea- 
tion of  the  plaintiffs  as  a  corporation  whose  corporators  con- 
sisted of  the  members  of  the  firm  of  "  Persse  &  Brooks  *'  and 
one  of  their  agents,  and  of  alleged  transfers  of  their  property  to 
it,  by  the  firm,  which  the  defendant  claimed  to  be  fraudulent 
as  against  the  creditors  of  "  Persse  &  Brooks."  For  some  years 
prior  to  August  1,  1857,  such  firm  had  been  engaged  in  man- 
ufacturing paper,  and  were  owners  of  extensive  mills  for  that 
purpose,  in  the  state  of  Connecticut. 

In  May,  1857,  the  same  persons  who  composed  the  firm  of 
^^ Persse  &  Brooks y*  viz:     Dudley  Persse,   Horace   Brooks, 
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and  Daniel  H.  Magie,  were  by  act  of  the  legislatare  of  Con- 
necticut, created  a  corporation  under  ike  name  of  "2%e 
P&r89e  dt  Brooks  Pape$'  Works"  to  be  organised  by  opening 
books  for  subscription  to  its  capital  stock,  to  the  amount  of 
$600,000,  with  power  to  increase  the  same,  and  to  commence 
operations  when  $300,000  of  stock  was  taken,  the  shares 
being  $100  each,  to  be  managed  by  not  less  than  three  directors. 
On  the  1st  day  of  August,  1857,  the  proposed  corporation 
was  organized,  the  subscriptions  to  the  stock  being  made  at 

that  time  as  follows : 

• 

Dudley  jfersse 2196  shares,  or  $219,600 

Horace  Brooks, 1 2196  "      219,600 

Daoiel  H.  liagie,  by  his  attorney  Horace  Brooks, 

under  a  yerbal  power, 100  "        10,000 

Tbeophilns  B.  Persse,  a  brother  of  Dudley  Persse, 

and  one  of  the  employees  of  the  firm,.. 10  "  1,000 

Ifakmg ^ 4600  "     $460,000 

At  the  same  time  Dudley  Persse  and  Horace  Brooks  con- 
veyed to  the  alleged  corporation  all  their  mills,  machinery 
and  dwelling-houses  at  Windsor  Locks  for  an  assumed  con- 
sideration of  $450,000,  in  payment  of  their  subscriptions  for 
stock,  and  it  was  issued  in  the  several  individual  names  of  the 
partners  in  the  relative  proportions  and  numbers  before  stated. 
Dudley  Persse,  Horace  Brooks  and  T.  B.  Persse  elected  the 
two  first  and  Daniel  H.  Magie  directors  of  the  supposed  cor- 
poration. Horace  Brooks  and  Dudley  Persse  elected  the  first 
president  and  the  latter  treasurer,  and  T.  B.  Persse  secretary. 
Hagie  never  paid  any  thing  for  the  stock  which  was  issued  to 
him.  T.  B.  Persse  only  subscribed  because  the  parties .  con- 
templated his  continuing  to  superintend  the  works,  and  al- 
though he  gave  his  note  he  never  paid  it,  but  got  it  back. 
Salaries  were  provided,  for  Brooks  and  Persse  $5000  per  an- 
num each,  and  Magie  $2000. 

Pursuant  to  an  agreement  then  made,  the  firm  of  Persse  & 
Brooks,  on  or  about  the  1st  of  September  then  next,  transferred 
to  the  supposed  corporation  the  rags,  stock  and  materials  to  be 
manufactured,  and  other  personal  property  on  hand,  to  the 
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amount  of  $126,331.96,  at  a  credit  of  twelve  monthB,  includ- 
ing paper  on  hand  in  the  city  of  New  York.  After  the  lat  of 
September  the  mills  were  run  for  the  corporation,  and  the  firm 
of  Persse  &  Brooks  became  merely  agents  to  buy  and  sell 
paper  for  it.  On  the  22d  of  September,  1857,  the  firm  of 
^^  Persse  &  Brooks '' failed,  and  made  an  assignment  for  the 
benefit  of  creditors,  to  George  J.  Forrest,  owing  at  that  time 
$588,180.02,  having  partnership  assets  to  the  amount  of 
$206,923.87. 

The  defendant  claimed  that  there  was  never  any  legal  organ* 
ization  of  the  alleged  corporation.  That  the  scheme  or  plan 
of  creating  and  organizing  such  an  apparent  legal  entity  was  a 
fraudulent  device  got  up  by  Persse  &  Brooks,  in  order  to  con- 
vert their  property  into  a  form  which  would  hinder  and  delay 
their  creditors,  with  a  view  either  to  avoid  the  pajrment  of 
their  debts,  or  compel  such  creditors  to  take  stock  in  such 
corporation  therefor,  and  with  the  further  fraudulent  purpose 
to  retain  the  actual  control  of  the  property,  under  color  of 
being  officers  and  directors,  and  secure  to  themselves  large 
salaries  notwithstanding  their  insolvency.  That  the  transfer 
of  the  property  in  Connecticut  was  for  the  same  purposes,  and 
to  place  the  property  conveyed  beyond  the  reach  of  creditors. 
That  the  alleged  transfer  of  $126,331.96  of  manufactured  pa- 
per,  materials  etc.  in  New  York  and  Connecticut  — if  any  such 
form  or  semblance  of  transfer  was  made — was  made  to  hin- 
der, delay  and  defraud  their  creditors,  and  being  upon  credit, 
necessarily  had  the  effect  to  delay  them.  Hence  the  defendant 
claimed  that  the  levy  made  by  him  upon  certain  of  the  paper, 
&c.  in  New  York,  under  executions  against  the  parties  was 
lawful. 

Upon  the  trial,  to  prove  the  charter  of  the  plaintiffs,  their 
counsel  oiFered  in  evidence  a  printed  volume  of  the  statutes  of 
Connecticut,  containing  it,  entitled  "  Eesolutions  and  Private 
Acts  of  the  General  Assembly  of  the  State  of  Connecticut," 
to  which  the  defendant's  counsel  objected,  on  the  ground  that 
the  book  offered  was  not  a  volume  of  laws,  entitling  it  to  be 
read  in  evidence  under  the  statutes  or  laws  of  this  state.     The 
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court  oyermled  the  objection,  and  the  defendant's  counBel 
excepted. 

In  the  coarse  of  the  examination  of  Thomas  Mitchel,  a  wit^* 
ness  for  the  defendant,  who  had  testified  that  he  had  been  in 
the  employment  of  the  firm,  as  superintendent  of  their  mills, 
from  1855  to  the  end  of  October,  1857,  the  counsel  for  the 
defendant  offered  to  prove  that  Forrest  (the  assignee  of  the 
firm)  came  to  the  mills  with  Horace  Brooks,  at  the  time  of 
the  failure  of  the  firm,  and  that  Brooks  and  Forrest  stated 
facts,  and  gave  instructions,  that  showed  that  the  firm  of 
Persse  &  Brooks  owned  and  controlled  the  works  and  the 
property  there,  and  that  the  superintendents  and  agents  of 
the.  supposed  corporation  submitted  to  such  instructions,  and 
acquiesced  therein  ;  and  also  to  show  what  was  the  actual 
conversation  which  T.  B.  Persse  (a  prior  witness)  had  testified 
to.  The  plaintiffs'  counsel  objected  to  this  as  incompetent ; 
the  court  sustained  the  objection,  and  the  defendant's  counsel 
excepted.  The  defendant's  counsel  then  further  offered  to 
prove,  that  Forrest  and  Horace  Brooks  having  gone  to  the 
mills  on  the  23d  of  September,  1857,  Forrest,  in  the  presence 
of  T.  B.  Persse  and  the  witness.  Brooks  and  the  counsel  for 
the  parties,  (Barnes,)  stated  to  the.superintendents  that  every 
thing  there  had  been  assigned  to  him;  that  thereafter  the 
mills  would  be  run  in  his  name,  and.  on  his  account ;  that 
Brooks  assented  to  the  statement ;  and  that  the  superintend- 
ents continued  the  works  under  that  instruction,  until  the 
latter  part  of  October,  1857,  and  without  that  direction  being 
countermanded,  to  the  knowledge  of  the  witness.  The  plain- 
tiffs' counsel  objected  to  this,  and  the  court  sustained  the 
objection,  unless  it  should  be  also  proved  that  Persse  and 
Magie  knew  of  and  assented  thereto;  and  the  defendant's 
counsel  excepted.  The  defendant  offered  to  prove  conversa- 
tions had  with  both  Messrs.  Persse  &  Brooks,  after  the  failure 
of  the  firm,  tending  to  show  their  retention  of  control  over  the 
property,  which  was  excluded,  under  an  exception. 

One  of  the  firm,  (Mr.  Brooks,)  after  a  direct  and  cross-exam- 
ination as  a  witness,  being  asked  by  the  plaintiffs'  counsel,  upon 
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a  redirect  examination,  as  to  the  reasons  for  the  incorporation, 
was  further  asked :  Was  there,  or  not,  any  motive  to  defraud 
creditors  ?  which  was  objected  to  by  the  defendant's  counsel ; 
but  the  objection  was  oyerruled,  and  the  defendant's  counsel 
excepted. 

The  same  witness  having  been  permitted  to  testify  that 
up  to  July,  1858,  the  corporation  made  profits  ;  upon  the  ex- 
amination of  another  witness,  (Dexter,)  as  to  the  profits  of  the 
business,  the  court  excluded  any  inquiry  whether  the  corpora- 
tion made  any  profits,  or  not,  after  the  period  that  Mr.  Brooks 
testified  to.  To  which  exclusion  the  defendant's  counsel 
excepted. 

A  witness  for  the  defendant  (Galbraith)  having  been  asked : 
Do  you  know  what  Persse  &  Brooks'  notes  were  offered  for  by 
them  in  the  spring  or  summer  of  1857  ? 

A,  They  never  offered  any  of  their  notes  to  me. 

Q,  Did  any  one  on  their  behalf  ? 

A.  I  was  offered  their  notes,  but  whether  it  was  on  their 
behalf  or  not  I  can  not  tell. 

Was  further  asked,  what  the  offer  was  ? 

This  question  was  objected  to  by  the  plaintiff's'  counsel ;  the 
court  sustained  the  objection,  and  the  defendant's  counsel 
excepted. 

The  same  witness  having  testified  that  he  had,  as  agent  for 
Mr.  Bennett,  collected  from  Persse  &  Brooks  two  sums  of 
$5000  and  $20,000,  respectively,  due  Mr.  Bennett,  was  asked : 
How  did  Mr.  Bennett  come  to  make  a  draft  on  Persse  & 
Brooks,  for  his  money,  at  the  time  he  did  ?  Which  question 
was  objected  to  by  the  plaintiffs'  counsel ;  the  court  sustained 
the  objection,  and  the  defendant's  counsel  excepted.  The  de- 
fondant's  counsel  then  offered  to  prove  that  Mr.  Bennett  was 
induced  to  withdraw  his  funds  in  the  hands  of  Persse  &  Brooks 
in  consequence  of  offers  to  sell  to  him  Persse  &  Brooks'  notea, 
made  in  March,  1857,  which  was  objected  to  by  the  plaintiffs' 
counsel ;  the  court  sustained  the  objection,  and  the  defendant's 
counsel  excepted. 

The  same  witness  was  subsequently  asked :    Did  you  apply 
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the  payment  of  the  $20,000  received  of  Persse  &  Brooks^  to 
the  pajment  of  property  of  Mr.  Bennett,  at  Washington 
Heights  ?  This  question  was  objected  to  by  the  defendant's 
coimsel ;  the  court  overruled  the  objection,  and  the  defendant's 
counsel  excepted.  A,  I  made  a  cash  payment  on  that  prop- 
erty with  the  $20,000  that  I  drew  from  Persse  &  Brooks,  and 
I  drew  it  for  that  purpose. 

In  the  course  of  the  trial,  the  counsel  for  the  defendant  also 
offered  to  read  in  evidence  the  answer  of  Persse  &  Brooks,  as 
defendants,  in  an  action  against  them  on  sundry  promissory 
notes,  dated  in  June  and  July,  1857,  which  answer  was  sworn 
to  by  Horace  Brooks,  February  13,  1858,  setting  up  that 
Buch  notes  were  discounted  at  usurious  rates  of  interest.  The 
court  excluded  this  evidence,  and  the  defendant's  counsel 
excepted. 

In  charging  the  jury,  the  court  instructed  them  that  '^  if  the 
intent  and  object  of  the  creation  of  the  corporation,  and  of 
the  transfers  of  the  property  to  it  were  to  use  the  corporation 
as  a  shield  or  cover,  and  place  the  property  so  transferred  be- 
yond the  reach  of  the  creditors  of  Persse  &  Brooks,  by  ordi- 
nary legal  process,  then  the  title  is  invalidated  by  transactions 
between  Persse  &  Brooks  and  the  corporation,  had  after  its 
OTganization."  That  ^4n  determining  whether  this  was  the 
intent  and  object  of  the  creation  of  the  corporation,  and  of 
the  transfers  of  the  property  to  it,  made  on  the  Ist  of  August 
and  the  1st  of  September,  1857,  they  must  place  themselves 
back  to  that  period  of  time,  and  view  things  as  they  believed 
from  the  evidence  the  parties  to  the  transactions  then  viewed 
them,  and  determine  their  intent  from  what  they  then  did, 
and  the  manner  in  which  they  then  acted,  and  the  knowledge 
they  then  had,  with  the  aid  of  such  additional  light  as  the 
subsequent  transactions  allowed  to  be  proved,  shed  upon  that 
intent. 

"  The  transfer  of  the  real  property  in  Connecticut,  and 
the  mere  fact  of  taking  stock  therefor,  in  the  individual 
names  of  the  partners,  do  not  furnish  conclusive  evidence  of  a 
fraudulent  intent.    If  on  a  conveyance  of  property  of  the 


138         CASES  IN  THE  SUPERIOR  COURT. 

Persse  &  Brooks  Paper  Workfl  v,  Willett. 

firm,  valued  at  $450,000,  t|he  stock  received  in  payment  there- 
for was  taken  in  the  individual  name?  of  the  partners  with  a 
view  to  convert  it  into  individual  property  to  be  used  and  dis- 
posed of  as  such,  it  would  be  per  se  fraudulent  and  void  as  to 
the  creditors  of  the  firm  of  Persse  &  Brooks. 

"  But  if  the  members  of  that  firm  honestly  believed  them- 
selves to  be  solvent,  and  did  not  contemplate  a  failure  or  sus- 
pension^ and  had  no  actual  fraudulent  intent  in  organizing 
the  corporation,  or  in  making  the  transfers  of  property,  or  in 
receiving  a  transfer  of  the  stock  in  their  individual  names,  and 
had  no  intent  or  thought  of  withdrawing  the  stock  from  the 
firm's  assets,  then  the  mere  fact  that  the  stock  was  taken  in 
the  individual  names  of  the  partners  would  not  niake  the 
transfers  of  the  property  fraudulent  and  void  as  to  the  cred- 
itors of  Persse  &  Brooks. 

'^  In  seeking  for  and  determining  the  intent  of  the  parties, 
it  is  just  to  conclude  that  they  intended  to  produce  such  re- 
sults as  are  the  natural  and  necessary  consequence  of  their 
acts,  and  if  it  can  be  seen  that  the  natural  and  necessary  con- 
sequence of  the  acts  of  Persse  &  Brooks  in  transferring  prop- 
erty to  the  corporation  in  the  view  they  then  had  of  their  con- 
dition and  resources  was  to  defraud,  or  hinder,  or  delay  their 
creditors  in  collecting  their  debts,  then  they  should  be  deemed 
to  have  done  what  they  did  do  with  that  intent,  and  the 
transfers  would  be  void  as  to  their  creditors.         o        o         o 

"  It  is  a  rule  of  law  that  where  personal  property  is  sold  or 
mortgaged,  unless  there  be  an  immediate  delivery  of  the  prop- 
erty, followed  by  an  actual  and  continued  change  of  posses- 
sion, the  transaction  shall  be  presumed  to  be  fraudulent,  and 
that  presumption  shall  be  deemed  conclusive,  unless  it  be 
made  to  appear  on  the  part  of  the  purchaser  or  mortgagee, 
that  the  sale  or  mortgage  was  made  in  good  faith,  and  with- 
out any  intent  to  defraud  the  creditors  of  the  vendor  or  mort- 
gagor ;  if  that  is  made  to  appear,  then  the  presumption  of 
fraud  is  removed. 

"  It  is  an  equally  fixed  rule  that  the  property  of  a  corpora- 
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tioD  in  the  possesBion  of  its  officers  is,  in  judgment  of  law,  in 
the  possession  of  the  cor]H)ration  itself. 

'^  To  apply  these  rules  to  the  present  oase :  if  the  personal 
property  transferred  continued  in  the  actual  possession  of  the 
firm  of  Persse  &  Brooks,  without  any  thing  in  the  manner  of 
their  dealing  with  it,  or  marking  the  nature  and  character  of 
their  possession  to  indicate  that  they  ceased  to  hold  and  deal 
with  it  as  owners,  or  that  they  held  it  as  the  property  of  others, 
then  their  subsequent  possession  would  be  conclusive  evidence 
of  fraud,  unless  the  plaintiffs  made  it  appear  that  the  pur- 
chase by  them  was  made  in  good  faith,  and  that  there  was  no 
intent  to  defraud  the  creditors  of  Persse  &  Brooks. 

'^  This  corporation  could  have  employed  any  other  of  the 
firms  in  New  York,  being  paper  dealers,  to  buy  rags  and  ma- 
terial for  it,  and  to  sell  its  manufactured  paper ;  so  it  might 
employ  Persse  &  Brooks  to  do  the  same  things  without  there- 
by losing  its  title  to  property  which  it  may  prove  it  honestly 


"If,  after  the  22d  or  23d  of  September,  1857,  Persse  or 
Brooks  bought  whatever  material  they  did  buy  as  avowed 
agents  of  the  corporatioD,  and  for  its  use,  and  if  in  selling 
paper  they  sold  it  as  the  plaintiffs'  paper,  and  in  its  name,  and 
avowedly  as  its  officers,  and  made  the  bills  and  receipted  the 
payments  in  its  name,  such  a  possession  of  and^dfHJiBg  with 
the  paper  is  not  in  law  a  possession  by  them  as  individuftl^'7)r 
bj  their  firm  as  a  firm,  but  is  the  possession  of  the  corp<^;  , 
ration  through  its  own  officers  and  agents.      -    *  *         *   ^'^ 

"  The  defendant  insists  that  Persse  &  Srooks  were  at  thi'  \ 
time  insolvent,  must  have  known  it,  and  blei^t^onsCiiousthat  ^ 
their  failure  could  not  be  long  delayed ;  that  a^ocgoration  was/ 
contrived  to  enable  them  to  prosecute  their  busilMs  ur^its 
name ;  that  the  members  of  the  firm  of  Persse  &  Brooks  sub- 
scribed individually  for  the  stock,  when  as  individuals  they 
had  nothing  with  which  they  could  pay  for  it ;  that  they  took 
the  stock  in  their  individual  names,  and  paid  for  it  with  the 
firm's  property  valued  at  $450,000 ;  that  they  also  soon  there- 
after transferred  other  property  of  the  firm  valued  at  $126,000 
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on  a  credit  of  twelve  months^  retaining  nothing  of  substance 
with  which  to  pay  their  debts ;  that  the  members  of  the  firm 
elected  themselves  directors  and  officers  of  the  corporation^ 
Dudley  Persse  and  Horace  Brooks  bargaining  with  themselves 
and  acting  in  the  double  capacity  of  members  of  the  firm  of 
Persse  &  Brooks,  and  as  officers  of  the  corporation,  and  that 
nominally  as  such  officers,  but  in  truth  on  their  own  account, 
they  continued  the  business  precisely  as  they  had  previously 
done,  without  any  one  having  any  power  or  legal  capacity  to 
interfere  with  them  or  the  business,  or  their  manner  of  doing 
it,  until  their  failure  and  assignment. 

The  counsel  for  the  defendant  requested  the  court  to  charge, 
among  other  things,  that,  1.  The  conveyance  of  the  property 
in  Oonnecticut,  in  the  individual  names  of  the  partners,  was 
per  96  fraudulent  and  void  as  to  the  creditors  of  Persse  & 
Brooks.  2.  That  such  a  conveyance,  and  taking  such  stock  in 
the  individual  name  was  fraudulent  and  void  as  to  the  cred- 
itors of  the  firm  of  Persse  &  Brooks,  even  though  it  was  done 
with  an  expectation  and  intention  ultimately  to  pay  the  debts 
of  the  firm.  3.  That  such  a  transaction  necessarily  operated 
to  hinder,  delay  and  defraud  the  creditors  of  the  firm,  and  was 
void  also  upon  that  ground. 

The  court  refused  to  charge  according  to  any  of  such  re- 
quests, and  the  defendant's  counsel  excepted. 

The  court  further  instructed  such  jury,  that  a  transfer  of 
property  with  intent  to  delay  creditors,  in  order  to  be  void, 
must  be  with  intent  to  transfer  it  to  prevent  its  being  reached 
by  ordinary  legal  process,  or  to  postpone  the  period  of  time  in 
which  payment  can  be  enforced  by  ordinary  legal  proceedings." 
To  which  the  counsel  for  the  defendant  duly  excepted. 

The  court  further  instructed  such  jury  that  it  could  not  put 
a  man  out  of  the  regular  course  of  law  when  one  kind  of  prop- 
erty is  substituted  for  another  which  can  be  sold.  If  valuable, 
the  debt  could  be  collected  as  well  out  of  the  stock  as  out  of 
the  land ;  if  of  no  value,  that  is  another  thing. 

^'  All  I  mean  to  say  is,  that  when  a  man  sells  one  piece  of 
property,  and  takes  some  other  property  for  it,  and  the  prop- 
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ertj  which  he  takes  in  exchange  is  just  as  open  to  process  as 
that  with  which  he  parted  ;  that  of  itself  is  not  a  delay  with- 
in the  meaning  of  the  law  such  as  would  make  the  transaction 
void.  It  must  be  something  which  interferes^  and  is  done  for 
the  purpose  of  interfering  with  a  party's  ordinary  remedy  by 
suit  to  collect  his  debt.  With  what  intent  it  was  done,  is  a 
matter  for  you  to  find.  I  merely  state  to  you  the  proposition 
that  the  stock  was  as  open  to  seizure  as  the  land." 

To  which  further  instructions  of  the  court,  and  to  each  of 
ihem  separately,  the  counsel  for  the  defendant  duly  excepted. 

The  jury  again  retired  and  brought  in  a  verdict  in  fitvor  of 
the  plaintiffis  and  against  the  defendant  for  the  sum  of 
$13,173.52. 

A  motion  by  the  defendants  for  a  new  trial  having  been 
denied,  and  judgment  having  been  entered  against  him  on  the 
verdict,  he  now  appealed. 

L.  B.  Woodruffs  for  the  defendant,  appellant 

L  The  proof  of  the  act  of  incorporation  was  not  compe- 
tent. Section  426  of  the  Code  has  no  application  to  resolu- 
tions or  private  charters.  The  book  offered  did  not  purport  to 
be  a  volume  of  the  laws  of  the  state  of  Connecticut.  The 
^rter  of  a  corporation  is  a  contract  made  with  the  state, 
rather  than  a  law  of  the  state.  Hence  the  necessity,  apart 
from  express  statute,  of  proving  a  charter,  while  courts  take 
judicial  notice  of  the  laws  of  their  own  state. 

II.  The  exceptions  to  the  refusal  to  dismiss  the  complaint, 
and  to  the  refusal  to  charge  as  requested,  and  to  the  charge 
given,  are  well  taken.  No  sufficient  organization  of  a  corpora- 
tion was  proved. 

in.  The  conversations  of  Horace  Brooks,  one  of  the  parties 
allied  to  have  conspired  with  his  copartners  to  defraud  their 
creditors,  had  with  third  persons,  prior  to  the  alleged  trans- 
formation of  the  firm  of  Persse  &  Brooks  into  a  corporation, 
were  not  competent  evidence  in  favor  of  the  plaintiff.  His 
declarations  of  the  motive  and  oljject  of  such  a  transforma- 
tion were  not  admissible. 
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lY.  The  exceptions  to  admitting  the  statement  of  intent  are 
insisted  upon^  notwithstanding  the  decision  of  the  Coiirt  of 
Appeals,  in  Seymour  v.  Wilson^  (14  N.  Y.  Rep.  567.)  The 
fisu^ts  and  circumstances  attending  the  transaction  are  the 
proper  evidence  of  the  intent  and  purpose  with  which  it  was 
made.  The  witness  should  not  be  permitted  to  decide  the 
very  question  the  jury  are  to  determine. 

Y.  Proof  that  the  alleged  corporation  made  profits  during 
the  first  ten  months  under  the  management  of  the  alleged  con- 
spirators, did  not  tend  to  prove  their  good  faith.  But  if  such 
evidence  was  proper,  then  it  was  competent  to  show  that  so 
soon  as  the  company  had  exhausted  the  means  of  operating 
the  mills  which  Persse  &  Brooks  furnished  them,  by  trans- 
ferring to  them  property  to  the  amount  of  $126,331.96,  at 
twelve  months'  credit,  they  utterly  failed  to  make  any  profits, 
and  the  stock  became  •valueless. 

VI.  The  exceptions  arising  on  the  rejection  of  testimony  in 
the  examination  of  Mickle  are  well  taken. 

YII.  The  statements  of  Brooks  and  Persse,  while  still  in 
the  possession  of  the  property,  and  in  its  actual  management 
and  control,  were  also  competent.  He  was  acting  in  the  very 
business,  and  endeavoring  to  realize  the  results  of  the  fraudu- 
lent design ;  the  act  of  incorporation  was  a  shield,  and  he  was 
working  up  the  property  for  Persse  &  Brooks'  benefit.  On  the 
other  hand,  the  conversations  between  the  alleged  fraudulent 
parties  conspiring  together,  as  the  defendant  insists,  are  not 
evidence  in  their  own  favor.  Declarations  of  an  assignor  or 
vendor,  while  he  continues  in  the  actual  possession j  are  admis- 
sible-, and  this  notwithstanding  he  is  professing  to  act  as  clerk 
or  agent.  {Adams  v.  Davidson^  10  N,  T.  Rep.  309.  Willies 
V.  Farley,  3  Car.  dk  Payne,  395.  C.  dk  H.  Notes,  4ih  ed.  327. 
Babb  V.  Cflemson,  10  8.  dk  R.  419.  8.  G.  12  id.  328.  Clay- 
ton V.  Anthony,  6  Ran.  485.  Wilbur  v.  Strickland,  1  Rawle^ 
458.  Martin  v.  Reeves,  3  Mart.  Louis.  R.  N.  8.  22.  Crary 
V.  Sprague,  12  Wend.  41.) 

VIII.  The  objection  to  the  question  to  the  witness  Mickle, 
whether  he  worked  "  under  the  corporation"  or  not,  should  be 
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snstained.  It  was  a  question  to  be  decided  on  the  whole 
eyidenoe,  not  on  the  opinion  of  the  witness  as  to  his  l^al 
relations. 

IX.  The  other  rulings  excepted  to  were  erroneous. 

X.  The  jury  should  have  been  instructed  in  conformity  with 
the  requests  submitted  by  the  defendant.  1.  The  conversion 
of  the  entire  mass  of  copartnership  property  into  stock  of  a  cor- 
poration, and  appropriating  that  stock  to  the  individual  mem- 
bers of  the  firm,  destroying  its  copartnership  character,  and 
its  immediate  and  certain  liability  for  copartnership  debts, 
operated  necessarily  and  per  ae  to  hinder  creditors ;  it  created 
an  obstacle  to  the  collection  of  their  demands. 

2.  There  had  been  no  change  of  possession,  and  the  contin- 
ued possession  and  control  by  the  members  of  the  firm  of 
Persse  &  Brooks,  is  presumptive  evidence  of  fraud. 

3.  The  circumstance  that  they  had  themselves  assumed  to 
act  in  the  character  of  officers  of  the  alleged  corporation,  does 
not  alter  the  legal  effect  of  the  fact  that  they  were  still  in 
actual  possession. 

XI.  Those  portions  of  the  charge  which  were  excepted  to 
were  aroneous.  And  the  subsequent  instructions  given  to  the 
jury  were  erroneous,  and  calculated  to  mislead. 

1.  In  substance  they  amounted  to  this,  that  if  the  stock 
taken  by  the  seversd  members  of  the  firm  of  Persse  &  Brooks 
in  the  alleged  corporation  could  be  levied  upon,  there  was  no 
delay,  and  could  be  no  intent  to  delay  ;  and  when  to  this  was 
added,  that  "  the  creditors  could  collect  as  readily  by  levying 
on  stock  as  on  the  property,"  it  substantially  instructed  the 
jury  that  the  plaintiff  was  entitled  to  a  verdict. 

2.  So  the  instruction  that  there  must  not  only  be  an  intent 
to  interfere  with  the  party's  ordinary  remedy  by  suit,  but  that 
the  thing  done  must  be  some  thing  which  does  interfere,  was 
erroneous.  A  transfer  with  intent  to  hinder  or  delay  creditors 
is  void,  whether  the  hindrance  be  effectual  or  not. 

3.  So,  also,  the  transfer  of  the  personal  property  in  New 
York  to  a  fordgn  corporation,  on  a  credit  of  twelve  months, 
did  hinder  and  delay. 
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XII.  There  was  nothing  in  the  case  to  warrant  the  Bubmis- 
sion  to  the  jury  of  the  question  whether  ^^  although  a  charter 
was  obtained  and  a  company  formed^  with  intent  to  place  the 
property  of  its  contrivers  beyond  the  reach  of  legal  process/' 
the  corporation  did  not  nevertheless  buy  whatever  it  bought 
^'  in  the  regular  course  of  business,  honestly/'  and  pay  for  it, 
and  conduct  its  business  solely  for  the  interest  of  its  stock- 
holders ? 

1.  The  charge  submitted  this  question  to  the  jury. 

2.  The  organization  of  the  company,  and  the  sale  and  deliv- 
ery of  the  deed  of  the  property  were  simultaneous  acts,  as 
nearly  as  in  the  nature  of  things  was  possible.  The  intent  of 
the  formation  of  the  company,  if  found  to  be  to  cover  up  Persse 
&  Brooks'  property,  was  the  intent  of  the  conveyance ;  the 
latter  was  the  immediate  execution  of  the  fraudulent  intent 

3.  A  finding  of  the  jury  that  the  company  was  formed  in 
order  to  cover  up  the  property  of  Persse  &  Brooks,  yet  that 
the  conveyance,  which  was  immediate,  and  in  a  just  sense  a 
part  of  the  same  transaction,  was  a  purchase  in  the  regular, 
course  of  business  honestly  made,  would  be  set  aside  as  against 
evidence.  It  an^ounts,  in  good  sense  and  in  law,  to  a  contra- 
diction. The  same  minds'  acting  in  the  matter,  the  simulta- 
neous conveyance  was  necessarily  and  inevitably  the  carrying 
of  the  fraudulent  intent  into  execution.  In  the  absence  of  any 
evidence  of  a  change  of  purpose,  a  verdict  to  the  contrary  should 
not  be  sustained,  and  such  a  question  ought  not  to  have  been 
submitted  to  the  jury.  ' 

XIII.  The  verdict  was  not  warranted  by  the  evidence. 

D,  D.  Fieldj  for  the  plaintiffs,  respondents. 
Reviewed  at  length  the  numerous  exceptions  taken  by  the 
defendant,  and  argued  that  they  were  untenable. 

By  the  Ooubt,  Boswobth,  Oh.  J.  I.  The  act  of  the  general 
assembly  of  the  state  of  Oonnecticut,  incorporating  the  plain-* 
tiffs,  is  a  law^  within  the  meaning  of  that  word,  as  used  in  sec-* 
tion  426  of  the  Oode  of  Procedure    According  to  the  l^islative 
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lexicology  of  the  state  of  New  York,  every  act  of  the  legislature, 
whether  public  or  private,  is  a  law  within  the  meaning  of  its 
statutory  provisions,  as  to  the  time  it  takes  effect,  and  the 
manner  of  proving  it  (1  R,  S.  157,  §§  10-13.  Id,  184,  §  12. 
Duncan  v.  DuboySj  3  Jofyn.  Cos.  125.) 

Every  hiU  which  has  been  passed  by  the  legislature  as  pro* 
Tided  by  the  constitution  and  statutes,  and  been  approved 
and  signed  by  the  governor,  or  which  he  shall  not  return  with 
objections  within  the  prescribed  period,  or  which,  if  returned 
with  objections,  shall  be  agreed  to  by  the  requisite  number  of 
each  house,  thereupon  becomes  a  law,  within  the  meaning  of 
section  426  of  the  Code,  whether  it  affects  all  the  people  of 
the  state  alike,  or  merely  creates  a  body  politic. 

II.  The  oourt  charged  the  jury  that,  "  if  you  shall  find  the 
allegations  of  an  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  Persse  &  Brooks  to  be  unproved,  then  there  is  no  such 
defect  or  vice  in  the  proceedings  taken  to  organize  the  cor- 
poration, as  creates  any  answer  to  the  plaintiffs'  action ;  that 
"if  the  plaintiffs'  right  to  recover  in  this  action  depended  solely 
on  the  question,  whether  in  organizing  the  company  there  has 
been  such  a  compliance  with  the  requirements  of  the  charter, 
as  confers  upon  the  corporation  a  capacity  to  acquire  and  hold 
property,  and  to  sue  and  be  sued,  the  plaintiffs  would  be  enti- 
tled to  your  verdict."  The  defendant  excepted  to  the  portion  of 
charge  the  last  quoted,  but  not  to  the  part  first  cited ;  and  re- 
quested the  court  to  charge  that, ''  the  stock  of  the  corporation 
was  never  subscribed  for  and  taken  up,  so  as  to  satisfy  the  con- 
ditions of  the  charter,  and  so  the  corporation  never  had  a  legal 
existence, .  entitling  it  to  purchase  property ;"  and  also  that, 
"  upon  the  proofs  as  to  the  taking  of  stock,  and  compliance  with 
the  conditions  of  the  charter,  the  plaintiffis  have  no  right  to 
maintain  this  action."  The  court  refused  to  charge  conform- 
ably to  either  of  the«e  requests,  and  the  defendant  excepted. 

By  the  first  section  of  the  act,  D.  Persse,  H.  Brooks  and 
D.  H.  Magie,  with,  all  others  who  are,  or  shall  thereafter  be, 
associated  with  them,  ^'&e,  and  hereby  are^  with  their  succes- 
sors and  assigns,  made  and  established  a  body  politic  and 

Rob.— I.  10 
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corporate.^*  By  the  third  section,  the  first  meeting  of  the 
corporation  was  to  be  called  by  a  person  or  persons  appointed 
for  that  purpose  by  the  corporators  named  in  the  first  section, 
and  upon  such  notice  thereof  as  they  ^^  shall  deem  reason- 
able and  proper."  ' 

The  second  section  declares  that  ^^said  corporation  may 
organize,  go  into  operation  and  commence  business,  whenever, 
and  as  soon  as  three  hundred  thousand  dollars  of  said  stock 
shall  be  taken  up  and  subscribed  for." 

A  meeting  was  called  and  held  at  the  place  designated,  on 
the  1st  of  August,  1857 ;  subscriptions  to  the  amount  of 
$450,000  were  made ;  officers  were  elected ;  and  a  certificate 
of  the  fact  of  such  organization  was  filed  forthwith  with  the  . 
town  clerk  of  the  town  of  Windsor  Locks,  and  with  the  secre- 
tary of  state  on  the  3d  of  August,  1857. 

The  words  "taken  up,"  found  in  the  concluding  sentence  of 
section  two,  are  not  used  as  synonymous  with  paid  for;  for 
by  section  seven,  the  subscriptions  might  be  called  in  by 
installments. 

A  subscription  for  $300,000  of  the  stock,  the  election  of  offi- 
cers, and  filing  of  the  certificate,  would  complete  an  organiza- 
tion which  authorized  the  corporation  to  commence  business. 
(Schenectady  and  Saratoga  Plank  Boad  Company  v.  Thatch^ 
er,  1  Kern.  102.) 

It  has  since  continued  to  transact  business  as  a  corporation 
in  the  state  of  Connecticut ;  at  least  the  evidence  tends  to 
show  that  it  has,  and  no  contrary  inference,  from  the  evidence, 
is  admissible. 

If  the  corporators  so  abused  their  powers  in  respect  of  the 
notice  given  of  the  first  meeting,  or  by  reason  of  any  infor- 
mality in  the  proceedings  of  that  meeting,  or  by  reason  of 
taking  property  instead  of  money  in  payment  of  the  subscrip- 
tions for  stock  then  made,  as  thereby  to  make  a  cause  of  for- 
feiture, the  matt^  can  not  be  taken  advantage  of  coUaterally 
or  incidentally ;  or  in  any  other  mode  than  by  a  direct  pro- 
ceeding against  the  corporation  for  that  purpose.  And  such 
a  proceeding  must  be  instituted  in  the  state  which  created  the 
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corporation,  and  in  which  it  is  located.  (Trtiatees  of  Vernon 
V  Hillsy  6  Cowen,  23.  Slee  v.  Bloom,  5  John.  Ch.  379,  380. 
Chester  Glass  Co.  v.  Dewey,  16  Mass.  B.  94.  WUlard's  Beal 
Estate,  101,  102.) 

Brouwer  v.  Appleby,  (1  Sand/.  158,)  is  an  authority  that 
the  allied  defects  could  not  be  raised  even  against  a  domestic 
corporation  in  a  suit  against  one  dealing  with  it  as  a  corpo- 
ration. It  would  seem  to  be  equally  clear  that  a  trespasser, 
sued  for  wrongfully  taking  property  from  its  possession,  would 
not  be  in  a  more  fietvorable  position.  And  the  defendant  must 
be  viewed  as  appearing  in  the  latter  character,  in  determining 
the  accuracy  of  the  instruction. 

Upon  the  question  whether  the  creation  of  the  corporation 
was  a  fraudulent  scheme  to  shield  the  property  of  Persse  & 
Brooks  from  their  creditors,  all  the  circumstances  proved  in 
relation  to  the  manner  of  its  organization,  were  allowed  to  go 
to  the  jury,  and  some  of  the  more  prominent  of  them  were 
specially  called  to  their  attention  in  the  charge  given. 

With  reference  to  the  part  of  the  charge  above  excepted  to, 
and  the  requests  to  charge,  see  also  The  Bank  of  Niagara  v. 
Johnson,  (8  Wend.  645;)  The  People  v.  The  President  of 
the  Manhattan  Co.,  (9  id.  351,  382 ;)  United  States  Bank  v. 
Steams,  (15  id.  314;)  Methodist  Episcopal  Union  Ohurch 
V.  PickeU,  (19  N.  T.  Rep.  482  ;)  Robinson  v.  The  Governors 
of  the  London  Hospital,  (21  Eng.  L.  and  Eq  R.  371.)  The 
exception  to  this  part  of  the  charge  is  not  weU  taken. 

If  the  views  already  expressed,  in  relation  to  the  sufficiency 
of  the  proof  of  the  act  of  incorporation,  and  the  effect  of  thb 
acts  done  to  organize  the  company  are  correct,  it  was  not  error 
to  refuse  to  dismiss  the  complaint,  when  the  plaintiffs  rested, 
unless  the  third,  fourth,  fifth  and  sixth  requests  to  charge, 
or  one  of  them,  should  have  been  complied  with.  Those  re- 
quests, and  the  matter  of  the  charge  in  respect  to  them,  will 
be  considered,  in  connection  with  the  exceptions  to  the  charge 
not  already  considered. 

III.  The  third  to  the  eleventh  of  the  appellant's  points, 
inclusive,  relate  to  exceptions,  admitting  or  rejecting  evidence. 
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To  determine  the  accnracy  of  some  of  these  rulings,  it  is 
important  to  bear  in  mind  the  theory  of  the  defense  and  the 
evidence  that  had  been  given  when  the  questions  arose,  and  as 
to  others,  the  line  of  examination  which  had  been  previously 
pursued. 

The  theory  of  the  defense  sought  to  be  established  was  that 
the  incorporation  of  the  plaintiffs  was  a  scheme  devised  by 
Persse  &  Brooks,  to  convert  their  property  into  a  form  which 
would  hinder,  delay  or  deiraud  their  creditors,  and  with  that 
intent ;  and  by  which  they  would  be  enabled  to  control  it  as 
officers  and  agents  of  such  corporation ;  and  that  the  transfers 
made  in  August  and  September,  were  made  with  that  intent, 
and  necessarily  had  that  effect. 

(a.)  Evidence  of  the  acts  of  the  assignor  of  property,  who 
continues  in  actual  possession  of  it  after  the  transfer,  respect- 
ing his  manner  of  using  or  disposing  of  it,  tending  to  show 
that  he  is  using  and  disposing  of  it  as  if  it  were  his  own,  is 
admissible  upon  the  question  of  the  bona  fides  of  the  transfer. 

So  too  are  his  declarations  relating  to  its  control  and  the 
disposition  of  it,  while  he  continues  in  the  actual  possession  ; 
where  such  declarations  in  connection  with  the  use  or  dispo- 
sition which  they  authorize,  tend  to  establish  the  same  result. 
(Adams  v.  Davidson,  10  N,  T.  Rep.  309.)  Such  a  rule  does 
not  conflict  with  the  statutory  provision  that  "  in  suits  by  or 
against  an  aggregate  corporation,  the  admission  of  any  mem- 
ber thereof,  not  named  on  the  record  as  a  party  to  such  suit, 
shall  not  be  received  as  evidence  against  such  corporation, 
unless  such  admission  was  made  concerning  some  transaction, 
in  which  such  member  was  the  authorized  agent  of  such  cor- 
poration." (2  J?.  8.  4ffl,  §§  80,  99.).  Nor  is  it  an  answer 
that  the  person  whose  declarations  are  sought  to  be  proved,  in 
the  present  case,  was  in  possession  as  an  officer  of  a  corpora- 
tion, and  that  his  possession  is  its  possession,  and  the  case  does 
not  therefore  fall  within  the  rule.  That  is  objecting  to  the 
exclusion  of  the  offered  evidence,  the  very  fact  in  dispute,  and 
is  no  more  an  answer  than  if  his  assignee  were  a  natural  per- 
son.   When  it  appears  that  his  possession  is  that  of  an  officer^ 
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and  bona  fide  as  such,  the  question  is  solved,  in  so  far  as  its 
relation  depends  merely  upon  the  fact  of  continued  possession. 
But  whether  he  uses  it  and  deals  in  regard  to  it,  as  if  it  were 
his  own,  is  an  entirely  different  matter. 

Booth  V.  Bunce  et  al,  (24  N.  Y.  Rep.  592,)  is  an  author- 
ity for  the  proposition,  that  it  is  open  to  the  defendant  to 
establish  his  defense  if  he  can ;  and  it  would  seem  that  the 
same  rules  of  evidence  must  be  applied,  as  if  the  assignee  or 
vendee  were  a  natural  person ;  having  at  all  times  a  due  re« 
gard  for  the  proposition  that  a  corporation  can  generally  act 
only  by  the  agency  of  natural  persons. 

(6.)  We  think  it  quite  clear,  therefore,  that  it  was  compe- 
tent for  the  defendant  to  prove  that  Horace  Brooks  and  Mr. 
Forrest,  the  assignee  of  his  firm,  immediately  after  the  assign- 
ment was  executed,  went  to  Windsor  Locks,  and  that  Forrest 
in  the  presence  of  Mr.  Barnes,  and  of  H.  Brooks  and  T.  B. 
Persse,  gave  the  directions  and  made  the  statement  offered  to 
be  prov^ ;  and  that  such  instruction  was  obeyed.  Horace 
Brooks  was  the  president  of  the  plaintiffs ;  was  the  ppncipal 
actor  in  taking  the  steps  pursued  to  organize  the  cvpipany, 
and  seems  substantially  to  have  been  the  officer  most  influen- 
tial in  conducting  its  operations.  The  rejected  evidence,  if  it 
came  up  to  the  offer,  would  show  that  even  after  the  assign- 
ment he  subjected  it  to  the  control  of  the  assignee,  as  property 
transferred  by  the  assignment.  Whether  such  proof  as  was 
offered  could  have  been  made,  or  would  have  been  credited  if 
given,  are  not  questions  now  before  the  court.  We  must 
assume  it  would  have  been  given  but  for  the  ruling  excepted 
to,  and  may  have  been  fully  credited. 

(c.)  For  the  same  reason  evidence  of  the  declarations  of  H. 
Brooks,  offered  to  be  proved  by  Zebley,  should  have  been  ad- 
mitted, if  made  while  he  was  in  possession  of  and  controlling 
the  property,  now  claimed  to  belong  to  the  plaintiffs. 

(d.)  So  too,  I  think  the  evidence  offered  to  be  given  by  J. 
H.  Benedict  should  have  been  received.  The  evidence  was  to 
show  what  Mr.  Persse  said  while  negotiating  for  the  purchase 
of  stock  to  be  manufactured  into  paper,  ^t  the  plaintiffs'  mills. 
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Though  the  offer  does  not  epecify  the  statements  alleged  to 
have  been  made,  yet  it  should  not  be  now  assumed  that  it  was 
overruled  for  that  cause ;  especially  as  it  appears  that  offered 
evidence,  in  all  respects  very  specific  in  respect  to  the  facts 
proposed  to  be  proved,  was  excluded.  It  is  hardly  necessary 
to  stat«,  by  way  of  precaution,  that  all  declarations  which 
either  Persse  or  Brooks  may  have  made  are  not  admissible 
merely  because  they  made  them,  and  they  relate  to  the  busi^ 
ness  and  property  now  claimed  by  the  plaintiffs  to  be  its  own 
business  and  property,  and  made  by  them  while  in  possession 
of  the  property  and  conducting  the  business.  To  be  admissible 
they  must  have  been  relevant  to  the  issue. 

(e.)  Whether  ^Benedict  observed  any  change  during  the 
year  1857,  in  the  manner  of  doing  business,  or  the  appearance 
of  the  store,  I  do  not  deem  admissible.  If  he  transacted  busi- 
ness with  Persse  &  Brooks  during  that  time,  and  if  they  then 
transacted  in  their  own  names  the  business,  which  the  plain- 
tiffs now  claim  was  its  business ;  or  if  he  saw  that  the  signs 
on  the  store,  or  other  indicia  of  ownership  continued  un- 
changed, he  could  so  testify. 

(/.)  Before  the  exceptions  were  taken  to  H.  Brooks'  testify- 
ing to  the  fact  that,  anterior  to  the  erecting  of  the  corporation, 
he  conversed  on  the  subject  of  forming  it,  and  what  was  his 
reason  for  forming  it,  and  whether  or  not  there  was  any  motive 
to  defraud  creditors,  he  had  stated  without  objection,  that  the 
first  design  of  forming  it  was  talked  of  between  Persse  and 
himself ;  and  he  had  talked  with  Mr.  Dexter  about  it ;  that  he 
had  spoken  to  a  great  many  people  on  the  subject,  and  in  the 
parlor  of  the  Nassau  Bank  among  the  directors.  He  had  also 
been  examined  by  the  defendant  (on  a  cross-examination)  as 
to  the  meeting  to  organize  the  corporation,  the  call  of  that 
meeting  and  how  made  ;  as  to  the  transfers  of  property  made 
on  the  Ist  of  August  and  1st  of  September,  and  to  the  conduct 
of  Persse  &  Brooks  in  regard  to  the  property  and  the  manage- 
ment of  the  business  done  to  a  period  subsequent  to  their 
failure. 

The  evidence  given  ^lA  not  tend  to  show  any  very  general 
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or  circulated  notice  of  holding  the  first  meeting,  and  this  in 
connection  with  tiie  fact  that  Persse  &  Brooks  continued  the 
mann&ctnring  business  on  their  own  account^  down  to  the  Ist 
day  of  September,  1857,  famished  the  basis  for  an  argument 
that  the  fact  of  the  organization  was  not  generally  known,  nor 
designed  to  be ;  and  that  their  continuance  of  the  business  for 
a  month  subsequently  was  calculated^  if  not  designed,  to  pre* 
yent  any  inference  being  generally  drawn  that  they  had  ceased 
to  be  owners  of  the  mills. 

As  pertinent  to  that  question,  it  appeared  ta  me,  at  the 
trial,  to  be  proper^  and  does  still,  to  admit  evidence  that  the 
formation  of  the  company  was  publicly  spoken  of  by  them, 
and  to  persons  with  whom  they  were  dealing. 

And  as  the  evidence  then  given,  had  there  been  no  other, 
would  have  required  the  submission  to  the  jury  whether  the 
plaintiflb  had  been  incorporated  as  a  cover  and  shield  to  de- 
fraud, hinder  or  delay  the  creditors  of  the  firm  of  Persse  & 
Brooks  ;  and  as  such  evidence  had  been  given  by  H.  Brooks, 
himself,  the  question  whether  this  was  done,  and  the  property 
transferred,  with  a  fraudulent  intent,  was  one  proper  to  be 
pat  on  a  cross-examination,  (which  as  to  this  matter  was  a 
cross-examination,)  under  the  decision  in  Seymour  v.  Wilson^ 
{UN.  T.Bep.  567.) 

If  that  general  question,  under  such  circumstances,  is  com- 
petent and  proper  for  the  consideration  of  the  jury,  it  is  diffi- 
cult to  perceive  any  objection  to  his  stating  what  the  actual 
motive  or  intent  was.  He  is  as  competent  to  know  and  state 
that  as  to  affirm,  generally,  that  his  intent  was  honest  and  not 
finudulent.  If  the  motives  or  reasons  assigned  evince  an  hon- 
est intent^  the  statement  of  them  is  but  specifying  the  reasons 
for  his  acts,  which  the  answer  to  the  general  question  of  intent 
chaiacterisses  as  being  an  honest  intent.  And  if  he  may  testify 
that  his  intent  was  honesty  or  as  an  equivalent  thing,  (when 
showing  an  honest  intent,)  may  state  the  particular  reasons 
which  induced  the  act,  it  would  seem  to  follow  that  he  may 
also  testify  that  he  communicated  these  reasons  to  his  credit- 
on  and  others  before  the  act  of  incorporation  was  applied  for. 
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It  may  be  conceded  that  such  matters  would  not  be  compe- 
tent evidence  in  the  first  instance,  and  yet  may  be  upon  the 
question  whether  the  organization  was  designedly  concealed  at 
the  time  it  took  place,  or  whether  the  act  of  incorporation  was 
procured  and  the  transfers  made  with  an  actual  intent  to  de- 
fraud, in  answer  to  evidence  by  the  same  witness^  of  acts  on 
his  part  tending  in  any  degree  to  justify  an  inference  of  such 
an  intent  to  conceal  and  defraud. 

(g.)  H.  Brooks  was  permitted  to  testify  that,  between  the 
1st  of  September,  1857,  and  the  1st  of  July,  1858,  the  corpo- 
ration made  profits,  and  that  there  was  a  very  great  panic  in 
the  market,  beginning  in  July  or  August  and  lasting  several 
months ;  and  the  defendant  objected,  and  excepted  to  the  de- 
cision admitting  the  evidence. 

The  first  item  of  evidence,  if  admissible  at  all,  can  only  be 
so  because  it  bears  on  the  question  whether  Persse  &  Brooks 
obtained  the  charter  in  contemplation  of  insolvency,  and  with 
a  view  to  their  immediate  failure.  The  second  item  of  evidence 
bears  upon  the  question  of  the  cause  of  their  failure;  and 
whether  it  resulted  from  an  actually  embarrassed  condition  of 
which  they  were  conscious,  and  against  the  consequences  of 
which  they  had  to  provide  when  they  organized  the  company ; 
or  was  induced  wholly  or  in  part  from  causes  not  then  within 
their  contemplation. 

(A-.)  But  it  does  not  follow  that  the  admission  or  admissi- 
bility of  such  evidence  makes  it  competent  to  inquire,  whether 
up  to  the  time  of  the  trial,  (March,  1862,)  profits  had  been 
muade.  Merchandise  of  the  plaintiffs,  or  claimed  to  be  such, 
had  been  seized  in  March,  1858,  by  creditors  of  Persse  & 
Brooks,  amounting  in  value  to  some  $11,000  to  $12,000,  on 
an  allegation  that  the  formation  of  the  corporation  was  a  cheat 
and  a  fraud,  and  that  the  property  it  claimed  to  own  was  lia- 
ble to  be  seized  on  execution  issued  on  judgments  in  favor  of 
the  creditors  of  Persse  &  Brooks,  and  had  been  sold  notwith- 
standing notice  of  the  plaintiffs  claim  of  ownership.  Such 
acts  would  necessarily  interfere  with  the  successful  transaction 
of  the  plaintiffs'  business,  tend  to  impair  their  credit,  and 
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would  leave  the  jury  without  any  reasonably  certain  means  of 
determining  what  would  have  been  the  result  of  the  business 
if  it  had  not  been  interfered  with. 

The  eyidence  offered  and  rejected  neither  furnishes  any  evi- 
dence of  an  original  fraudulent  intent,  nor  impairs  in  any  de- 
gree, whatever  weight  the  rebutting  evidence,  as  to  making 
profits  up  to  July,  1858,  may  justly  deserve. 

The  defendants  were  permitted  to  inquire  whether  profits 
were  made  within  the  period  of  which  H.  Brooks  testified ; 
and  the  evidence  excluded  was,  whether  profits  had  been  made 
up  to  the  time  of  the  trial.  It  was  not  proposed'to  inquire 
with  reference  to  any  intermediate  point  of  time,  and  if  that 
was  desired,  it  should  have  been  so  stated,  that  it  might  have 
been  considered,  whether  upon  any  grounds  that  might  have 
been  suggested,  such  an  inquiry  would  have  been  pertinent. 
But  we  think  that  all  evidence  in  respect  to  the  fact  of 
making  profits  up  to  July,  1858,  or  sustaining  losses  subse- 
quently, should  have  been  excluded.  That  the  corporation 
made  profits  does  not  tend  to  show  that  its  organization  was 
without  fraud ;  that  it  suffered  losses  does  not  tend  to  show 
that  its  organization  was  fraudulent. 

(t.)  The  exception  to  the  ruling  that  H.  Brooks  may  state 
any  thing  which  the  parties  said  in  negotiating  the  agreement 
by  parol,  and  which  of  itself  constituted  the  contract,  is  not 
tenable.  8uch  evidence  was,  in  its  nature,  clearly  competent ; 
and  it  was  a  matter  resting  in  the  discretion  of  the  court,  in 
its  view  of  what  was  proper  to  elicit  the  whole  truth,  to  per- 
mit the  inquiry,  although  the  witness  had  previously  been  ex- 
amined to  the  same  matter. 

(J.)  The  question  to  Mickle  :  "Were  you  superintendent 
of  the  works  under  the  corporation  ?"  was  clearly  competent. 
This  was  put  on  his  cross-examination.  He  had  testified  on 
his  direct  examination,  that  he  was  in  the  employment  of 
Persse  &  Brooks  "  as  superintendent  of  the  manufacture  of 
paper,  at  Windsor  Locks,  from  the  spring  of  1855  to  the  end 
of  October,  1857/'  This  fact,  if  true,  was  indeed  very  mate- 
rial, and  tended  to  show  that  the  manufacture  of  paper  was 
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continued  by  the  firm^  under  the  superintendency  of  a  person 
employed  by  the  jSrm,  to  the  end  of  October,  1857.  It  was 
clearly  competent  for  the  plaintiff  to  show,  if  they  could,  that 
from  the  Ist  of  September,  1857,  he  acted  afl  the  agent  of  the 
corporation. 

(i.)  The  defendant  asked  H.  R.  Dixon,  who  was  ei:amined 
as  an  expert  in  the  science  of  book  keeping,  this  question : 
"  Do  the  books  (of  Persse  &  Brooks)  show  whether  on  the  30th 
of  June,  1867,  the  firm  was  insolvent  ?"  The  court  excluded 
the  question,  and  the  defendant  excepted. 

It  was  competent  to  show  the  entries  in  the  books  in  respect 
to  the  firm's  assets  and  liabilities,  and  it  was  for  the  jury  to 
determine,  upon  the  whole  evidence,  whether  the  firm  was 
insolvent.  The  witness  was  asked  to  determine  the  question 
upon  such  evidence  as  the  book  entries  furnished,  instead  of 
pointing  out  the  entries  and  reading  them  to  the  jury.  This 
exception  is  untenable. 

(/.)  The  defendant  also  excepted  to  the  exclusion  of  evi- 
dence of  the  contents  of  an  entry  made  in  the  firm's  books  in 
October,  1857.  At  this  time  the  books  were  under  the  con- 
trol of  the  firm's  assigneid  and  his  agents,  and  the  entries  were 
not  the  acts  of  Persse  &  Brooks.  Any  entries  made  by  Brooks 
himself,  the  defendant  was  permitted  to  prove.  This  ruling 
is  free  from  objection. 

(m.)  The  questions  as  to  what  the  paper  of  the  firm,  without 
its  knowledge,  was  offered  to  be  sold  for  in  the  spring  or  sum- 
mer of  1857 ;  or  whether  Mr.  Bennett  was  induced  to  with- 
draw his  funds  in  their  hands,  in  conseqilence  of  an  ofier  to 
sell  him  the  firm's  paper,  made  in  March,  1857,  were  prop- 
erly overruled.  The  evidence,  if  given,  would  not  tend  to 
show  that  the  firm  contemplated  insolvency  as  probable  or 
possible,  or  had  disposed  of  its  property  to  the  plaintiff*  fraud- 
ulently. 

(n.)  Nor  do  I  think  evidence  should  have  been  received  of 
the  application  which  Mr.  Bennett  made  of  the  $20,000  which 
he  received  from  the  firm.  The  fact  that  he  or  any  other  per- 
son called  for  payment  in  whole  or  in  part  of  money  lent  on 
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iflterest  aud  payable  at  call,  raises  no  inference  that  the  debtor 
was  insolvent  or  embarrassed,  or  considered  himself  to  be  so, 
and  laid  no  foundation  for  evidence  of  the  use  which  the 
creditor  made  of  the  money,  on  receiving  it. 

(o.)  I  do  not  see  any  good  objection  to  proof  of  the  manner 
in  which  the  transactions  between  Bennett  and  the  firm  were 
finally  closed*  If  any  of  the  testimony  on  behalf  of  the 
defendant  in  relation  to  these  transactions  can  be  supposed  to 
famish  any  evidence  of  the  fraudulent  intent  imputed  to 
Persse  &  Brooks,  the  whole  truth  in  relation  to  the  true  char- 
acter of  these  transactions  would  seem  to  be  pertinent  A 
short  answer  to  the  exceptions  is,  that  in  the  answer  to  the 
question,  ''  Were  any  papers  exchanged  between  you  and  any 
other  person,  in  reference  to  that  payment  ?"  and  in  answer  to 
the  farther  question,  ^' Was  the  final  settlement  made  between 
you  and  Seymour,  and  Persse  &  Brooks,  and  Forrest,  or  Mr. 
Eaton  representing  them  ?"  nothing  was  said,  of  the  slightest 
Gonsequence,  or  which  by  any  possibility  could  have  had  any 
influence  on  the  verdict. 

The  whole  evidence  of  the  witness,  according  to  my  view  of 
it,  renders  the  questions  admissible,  as  a  reasonable  cross- 
examination. 

(p,)  The  question  put  to  Zebley,  whether  he  knew  from 
Persse  &  Brooks,  that  the  notes  made  by  them  in  July  or 
August,  1857,  were  issued  by  them  to  be  sold,  should  not 
have  been  overruled,  if  such  knowledge  was  acquired  before 
the  transfers  made  by  them  of  the  property  in  question.  It 
would  bear  on  the  question  of  their  then  opinion  of  their  finan- 
cial condition,  but  might  be  entitled  to  but  little  weight,  if  the 
rates  at  which  a  sale  was  authorized,  were  such  as  were  piaid 
for  the  paper  of  houses  in  good  credit.  If  made  after  the 
transfers,  they  would  be  declarations  in  no  way  characterizing 
their  possession  of  the  transferred  property,  and  should  not  be 
admitted  against  the  plaintiffs  to  affect  a  title  they  had 
previously  acquired. 

(qj)  The  defendant,  without  objection,  was  permitted  to 
examine  Messrs.  H.  Bacon  and  C*  S«  Delevan  as  to  the  general 
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credit  of  Persse  &  Brooks,  but  was  not  allowed  to  prove  "  what 
their  (Persse  &  Brooks')  paper  would  sell  for  in  the  market ;" 
or  that  the  notes  of  the  firm  were  brought  into  Delevan's  office 
and  offered  for  sale  by  street  brokers ;  or  whether  "  the  fact 
that  the  paper  of  a  house  is  in  the  hands  of  street  brokers 
frequently  for  sale,  affects  the  character  of  that  house  ;"  and  he 
excepted  to  the  decisions  excluding  such  evidence. 

I  think  the  evidence  is  too  remote,  and  does  not  legitimately 
tend  to  show,  either  that  the  firm  was  embarrassed  when  the 
corporation  was  organized,  or  that  they  then  contemplated  a 
failure.  The  fact  that  the  paper  was  in  the  hands  of  street 
brokers,  prima  facie  tends  rather  to  show  the  wants  of  the 
holder  than  of  the  makers  of  it. 

Delevan  was  out  of  the  country  from  the  17th  of  May  to 
the  5th  of  October,  1857,  and  if  the  question  related  to  a 
period  later  than  the  5th  of  October,  the  offered  evidence  would 
clearly  be  inadmissible. 

It  was  not  proposed  to  show  that  the  firm  knew  of  the  sug- 
gested sales  or  offers  to  sell,  or  had  any  difficulty  in  procuring 
on  credit,  any  amount  it  desired  in  its  operations. 

(r.)  The  declarations  of  Persse  &  Brooks,  whether  oral  or 
in  the  form  of  a  sworn  abswer,  made  February  13,  1858,  to 
the  effect  that  the  notes  therein  mentioned  were  made  by  the 
firm  to  raise  money,  and  were  discounted  at  usurious  rates,  I 
deem  inadmissible.  The  plaintiffs'  title  can  not  be  affected  by 
mere  declarations  made  by  their  vendors  subsequent  to  their 
purchase,  when  not  made  in  relation  to  the  transferred  prop- 
erty at  the  time  in  their  possession,  or  in  any  way  qualifying 
such  possession.  None  other  of  the  exceptions  taken  to  the 
admission  or  rejection  of  evidence,  are  noticed  in  the  appel- 
lant's points. 

IV.  It  only  remains  to  consider  the  exceptions  to  refusals  to 
charge  as  requested,  and  to  the  charge  made.  The  first  and 
second  requests  to  charge  have  already  been  disposed  of ;  the 
third,  fourth  and  fifth  requests  relate  to  the  legal  effect  of 
the  transfers  made  to  the  corporation,  and  taking  stock  in. 
the  individual  names  of  the  parties. 


NEW  YORK— JULY,  1863.  157 

Pense  &  Brooks  Paper  Works  p.  WiUett 

I  think  the  charge  made,  in  answer  to  these  requests,  was  a 
correct  exposition'  of  the  law.  The  mere  fact  that  partner- 
ship property  is  transferred  for  other  property,  and  the  substi- 
tuted property  transferred  to  the  members  of  the  firm  indi- 
vidually, is  not  per  se  fraudulent,  nor  conclusive  evidence  of 
an  intent  to  hinder  or  delay  the  creditors  of  the  firm  in  the 
collection  of  their  debts.  If  the  substituted  property  is  as 
valuable  as 'that  sold,  is  as  accessible  to  process,  and  can  be  as 
readily  converted  into  money  by  judicial  proceedings,  the  trans- 
action does  not,  of  itself  alone,  either  in  fact  hinder  or  delay, 
or  furnish  conclusive  evidence  of  an  intent  to  hinder  or  delay 
creditors,  or  render  the  transfer  per  se  fraudulent  and  void. 

The  fact  that  title  to  the  substituted  property  was  taken 
by  the  members  of  the  firm  in  severalty,  instead  of  the  firm's 
name,  may  be  an  important  circumstance,  if  there  be  any  other 
evidence  tending  to  show  a  fraudulent  intent.  But  if  there  be 
no  evidence  of  a  fraudulent  intent,  except  such  as  is  furnished 
by  the  mere  fact  of  a  transfer  of  a  firm's  property,  and  the 
division  in  form,  among  the  partners,  of  property  taken  in 
exchange,  the  transaction  is  not  per  se  fraudulent. 

If  the  firm's  remaining  assets  had  been  abundantly  suffi- 
cient to  satisfy  all  its  liabilities  as  they  matured,  I  can  not 
think  that  a  transfer  of  property  of  the  value  of  that  in  ques- 
tion, and  taking  the  stock  of  a  corporation  therefor,  in  which 
corporation  the  transferred  property  was  converted  into  cap- 
ital^ would  suggest  the  idea  that  there  could  possibly  be  in 
the  transaction  any  evidence  of  an  intent  to  hinder,  delay  or 
defraud.  If  this  be  so,  then  it  was  correct  to  refuse  to  give 
the  instructions  sought,  and  the  charge  as  made  was  just  and 
proper ;  because  the  requests  affirm  that  the  naked  fact  of 
the  transfer  and  taking  the  stock  in  the  individual  names  of  the 
partners  was  fraudulent.  ^^^^^  it  was  important  and  mate- 
rial in  connection  with  the  other  evidence,  and  entitled  to  be 
folly  weighed  by  the  jury,  in  determining  the  question  of  an 
actual  fraudulent  intent,  was  pressed  upon  them  by  counsel, 
and  it  is  among  the  leading  facts  relied  on  as  evidence  of  firaud, 
which  the  court  specially  called  to  their  attention.    And  in 
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this  oonnection,  it  is  appropriate  to  advert  to  the  coUoqny 
between  the  court  and  a  juror,  when  the  jury  returned  into 
court  without  having  agreed  on  a  verdict.  The  only  remark 
-  which  I  deem  open  to  criticism,  is  that  ^'  It  must  be  some- 
thing which  interfbres,  and  is  done  for  the  purpose  of  inter- 
fering with  a  party's  ordinary  remedy  by  suit  to  collect  his 
debt."  Substituting  or  for  andy  and  the  sentence  would  be 
unobjectionable.  The  next  sentence  indicates  that  the  oourt 
intended  to  so  express  itself.  And  the  concluding  sentence 
corroborates  this  view.  If  there  be  nothing  in  the  nature  of 
the  property  taken  in  exchange,  which  would  cause  a  delay  in 
converting  it  by  judicial  proceedings,  or  in  creating  a  lien  upon 
it  thereby,  the  mere  act  of  the  exchange  would  not  fUmish 
evidence  of  an  intent  to  hinder  or  delay. 

There  may  be  a  transfer  with  intent  to  hinder  or  delay,  when 
the  transaction  itself  would  not  have  any  such  leged  effect. 
And  when  such  an  intent  is  proved,  the  transfer  is  void,  though 
the  substituted  property  is  as  valuable,  and  as  convertible  by 
judicial  proceedings,  as  that  given  for  it.  But  when  such  a 
transfer  is  shown  tp  have  been  made  with  intent  to  hinder  or 
delay,  the  intent  will  be  established  by  other  evidence  than 
the  naked  fact  of  a  mere  exchange  of  property. 

V.  The  eth  and  .7th  requests  to  charge  were  properly  over- 
ruled. The  6th  assumes  that  it  was  a  necessary  effect  of  these 
transfers  "to  hinder,  delay  and  defraud  their  creditors.*'  This 
fact  was  one  for  the  jury  to  determine  on  the  whole  evi- 
dence. The  jury  were  instructed  that  Persse  &  Brooks  must 
be  deemed  to  have  "  intended  to  produce  such  results  as  are 
the  natural  and  necessary  consequence  of  their  acts,  and  if  it 
can  be  seen  that  the  natural  and  necessary  consequence  of  the 
acts  of  Persse  &  Brooks  in  transferring  property  to  the  cor- 
poration in  the  view  they  then  had  of  their  condition  and  re- 
sources, was  to  defraud,  or  hinder,  or  delay  their  creditors  in 
collecting  their  debts,  then  they  should  be  deemed  to  have 
done  what  they  did  do,  with  that  intent,  and  the  transfers 
would  be  void  as  to  their  creditors."  The  request  was  errone- 
ous, because  it  assumed  as  an  established  fact,  a  question  of 
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fact  which  was  a  matter  of  controversy,  and  inregard  to  which 
it  was  the  exclusive  province  of  the  jury  to  determine  whether 
it  existed  or  not. 

YI.  The  7th  request  was  also  properly  overruled.  That* 
imports  that  though  there  was  no  firaudulent  intent  in  organ- 
iring  the  corporation,  yet  a  transfer  to  it  of  property  by  Persse 
&  Brooks,  and  such  possession  of  it  as  the  lawful  officers  of 
the  corporation  would  necessarily  have  in  the  proper  perform- 
ance of  their  official  duties,  would  be  presumptive  evidence 
of  a  fraudulent  intent,  though  they  were  in  fact  officers,  and 
professed  to  hold  and  control  it  in  that  capacity,  and  did  no 
act  impeaching  the  truthfulness  of  their  profession,  or  casting 
a  suspicion  upon  the  transaction  beyond  such  as  is  justified 
by  the  fact  of  such  a  possession.  I  think  the  charge  on  this 
branch  of  the  case  presented  it  accurately  and  fully  to  the 
jury. 

YII.  Our  attention  is  called  to  a  portion  of  the  chai^  to 
which  no  exception  was  taken  at  the  trial,  and  which  it  is  now 
urged,  submitted  to  the  jury  a  question  which  the  case  did 
not  present,  and  in  a  manner  calculated  to  mislead.  It  is  not 
urged,  as  I  understand  the  argument,  that  the  proposition  is 
not  sound  as  an  abstract  one.  The  court  stated  to  the  jury 
the  requests  to  charge  presented  by  either  party,  and  the  views 
of  the  court  in  regard  to  their  accuracy,  as  legal  propositions. 
The  court  had  already  informed  the  jury,  that  as  Persse  & 
Brooks  ''  acted  as  wqU  for  the  corporation  in  taking  the  trans- 
fers, as  for  themselves  in  making  them,  it  follows  that  if  they 
were  actuated  with  this  fraudulent  intent,  the  plaintiffs  had 
notice  of  it  and  can  not  recover  in  this  suit." 

After  stating  the  rule  of  law,  the  stating  of  which  is  now 
complained  of,  the  court  further  said  that,  if  the  corporation 
was  formed  and  the  transfers  made  with  the  intent  alleged, 
"  then  the  title  is  invalidated  by  transactions  between  Persse 
&  Brooks  and  the  corporation,  had  after  its  organization." 

The  full  pertinency  of  this  part  of  the  charge  can  not  be  so 
clearly  seen  as  it  would  be,  if  the  requests  to  charge  were  in 
the  case.    The  words  above  quoted,  are  those  contained  in  one 
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of  the  plaintifib'  requests,  and  the  charge  given,  was  adverse  to 
them.  I  can  not  think  that  the  counsel  or  the  jury  under- 
stood the  judge  to  submit  to  the  jury  to  find  whether  the 
transfers  of  the  property  may  not  have  been  honestly  made, 
and  therefore  valid,  even  though  they  should  find  that  the 
charter  was  obtained  and  the  company  organized  with  the 
fraudulent  intent  imputed. 

If  there  were  no  error,  other  than  that  suggested  in  stating 
to  the  jury  the  legal  proposition  to  which  this  objection  is 
made,  I  should  be  quite  clear  that  the  judgment  should  be 
affirmed. 

But  there  are  errors,  before  stated,  which  entitle  the  defend- 
ant to  an  order  reversing  the  judgment,  and  to  a  new  trial^ 
with  costs  to  abide  the  event. 

Ordered  accordingly. 


Dewitt  C.  Haskins,  plaintiflf,  vs,  John  Kelly  et  cd. 
defendants. 

1.  A  requisition  in  proceedings  of  claim  and  delivery  to  recover  poaseoion  of 
goods,  in  an  action  brought  for  the  purpose,  against  one  who  purchased  them 
at  a  wrongftil  sale,  will  justify  the  sheriff  in  seizing  them,  although  the  defend- 
ant acted  as  a  mere  agent  in  the  purchase,  if  the  papers  are  served  and  the 
seizure  made  while  the  goods  are  actually  in  his  possession. 

2.  Any  one  whose  goods  are  taken  by  the  sheriff,  in  such  proceedings  against 
another  person,  can  maintain  an  action  against  the  sheriff  for  damages,  not- 
withstanding his  having  given  the  sheriff  notice  of  his  claim,  under  section  216 
of  the  Code  of  Procedure,  if  he  subsequently  withdrew  it  to  enable  the  sheriff 
to  deliver  the  goods. 

8.  A  transfer  of  a  chattel  mortgage  merely  by  way  of  collateral  security  for  the 
payment  of  a  debt  is  a  pledge,  not  a  mortgage  thereof;  and  need  not  be 
recorded. 

4.  Notwithstanding  such  pledge,  the  pledgor  may  afterwards  assign  the  mortgage 
to  a  third  person,  who  may  enforce  it  by  a  sale  of  the  goods,  subject  however 
to  the  lien  of  the  pledgee. 

5.  The  lien  of  a  pledge  is  destroyed  by  a  tender  of  the  amount  due. 

6.  Where  the  mortgagor  of  chattels  borrows  money  to  buy  in  the  mortgage,  and 
procures  an  assignment  of  it  to  the  lender,  as  security  for  repayment  of  the 
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loan,  the  mort^jage  becomes  in  the  hands  of  the  latter  a  mere  pledge  for  the 
loan,  and  is  discharged  by  a  tender  thereof. 
7.  Where  the  holder  of  a  chattel  mortgage  first  pledged  it  for  the  payment  of  a 

eertain  sum,  and  subsequently  assigned  it; 
Stid  that  in  an  action  by  the  assignee  against  third  persons  for  oonyerting  the 
goods  mortgaged,  evidence  of  such  pledge  was  admissible  in  regard  to  dam- 
ages, 

(Before  Robbrtsov,  Whitb  and  BarbOub,  JJ.) 
Heard  June  11, 1868 ;  decided  October  8,  1868. 

This  action  was  in  the  nature  of  trover,  to  recover  from  the 
gheriff  of  the  city  and  county  of  New  York,  (John  Kelly) 
and  one  of  his  general  deputies,  (Thomas  Murphy,)  the  value 
of  several  printing  presses  and  materials,  taken  and  detained 
by  them.  The  defendants,  answering  separately,  justified 
takiog  the  goods  by  virtue  of  a  requisition  for  their  delivery 
issued  to  the  sheriff  in  proceedings  of  claim  and  delivery 
ander  the  Code  of  Procedure,  in  an  action  previously  brought 
by  William  M.  Hays  against  John  Miller,  while  the  latter  was 
(alleged  to  have  been)  in  possession  of  the  property.  For  a 
farther  defense  the  defendants  set  up  that  at  the  time  of  the 
commencement  of  the  present  action  one  John  J.  Smith,  and 
not  the  plaintiff,  was  the  owner  of  the  property,  and  entitled 
to  its  possession. 

The  cause  was  tried  before  Mr.  Justice  White  and  a  jury, 
in  June  1862,  during  three  days.  The  facts,  some  of  which 
are  more  minutely  stated  .in  the  opinion  of  the  court,  were 
briefly  as  follows :  The  plaintiff,  Haskins,  claimed  title  under 
a  chattel  mortgage,  and  its  foreclosure.  Such  mortgage  was 
given  by  Hayes,  formerly  the  owner  of  the  property,  to  one 
Thurber,  to  secure  $3795,  and  was  dated  in  July,  1860.  Hayes 
procured  a  friend  of  his  (Vincent)  to  advance  him  money  to 
obtain  an  assignment  of  the  mortgage  from  Thurber  to  secure 
Yincent's  advances.  Hayes  gave  him  a  bill  of  sale  of  the 
property.  When  the  assignment  of  the  mortgage  was  obtained 
from  Thurber  it  was  made  to  Vincent,  who  agreed  to  allow 
Hayes  to  repay  him  in  installments.  Such  assignment  from 
Thurber  to  Vincent  was  recorded,  as  well  as  the  mortgage 
iteelf.     Subsequently  Hayes  borrowed  of  John  J.  Smith  $500. 

Rob.— I.  11 
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to  pay  upon  the  mortgage,  and  secured  the  repayment  of  such 
loan  by  his  note  and  an  assignment  from  Vincent  of  the  mort- 
gage to  Smith,  as  collateral  security.  Vincent  assigned  the 
mortgage  to  the  present  plaintiff.  His  former  assignment  of 
it  to  Smith  was  never  recorded.  The  amount  remaining  due 
to  Vincent  under  the  mortgage,  at  the  time  of  the  assignment 
to  the  plaintiff,  was  $1035.  The  plaintiff  employed  a  consta- 
ble (West)  to  foreclose  the  mortgage.  Hayes,  the  mortgagor, 
tendered  to  West  the  amount  due,  with  $20  additional  to 
cover  expenses,  which  West  refused  to  receive  ;  claiming  a 
much  larger  sum,  including  also  a  charge  of  $155  for  services 
in  foreclosing,  and  $17  expenses.  Accordingly  West  prooeed- 
ed  with  the  sale  ;  and  the  property  was  bid  in  by  John  Miller, 
who  acted  as  agent  for  the  plaintiff.  Miller  bid  in  his  own 
name,  and  immediately  proceeded  to  make  an  assignment  of 
the  property  to  the  plaintiff.  Meanwhile  Hayes,  whose  tender 
had  been  refused,  prepared  the  papers  necessary  for  an  action 
to  recover  the  property  from  whomsoever  should  be  the  pur- 
chaser, and  immediately  after  the  sale,  and  before  any  chaise 
of  possession,  inserted  the  name  of  Miller  as  defendant  therdn, 
and  Murphy,  one  of  the  defendants  in  the  present  action,  took 
possession  of  the  goods  under  the  requisition,  and  subsequently 
served  the  papers  on  Miller. 

Haskins  having  received  his  assignment  from  Miller,  in 
order  to  prevent  the  delivery  of  the  goods  to  Hayes,  served  on 
the  sheriff  a  notice  and  affidavit,  under  section  216  of  the 
Oode  of  Procedure,  that  he  claimed  to  be  the  owner.  Subse- 
quently he  served  on  the  sheriff  the  following  notice  : 

^^  For  the  purposes  of  this  action,  and  to  enable  you  to  der 
liver  the  property  to  the  defendant,  I  hereby  waive  and  v«iihdraw 
the  claim  I  made  to  the  property  in  question  under  section  216 
of  the  Code,  and  also  withdraw  the  affidavit  presented  to  you 
in  this  case  ;  but  this  is  not  to  prejudice  my  title  to  the  prop- 
erty, as  between  me  and  the  defendant,  or  any  other  person. 
You  will  please  deliver  the  property  to  the  defendant  the  same 
as  if  such  affidavit  and  claim  were  never  delivered  by  me  to 
you  in  this  action." 
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Some  weeks  after  the  sale  by  the  plaintiff,  Smith  caused  the 
property,  or  part  of  it,  to  be  sold  tinder  his  claim  upon  the 
mortgage,  and  bid  it  in  himself.  The  plaintiff  then  commenc- 
ed the  present  action  to  recover  damages  from  the  sheriff  and 
his  deputy  for  taking  the  goods  in  the  proceedings  against 
Miller.  The  jury  found  a  verdict  for  the  defendants  ;  and  the 
cause  now  came  before  the  court  on  the  plaintiff^s  exceptions. 

E.  F.  BuUard,  for  the  plaintiff. 

I.  All  sales  by  Smith,  after  his  mortgage  was  paid,  were 
void,  and  the  plaintiff  was  entitled  to  recover  for  the  property 
sold  by  Smith,  even  if  his  $500  interest  took  precedence  of  the 
plaiotiff 's.     (3  Denio,  33.    13  Barb.  631.) 

II.  The  defendant  did  not  act  under  Smith's  assignment,  in 
taking  or  holding  the  property.  He  was  in  no  manner  con- 
nected with*  Smith's  title.  The  court,  therefore,  erred  in  ad- 
mitting the  evidence  as  to  the  assignment  to  Smith,  and  in 
refusing  to  charge  as  requested,  that  if  the  jury  found  that  the 
assignment  in  question  was  made  to  the  plaintiff  without  no- 
tice of  the  assignment  to  Smith  being  given  to  him  or  his 
agents,  then  the  plaintiff's  rights  are  prior  to  Smith's,  and 
are  not  affected  thereby. 

III.  Even  if  the  defendant  could  set  up  Smith's  title,  the 
court  erred  in  charging  ^'  that  Haskins  took  subject  to  the 
rights  and  equity  of  Smith,  whether  they  were  disclosed  to 
Haskins  or  not,  at  the  time  of  the  transfer  to  him."  1.  It  is 
conceded  that  the  plaintiff  took  subject  to  all  latent  equities, 
which  Hayes,  the  mortgagor,  had  against  the  mortgagee,  and 
the  plaintiff  was  bound  to  inquire  of  him  as  to  them.  But 
that  rule  has  no  application  to  equities  in  favor  of  assignees 
(unless  we  claim  through  them)  or  third  parties,  who  do  not 
record  or  give  proper  notice  of  their  assignment.  (  William-^ 
«o»  V.  Brovmj  15  N,  T.  Rep,  354.)  If  so,  no  man  could 
take  an  assignment  without  inquiring  of  every  man  on  tiie 
globe  if  he  held  an  assignment  of  the  mortgage  before  he 
could  safely  purchase  of  the  mortgagee.  2.  The  assignment 
to  Smith  was,  in  effect,  a  mortgage  for  $500.     {Thompson  v. 
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Blanchardj  4  N.  T.  Rep.  303.)  The  assignment  was  there- 
fore void,  because  it  was  not  recorded  as  a  chattel  mortgage. 
{Id,)  The  doctrine  laid  down  in  "Btory  Eq.  §  409  ;  Coming 
v.  Murray  J  (3  Barb.  652,)  and  that  class  of  cases,  is  not 
overruled  by  Bush  v.  Lathrop,  (22  N.  T.  Rep.  535.)  The 
case  of  Burr  v.  Kingy  (Court  of  Appeals,  June  Term,  1852, 
not  reported,)  is  directly  in  point.  In  that  case  Pettit  held 
two  mortgages  upon  the  same  premises,  and  assigned  the 
younger  to  King,  under  such  statements  as  would  estop  him 
from  setting  up  the  prior  mortgage  against  King.  Pettit 
afterwards  assigned  the  oldest  mortgage  to  Burr.  The  Court 
of  Appeals  held  that  the  latter  was  not  bound  by  the  latent 
equities  of  King  against  Pettit,  the  plaintiff's  assignor. 

IV.  The  court  erred  in  admitting  evidence  of  the  tender  by 
Hayes,  and  in  charging  that  it  defeated  the  plaintiff's  lien,  and 
that  he  Had  no  right  to  foreclose  it.  The  court  should  have 
charged  that  the  tender  had  no  effect.  The  case  of  Kortright 
V.  Cady,  (21  N.  T.  Rep.  343,)  was  a  case  of  real  estate,  and 
can  have  no  application  to  chattel  mortgages.  A  mortgage  of 
chattels  differs  from  one  of  real  estate.  It  is  a  defeasible  sale. 
{Butler  V.  Miller,  1  N.  Y.  Rep.  428.     Mattison  v.  BaucuSy 

1  N.  Y.  Rep.  295.  Ferguson  v.  Lee,  9  Wend.  258.  Brown 
V.  Bement,  8  John.  96.    Patchin  v.  Pierce,  12  Wend.  61. 

2  Denio,  170.) 

.  v.  The  sheriff,  in  this  case,  does  not  set  up  in  his  answer 
any  claim  for  equitable  relief,  or  ask  to  redeem.  He  places 
himself  upon  his  replevin  papers,  and  asserts  that  the  title  at 
lat4f  is  in  Hayes,  the  mortgagor.  But  even  if  the  defendant 
had  undertaken  to  redeem,  by  asking  for  affirmative  relief  in 
this  action,  he  was  too  late,  as  the  mortgage  was  already  fore- 
closed upon  notice,  and  the  equity  of  redemption  cut  off  before 
this  action  was  commenced.  Hayes  should  have  commenced  an 
action  to  redeem,  and  stayed  the  foreclosure  by  injunction,  and 
asked  for  an  account  to  settle  the  Amount  unpaid. 

YI.  The  action  in  favor  of  Hayes  was  not  commenced  until 
after  the  sheriff  was  informed  that  Miller  was  a  mere  agent, 
and  that  the  plaintiff  was  the  party.     The  court  therefore 
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erred  in  charging  that  the  action  was  commenced  bj  a  bona 
fide  attempt  to  serve  the  papers.  (17  How.  Pr.  477.)  The 
court  properly  charged,  that  the  plaintiff  has  a  right  to  sus- 
tain this  action,  if  he  is  the  owner  of  the  property.  Section 
216  of  the  Code  does  not  prevent  the  plaintiff  fi^m  bringing 
this  action.  It  provides  a  remedy  by  cZatm,  instead  of  action^ 
but  the  party  may  waive  the  claim  and  bring  the  action. 
{King  v.  Oraer,  4  Duety  431.) 

A.  J.  Vanderpoelj  for  the  defendants. 

I.  The  court  submitted  to  the  jury  the  question  as  to  the 
amount  due  upon  the  mortgage,  and  as  to  the  deficiency  of 
the  amount  tendered.  These  facts  having  been  determ^ed  in 
favor  of  the  defendant,  it  follows,  as  a  conclusion  of  law,  that 
the  lien  of  the  mortgage  upon  the  property  was  discharged, 
and  the  power  of  sale  was  gone.  The  creditor  could  from  that 
time  look  only  to  the  personal  security  of  his  debtor.  (6  Wend. 
693,  608.  KortrigU  v.  Cody,  21  N.  Y.  Bep.  348,  and  casee 
cUed.  La  Motte  v.  Archer^  4  E.  D.  Smith,  46.  McLean  v. 
Walker,  10  John.  471.  Hunter  v.  Le  Gonte,  6  Gowen,  728. 
Pattison  v.  HuR,  9  id.  747.  Hinman  v.  Judson,  13  Barb.  629. 
Charter  Y.Stevens,  3  Denio,  33.  Pariah  v.  Wheeler,  22  N.  T. 
Btp.  494.  Mason  v.  Sudam,  2  John.  Gh.  172.  PraU  v. 
Stiles,  17  How.  Pr.  211.) 

II.  It  was  the  right  and  duty  of  the  sheriff  to  take  the 
property  under  the  claim  and  delivery  papers.  In  this  respect 
the  case  was  fairly  submitted  to  the  jury.  1.  Ko  action  would 
lie  by  the  plaintiff  against  the  sheriff,  except  under  section  216 
of  the  Code.  This  does  not  enable  the  plaintiff  to  maintain 
a  suit,  unless  the  sheriff  delivers  the  property  to  the  plaintiff 
m  the  action.  2.  If  the  plaintiff  could  have  maintained  an 
action,  he  abandoned  and  lost  it  by  his  withdrawal  on  the 
15th  of  July,  and  before  this  suit  was  commenced.  3.  There 
is  no  provision  which  authorizes  or  justifies  the  sheriff  in  giv- 
ing the  property  to  the  third  party,  when  he  interposes  a  claim 
under  section  216  of  the  Code.  He  need  not  deliver  the  prop- 
erty to  the  plaintiff  in  the  action,  when  such  a  claim  is  inter- 


.166        CASES  IN  THE  SUPERIOR  COURT. 

Haakins  v.  Kelly. 

posed  by  a  third  party,  but  the  law  does  not  allow  a  defendant 
then  to  have  his  property  taken  from  him  at  the  suit  of  a 
plaintiff,  and  then  delivered  to  a  stranger  to  the  action,  with* 
out  security.  The  defendant  can  not  indemnify  against  the 
claim  of  the  third  party,  and  yet  the  property  can,  on  the 
plaintiff's  theory,  be  taken  from  him  and  given  to  a  third  per- 
son, who  does  not  give  any  security.  (Edgerton  v.  BoaSy  6 
Abb.  Pr.  189.  Dearman  v.  Blackburn^  1  Sneed^  Tenn.  390. 
Watkins  v.  Page^  2  Wis.  92.) 

III.  The  assignment  of  the  mortgage  to  the  plaintiff  was 
taken  with  full  notice  of  the  previous  assignment  to  Smith. 

IV.  None  of  the  exceptions  to  the  admissibility  of  the  evi- 
dence were  well  taken. 

By  the  Court,  Robertson,  J.  The  plaintiff  claims  the 
property  in  controversy,  by  virtue  of  a  sale  thereof  under  an 
instrument  of  hypothecation  of  it  executed  by  the  original 
owner  to  a  Mr.  Thurber,  held  by  the  plaintiff  as  assignee  there- 
of. At  such  salej  an  agent  of  the  plaintiff  (Miller)  bought 
such  property  and  took  possession  of  it  for  him,  subse- 
quently transferred  it  to  him,  and  informed  him  he  had  done 
so.  The  original  owner,  after  such  sale,  commenced  an  action 
and  proceedings  of  claim  and  delivery  for  it,  against  Miller 
(the  agent)  ;  out  of  whose  manual  possession  the  defendants, 
as  sheriff  and  deputy,  took  it,  by  virtue  of  the  duly  verified 
written  claim  in  such  action,  which  was  placed  in  their  hands 
for  service.  Before  the  service  of  the  summons  in  such  action, 
and  seizure  of  the  property  under  such  claim,  the  oiSScer  who 
served  them  was  informed  that  Miller  claimed  the  property  as 
the  plaintiff's  agent  only.  It  was  contended  on  the  trial  that 
such  information  prevented  the  defendants  from  justiiying, 
under  the  claim  in  such  action,  but  how  was  not  clearly  speci- 
fied. It  is  now,  however,  urged  that  the  action  was  not  com- 
menced until  the  actual  service  of  the  papers  on  Miller,  the 
agent,  and  that  an  instruction  by  the  court  to  the  jury  that  a 
bona  fide  attempt  to  serve  the  papers  was  equivalent  to  a  ser- 
vice for  the  purpose  of  commencing  the  action  was  erroneous. 
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Two  things  would  be  necessary  to  make  sach  chai^  erro- 
neous. First.  That  the  priority  of  the  service  of  the  papers  to 
the  giving  of  information  of  the  plaintiff's  claim  should  be 
matmial.  Secondly.  That  an  actual  possession  by  one  wrong- 
doer for  the  benefit  of  another,  required  a  suit  for  the  property 
to  be  brought  against  the  latter,  in  order  to  justify  a  seizure  of 
it  in  the  hands  of  the  former  under  a  claim. 

There  was  no  evidence  that  the  property  ever  left  the  actual 
possession  of  MiUer,  until  the  service  of  the  papers  on  hint 
The  mere  private  recognition  by  him  of  a  right  in  the  present 
plaintiff,  even  if  made  after  the  sale,  but  not  known  to  the  de- 
fendants at  the  time  of  such  service,  clearly  could  not  deprive 
them,  as  l^al  owners,  of  the  right  of  taking  the  goods  out  of 
the  manual  possession  of  the  actual  possessor  in  an  action 
against  him.  Such  a  mere  constructive  change  of  possession 
might  warrant  an  action  against  the  principal,  and  the  taking 
po^ession  away  from  his  agent,  (§  209)  ;  but  could  not  defeat 
the  right  of  proceeding  against  the  primary  wrongdoer 
while  still  in  possession.  The  inquiry,  therefore,  became  im- 
materialy  whether  the  action  was  begun  before  the  service  of 
the  papers  or  not ;  consequently  it  is  immaterial  whether  sec- 
tion 99  of  the  Code  is  confined  to  the  commencement  of  actions 
to  save  the  statute  of  limitations,  or  whether,  under  sections 
135  and  209,  jurisdiction  over  the  property  (at  least  if  in  Mil- 
ler's possession,)  was  acquired  by  deliveiy  of  the  papers  to  the 
defendant  to  be  served. 

The  fifth  request  of  the  plaintiff  to  the  court,  to  charge  that 
the  defendants  took  the  property  wrongfully  as  against  him, 
unless  they  took  it  out  of  Miller's  possession,  involves  substan- 
tially the  same  question.  But  there  was  no  evidence  of  any 
transfer  of  actual  possession  to  the  plaintiff  by  Miller,  before 
the  service  of  the  papers  on  him,  and  the  seizure  of  the  goods. 
The  sale  of  the  goods,  and  their  seizure  by  virtue  of  the  claim 
and  delivery  papers,  took  place  within  a  quarter  of  an  hour  of 
each  other.  Those  papers  being  already  prepared  with  a 
blank  for  the  name  of  the  defendant  in  that  action,  and  need- 
ing only  its  insertion  to  complete  them,  were  forthwith  after 
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such  sale  put  in  the  present  defendant's  hands,  and  could  easily 
have  been  served  within  that  time.  Miller  did  not  execute  a 
transfer  to  the  plaintiff  until  half  an  hour  after  his  own  purchase. 
The  person  (Titterton)  who,  in  Miller's  presence,  was  directed 
to  take  possession  of  the  goods  did  not  do  so.  He  merely,  as 
Miller's  agent,  examined  them.  There  was  in  fact  no  evidence 
to  go  to  the  jury  of  any  change  of  even  constructive  possession  of 
the  goods  from  Miller  to  the  plaintiff,  before  the  service  of  the 
papers  on  the  former,  in  the  action  ag^nst  him. 

The  withdrawal  by  the  present  plaintiff,  of  the  claim  which 
he  interposed  in  the  action  against  Miller,  so  as  to  permit  a 
delivery  of  this  property  to  him,  probably  did  not  operate  as  a 
waiver  of  any  claim  under  the  216th  section  of  the  Code. 
That  section  seems  to  have  been  intended  simply  for  the  pro- 
teotion  of  the  sheriff,  in  case  he  should  deliver  property  seized 
in  an  action  of  claim  and  delivery  to  a  plaintiff  therein,  and 
not  in  order  to  sanction  its  delivery  .to  a  defendant.  Upon 
a  claim  by  a  third  party,  a  failure  by  the  plaintiff  to  give  a 
proper  indemnity,  does  not  entitle  such  sheriff  to  deliver  the 
property  seissed  to  such  third  party.  He  can  only  permit  the 
original  defendants,  from  whose  possession  the  property  was 
taken,  to  resume  ity  by  relinquishing  it  himself.  The  previous 
rule  of  the  common  law  as  amended  by  statute,  justified  an 
oflBioer  ih  delivering  property  to  a  plaintiff  in  an  action  of  re- 
plevin after  a  sheriff's  jury  found  it  to  be  his.  {Shipman  v. 
Glarhy  4  Denio,  446.  King  v.  Orser^  4  Duer,  231.  Edger- 
ton  V.  Roas^  6  Abh.  189.)  The  section  in  question  dispenses 
with  the  necessity  of  any  such  trial.  There  being  no  evidence 
in  this  case,  as  to  what  has  become  of  the  property,  it  must  be 
presumed  to  have  remained  in  the  possession  of  the  defend- 
ants ever  since  its  seizure ;  which  would  be  an  unreasonable 
time  for  the  sheriff  to  wait  for  indemnity  from  the  plaintiffl 
The  court  was  therefore  right  in  charging  that  the  present 
plaintiff  could  bring  the  action  if  he  had  a  right  to  the  prop- 
erty. 

The  right  of  Mr.  J.  S;  Smith  to  the  possession  of  the  goods 
in  question,  in  October,  1861,  when  this  action  was  begun,  if 
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material,  requires  a  fuller  examination  of  the  plaintiff's  rights 
under  the  instrument  of  hypothecation  executed  by  Hayes  to 
Thurber,  as  well  as  its  yalidity  as  security  for  any  sum,  and  if 
yalid  the  amount. 

That  instrument  was  executed  in  July,  1860,  to  secure  the 
payment  by  Hayes  to  Thurber  of  a  certain  sum.  Before  the 
29th  of  October  following,  a  judgment  against  Thurber  for  an 
amount  sufficient  to  extinguish  the  debt  secured  by  such  in- 
strument, was  bought  for  a  much  smaller  sum,  by  Hayes  or 
VinoenU.  The  latter  undoubtedly  advanced  the  money  on  the 
26th  of  October,  1860,  to  pay  for  it,  but  he  testified  that  he 
first  bought  it  and  afterwards  agreed  to  let  Hayes  have  it  for 
the  same  price  he  paid  for  it.  The  latter  swore  he  made  the 
puFchase;  and  another  witness  (H.  S.  Smith,)  testified  he 
n^tiated  it  for  him.  Hayes  executed  a  bill  of  sale  of  the 
property  to  Vincent  on  the  day  he  borrowed  the  purchase 
money  for  the  judgment,  for  a  consideration  exceeding  it,  but 
the  amount  of  which  was  made  up  by  legal  expenses  and  small 
items.  This  was  agreed  to  be  security  for  the  loan,  until 
Thurber  should  assign  to  Vincent  the  instrument  executed  to 
him.    The  amount  was  to  be  repaid  by  weekly  installments. 

These  facts  establish  the  advance  by  Vincent  of  the  pur- 
chase money  for  the  Thurber  judgment;  his  cotemporary 
t^eement  that  in  case  he  procured  a  transfer  to  himself, 
of  the  instnunent  executed  by  Hayes  to  Thurber,  he  would 
relinquish  to  ELayes  all  his  interest  in  such  instrument,  upon 
being  repcud  the  amount  due  him ;  while  until  such  instru- 
ment was  assigned  to  him,  he  was  to  hold  as  security  for  the 
repayment  of  his  loan,  the  bill  of  sale  of  the  26th  of  October. 
The  result  of  the  whole  transaction  would  then  be,  that  the 
agreement  by  Vincent  to  assign  to  Hayes  the  debt  due  by.  him 
to  Thurber,  as  well  as  the  instrument  of  hypothecation  given 
to  secure  it,  when  carried  out,  would  extinguish  such  debt. 
In  equity  it  was  an  actual  assignment  by  Vincent  of  it,  con- 
ditional only  while  the  bill  of  sale  remained  as  security  for 
the  loan.  After  the  assignment  from  Thurber  to  Vincent  was 
completed,  the  instrument  held  by  the  former  was  to  take  the 
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place  of  the  bill  of  sale  as  secarity  for  the  loan  by  the  latter 
to  Hayes.  Thus^  instead  of  being  a  security  for  the  amount 
due  to  Thurber,  it  became  at  most  only  one  for  the  smaller 
sum  due  to  Vincent.  He  understood  it  to  be  so,  and  accord- 
ingly informed  the  plaintiff's  agents  at  the  time  they  pur- 
chased it,  that  only  a  certain  sum  Was  due  on  it ;  being  equal 
to  the  amount  advanced  by  him,  less  subsequent  payments. 

In  February,  1861,  while  Vincent  held  both  the  instrument 
executed  to  Thurber  and  the  bill  of  sale,  which  appears  never 
to  have  been  canceled,  Hayes  borrowed  of  Mr.  J.  S.  Smithy 
a  certain  sum,  which  he  paid  to  Vincent  on  account. of  the 
money  due  him.  He  gave  Smith  his  note  for  the  amount 
borrowed,  at  sixty  days,  for  the  payment  of  which  Vincent 
assigned  to  the  latter  the  original  instrument  executed  to 
Thurber  as  security.  In  April,  1861,  after  the  note  became 
due,  before  this  action  was  commenced,  and  while  the  prop- 
erty pledged  was  still  in  possession  of  the  defendants.  Smith 
claiming  to  act  by  virtue  of  the  instrument  executed  to  Thur- 
ber, and  its  assignment  by  the  latter  to  Vincent,  bought  in 
the  property  at  a  sale  conducted  by  himself  by  way  of  fore- 
closure. 

This  action  was  commenced  in  October,  1861.  By  the 
assignment  to  Smith  by  Vincent  of  the  instrument  executed 
by  Hayes  to  Thurber,  he  (Smith,)  became  the  mere  pledgee  of 
the  debt  secured  by  it ;  and  if  the  entire  legal  title  to  it  was 
thereby  so  transferred  to  him  as  to  enable  him  to  foreclose 
any  right  of  redemption  under  it  and  take  possession  of  the 
chattels  transferred  thereby,  and  sell  them,  he  would  still  be 
trustee  for  Vincent  or  his  assigns,  of  the  residue  of  the 
proceeds  of  any  sale,  after  deducting  enough  to  satisfy  his 
own  .claim,  or  if  the  chattels  were  bought  in  by  him,  he  would 
be  trustee  of  the  chattels  themselves.  Such  transfer  to  Smith, 
being  the  mere  mortgage  of  a  debt,  and  of  an  accompanying 
pledge  given  to  secure  it,  did  not  need  to  be  recorded,  any 
more  than  an  absolute  assignment  of  such  mortgage;  the 
statute  of  this  state,  on  the  subject  extending  to  mortgages 
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of  goods  and  chattels  only,  and  not  choses  in  action.     (N.  T. 
8e8.  L.  1833,  cA.  279.) 

Under  these  circninBtances,  it  appears  to  me,  that  the  power 
of  Vincent  to  transfer  the  mortgage  held  by  him  to  the  plain- 
tiff, after  its  transfer  to  Smith,  so  as  to  enable  the  former  to 
sell  the  mortgaged  property  without  the  assent  of  the  latter, 
depends  entirely  upon  the  question  whether  the  assignment  to 
the  latter  was  a  pledge  or  a  mortgage.  The  leading  diffisrence 
ktween  these  two  kinds  of  transfers  is,  that  the  former  is  secu- 
rity for  the  payment  of  a  debt,  and  the  latter  is  a  wndUional 
mlCj  which  becomes  absolute  by  nourperformance  of  the  condi- 
tion which  requires  payment  of  a  specified  sum  at  a  fixed 
day.  {BuOer  y.  MiUer,  I  N.  T.  Rep.  496.)  So  much  so  that 
on  default,  although  the  mortgagor's  interest,  if  in  possession, 
may  be  levied  on  and  sold  to  the  extent  of  his  right  to  possess 
them,  the  chattels  themselyes  can  not  be  sold  on  execution 
against  him.  {Stewart  v.  BUOerj  6  Duetj  83,  96.)  After  de- 
&Q]t  the  mortgagee's  interest  may  be  sold  on  execution  against 
him.  {Ferguson  v.  Lee^  9  Wend.  258.)  Even  a  grant  of  a 
power  to  sell  and  return  the  surplus  beyond  the  specified 
sum,  does  not  alter  the  character  of  the  instrument.  {Dane  v. 
Moilwry,  16  Barb.  46.  Burdick  v.  McVanner,  2  JDento,  170.) 
£ven«  however,  in  case  of  a  mortgage,  the  mortgagor  has  a  right 
to  perform  the  condition  where  it  is  the  payment  of  money,  at 
any  reasonable  time  after  that  specified  in  it,  {Pratt  v.  Stilea^ 
17  Sow.  Pr.  211 ;  S.0.9  Abb.  Pr.  150,)  and  he  may  even 
reduce  the  damages  in  an  action  against  him  by  the  mortgagee, 
for  conversion  of  the  mortgaged  property,  to  the  amount  speci- 
fied in  such  mortgage,  {Hinman  v.  Judaon^  13  Barb.  629,) 
although  this  is  said  in  Parish  v.  Wheeler^  (22  N.  Y.  Rep. 
494,)  to  be  on  the  ground  of  avoiding  circurity  of  action ;  or  he 
may  recover  damages  for  any  of  it  sold  by  the  mortgagee  under 
a  power  of  sale  beyond  enough  to  pay  the  amount  mentioned  in 
the  mortgi^.  {Charter  v.  Stevens,  3  Denio,  33.)  This  right 
of  perfonnance  of  a  condition  subsequent  called  sometimes, 
an  equity  of  redemption,  may  be  cut  off  by  a  sale,  on  reason- 
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able  hotice,  or  enforced  by  an  action.  (Patchin  v.  Pearccy  12 
Wend.  61.) 

One  test  whether  a  transfer  of  property  is  a  pledge  or  a 
mortgage  is,  whether  a  debt  exists  independent  of  it,  for  the 
payment  of  which  it  is  security,  (Langdon  v.  Buel^  9  Wend. 
80,)  in  which  case  it  is  the  former,  A  pledge  of  property 
capable  of  physical  delivery  requires  that  it  should  be  so  de- 
livered. (Barrow  v.  Paxton^  5  John,  258.  Oortdyou  v.  Lan- 
sing^ 2  GaL  Cos.  200.)  Property  not  capable  of  such  delivery 
may  be  pledged  in  writing.  (  Wilson  v.  Little^  2  N,  Y,  Rep. 
443.)  The  transfer  of  choses  in  action  as  mere  security  for  a 
debt,  is  always  a  pledge.  (Wheeler  v.  Newbould,  16  N.  T. 
Sep.  392.  McLean  v.  Walker,  10  John.  471.  Oarlick  v. 
Jame8y  12  id.  146.  White  v.  PlaU,  5  Denio,  269.)  When 
BO  received,  without  special  authority,  the  pledgee  can  not  sell 
them,  ( Wheeler  v.  Newbould,  fd>i  supra  ;  see  Brown  v. 
Wardy  3  Duer,  660,)  or  compromise  them,  (Oarland  v. 
JameSy  ubi  supra  ;)  he  can  only  wait  until  they  mature  and 
collect  them.    (  Wheeler  v.  Newbould.) 

In  the  present  case  the  assignment  to  Smith  was  clearly  a 
pledge  of  the  mortgage,  or  pledge  from  Hayes,  assigned  by 
Vincent,  and  not  a  mortgage  or  conditional  sale.  If  he  could 
sell  that  mortgage  and  the  debt  it  secured,  on  notice,  and  buy 
it  in,  he  might  then  become  assignee  of  it,  and  entitled  to  col- 
lect it  by  notice  and  sale  of  the  chattels,  or  an  action.  Until 
he  did  so,  however,  the  plaintiff  as  an  assignee  of  the  mort- 
gage by  Hayes,  subject  only  to  the  special  property  in  Smith, 
which  the  pledge  created,  and  for  an  injury  to  which  he  could 
only  recover  to  the  extent  of  his  lien,  (Brownell  v.  Hawkins, 
4  Barb.  491,)  might  proceed  to  foreclose,  and  sell  under  such 
mortgage,  and  no  one  could  object  except  Smith;  certainly 
Hayes  could  not. 

The  charge  of  the  court  that  the  transfer  to  the  plaintiff  was 
subject  to  the  rights  of  Smith,  even  if  he  had  notice  of  them, 
as  an  abstract  proposition,  was  correct,  (Muir  v.  Schenck, 
3  Hilly  228 ;  Poillou  v.  Martin,  1  Sandf.  Ch.  569  ;  Sweet  v. 
Van  Wycky  3  Barb.  Ch.  647,)  and  therefore  the  third,  request 


NEW  YORK— OCTOBEB,  1863.  17S 

HasUns  9.  Kelly. 

to  charge  that  '^  the  plaintiff's  rights  were  prior  to  Smith's,  and 
not  affected  thereby/'  would  have  been  properly  refused  if 
material.  The  court  charged  more  favorably  to  the  plaintiff, 
and  gave  him  all  he  asked,  by  instructing  the  jury  that  no 
right  or  equity  of  Smith's  interfered  with  the  plaintiff's  right 
to  pursue  his  remedy  on  the  mortgage  for  his  interest  in  it, 
and  if  he  had  acquired  a  good  and  vidid  title  to  the  mortgage, 
he  had  a  right  to  go  on  and  foreclose  it.  The  second  request 
to  charge,  '^  That  the  defendants  were  not  entitled  to  defend 
nnd^  Smith's  assignment  as  against  Hhe  plaintiff,'"  was 
therefore  fully  met,  in  substance.  The  principle  involved  was, 
who  had  the  better  title  or  superior  right  so  &r  as  this  action 
was  concerned?  and  it  was  immaterial  whether  that  was  an- 
nounced by  stating  that  the  plaintiff  had  it,  whatever  Smith's 
lights  were,  or  that  Smith,  under  whom  the  defendants  claimed, 
had  none  as  against  the  plaintiff. 

The  last  question  on  the  merits  arises  from  exceptions  to  a 
refusal  to  charge  as  desired  by  the  first  and  fourth  requests. 
The  fonner  was  ^^  that  the  tender  made  by  Smith  to  West  could 
have  no  efiect,  and  did  not  impair  the  plaintiff's  right  under 
the  mortgage."  And  the  latter,  that  it  was  wholly  immaterial 
what  sum  was  to  be  paid  by  Hayes,  as  long  as  he  did  not  pay  or 
commence  an  action  to  redeem  before  foreclosure.  The  amount 
due  to  Vincent  on  the  mortgage  to  Thurber,  when  he  assigned 
it  to  the  plaintiff,  did  not  exceed  $1035.  The  sum  tendered 
was  $1055.  The  only  pretense,  that  it  was  not  sufficient, 
was  that  the  constable  claimed  the  extravagant  sum  of  $155  for 
commissions  which  was  not  chargeable  against  the  mortgagor. 
It  did  not  appear  that  the  extra  $20  was  not  sufficient  to  cover 
expenses  and  interest,  or  that  any  objection  was  made  to  the 
amount    The  question  of  the  amount  due  was  left  to  the  jury. 

But  it  is  claimed  that  the  plaintiff  had  a  right  to  complete 
his  foreclosure  in  pais,  and  sell  after  a  tender  of  the  amount 
duQ,  and  that  the  owner's  only  remedy  was  to  commence  an 
action  to  redeem.  It  is  contended  that  there  is  a  distinction 
between  mortgages  of  real  and  those  of  personal  property,  in 
that  respect '  It  was  finally  settled  in  Kortright  v.  Cadx/y 
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(21  N.  T.  Sep.  343,)  in  the  Court  of  Appeals,  that  a  tender  of 
an  amount  due  on  a  mortgage  on  land,  even  after  the  law-day, 
if  refused,  destroyed  the  lien  of  it  on  the  land.  By  giving 
the  mortgagor  the  right  to  redeem,  by  rendering  him  only 
liable  for  the  amount  to  be  paid,  in  case  of  his  conversion  of 
the  property,  and  by  n^aking  the  mortgagee  liable  for  any  sales 
beyond  the  amount  of  his  mortgage,  (Hinman  v.  Judaon, 
Charter  y.  StevenSy  ubi  sttp.)  it  would  seem  to  have  become 
a  mere  security  for  money.  It  is  true  that  in  the  case  of 
Butler  V.  Miller^  (1  Comst,  500,)  the  judge  who  delivered 
the  opinion  of  the  court,  notices  the  distinction  between  mort- 
gages of  real  and  personal  estate,  and  states  that  the  latter 
is  a  sale'and  operates  to  transfer  the  whole  legal  title  of  the 
thing  mortgaged  to  the  mortgagee,  subject  only  to  be  defeated 
by  a  full  performance  of  the  condition.  It  was  not  necessary 
for  the  decision  of  that  case ;  but  some  respect  is  due  to  even 
an  obiter  dictun^  in  the  court  of  highest  resort  when  relying 
on  distinctions  so  drawn.  It  has  been  held  that  after  forf^ture, 
no  tender  can  revest  the  title  in  the  mortgagor,  and  even  that  ac- 
ceptance of  part  is  no  waiver.  {Patchin  v.  Pierce^  12  Wend,  61.) 
But  there  are  authorities  to  the  contrary.  (Jenkins  v.  Jones, 
2  Oiffardy  99.)  Such  distinction,  however,  between  mortgages 
of  real  and  personal  estate  can  not  prevail  in  case  of  a  pledge, 
which  is  settled  to  be  a  mere*  security,  conferring  only  a  special 
property  in  the  property  pledged,  {Brovmell  v.  Hawkins,  ubi 
sup,)  for  any  fall  of  value  in  which,  after  a  tender,  the  pledgee  is 
responsible,  {Oriswold  v.  Jackson,  2  Edw,  461,)  which  would 
not  be  the  case  if  a  bill  to  redeem  was  necessary.  The  interest 
of  the  pledgee  is  in  fact  a  mere  lien,  like  a  mortgage  of  lands, 
and  should  be  relieved  by  the  same  process.  The  reasoning  in' 
the  case  of  Kortright  v.  Gady,  before  cited,  is  equally  appli- 
cable to  pledges,  and  must  govern  this  case. 

The  only  question,  therefore,  which  remains  is  whethw  the 
instrument  executed  by  Hayes  to  Thurber  was,  in  itself,  a 
mortgage  or  a  pledge,  or  became  so  by  the  agreement  of  Hayes 
and  Vincent.  It  recites  that  it  was  executed  ''for  securing 
the  payment  of  the  money  thereinafter  mentioned,"  and  its 
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(xmdition  was  to  be  void  on  payment  of  the  smn  of  $3796^  on 
demand.  It  contains  an  authority  in  case  of  non-payment  to 
tftke  possession  of  the  goods,  and  sell  them  for  the  best  price, 
and  oat  of  it  pay  the  amount  before  mentioned  and  all  charges, 
and  retom  the  overplus  to  Hayes.  The  recital  as  to  the  ob- 
ject of  it  would  not  render  the  mortgagor  personally  liable, 
{Oulver  V.  Sisson,  3  N.  T.  Rep.  264,)  unless  he  converted  the 
property.  {Weed  v.  CoviU^  14  Barb.  242.)  This  doctrine 
seems  contrary,  however,  to  the  case  of  Cast  v.  J7ofig&^on,  (11 
Wend.  106,)  which  treats  the  sum  mentioned  in  the  condition 
SB  a  debt  The  power  of  selling,  also,  and  restoring  surplus 
moneys,  seems  not  to  defeat  the  absoluteness  of  the  title  on 
defiudl  {Dane  v.  Mallory ;  Burdick  v.  McVanner,  tdn 
supra.)  Possibly  under  these  decisions  such  original  instru- 
ment was  only  a  mortgage.  But  by  the  agreement  between 
Vincent  and  Hayes  (as  the  latter  testified,)  Hayes  borrowed  of 
the  former  the  money  to  buy  the  judgment  against  Thurber. 
The  former  charged  it  against  Hayes  in  his  books.  He  claimed 
it  as  a  debt  due  him ;  and  a  note  taken  at  the  same  time  was 
agreed  to  be  applied  on  it  when  collected.  There  was  nothing 
to  prevent  his  suing  Hayes  for  such  debt,  if  not  paid  on  de- 
mand. The  original  instrument,  therefore,  had  lost  its  charac- 
ter, if  it  ever  had  it,  as  a  mortgage  or  conditional  sale,  and 
became,  by  the  oral  agreement  of  the  parties,  a  mere  pledge,  to 
secure  a  debt  Upon  the  payment  by  Hayes  of  his  debt  to 
Vincent  at  any  time,  the  lien  on  the  chattels  mortgaged  was  gone. 
If  there  was  any  conflict  of  evidence  on  this  point,  there  was  no 
request  that  it  should  be  left  to  the  jury.  The  request  was  per- 
emptory, that  the  tender  was  of  no  avail.  It  did  not  contain  a 
hypothetical  case  ;  and  therefore,  in  order  to  sustain  the  refu- 
sal, any  state  of  &cts  which  the  evidence  would  warrant  may 
be  assumed  to  exist  in  this  case.  The  refusal  of  the  court, 
therefore,  to  charge  as  requested  was  not  erroneous. 

An  exception  was  taken  to  the  admission  of  the. assignment 
to  J.  J.  Smith  in  evidence  after  objection ;  but  this  was 
clearly  admissible  on  the  question  of  damages,  if  the  plaintiffs 
were  entitled  to  recover.    His  rights  were  subordinate  to,  but 
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not  destroyed  by  Smith's,  who  might  equally  have  a  right  of 
action  against  the  defendants  for  converting  his  property  or 
securities.  Both  clearly  could  not  have  a  right  of  action  for 
the  same  ittjury,  and  there  was  no  privity  between  Smith  and 
the  plaintifT,  so  that  the  former  would  be  entitled  to  the  ben- 
efit of  any  recovery  in  this  case  by  the  latter.  Besides  this, 
Smith  has  foreclosed  his  mortgage,  and  sold  the  property  ad- 
versely to  the  plaintiff :  that  possibility  the  jury  had  a  right 
to  take  into  view  in  assessing  damages,  unless  they  were  lim- 
ited to  deducting  the  amount  due  Smith  from  the  value  of  the 
goods.  Of  course,  the  fact  that  the  verdict  of  the  jury  was  in 
£Bivor  of  the  defendants,  does  not  render  the  reading  of  the 
assignment  to  Smith  in  their  hearing  unwarranted.  The  court 
instructed  them,  notwithstanding,  that  the  rights  of  the  plain- 
tiff were  paramount,  and  no  request  was  made  as  to  damages. 
There  being  no  eiror  in  the  admission  or  rejection  of  evidence 
or  the  part  of  the  charge,  or  refusals  to  charge,  which  were 
excepted  to,  judgment  must  be  given  for  the  defendants,  with 
costs  of  the  trial  and  the  hearing  of  the  exceptions. 


COSTSB  V8.  ISAAOS. 


1.  A  married  woman,  who  carries  on  a  separate  business— as  she  is  allowed  to 
do  bj  Zaw8  0/  1860,  p.  167,  eh.  90,  (  2— and  who  purchases  goods  for  the  , 
business,  and  uses  them  therein,  is  liable  in  an  action  for  the  price  of  sacb 
goods. 

2.  So,  if  she  leases  a  store  for  a  business  conducted  by  her,  on  her  separate 
account,  and  uses  it  for  that  purpose,  she  is  liable  for  the  rent. 

8.  B  MMM  that  a  lUse  representation  by  a  married  woman,  carrying  on  a  tepa* 
rate  business,  that  she  was  making  a  contract—^  ^.  hiring  a  store-— for  the 
uses  of  such  business,  would  render  her  liable  for  the  stipulated  price. 

4.  An  averment  in  the  complaint,  tliat  the  defendant,  a  married  woman  who  car- 
ried on  a  separate  business,  represented  at  the  t^e  of  making  the  contmci 
that  it  was  for  the  uses  of  such  business,  is  sufficient  upon  demurrer.  If  the 
contract  was  not  hi  &ct  for  the  use  of  such  business,  it  must  be  alleged  by 
way  of  defense. 

(Before  Boswobth,  Moncbibf  and  Bobbbtbov,  JJ.) 
Bedded  May  80, 1868. 
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Appeal  from  an  order  sustaining  a  demurrer  to  the  com* 
plaint 

This  action  was  brought  by  George  W.  Coster  against  Mary 
Ann  Isaacs,  to  recover  the  sum  of  $400,  as  rent  of  a  store  in 
17ew  York  city,  to  be  ooUeeted  out  of  the  separate  estate  of  the 
defendant,  a  manried  woman*  The  all^ations  of  the  com- 
plaint, omitting  the  averments  of  the  lease,  entry,  and  occupa- 
tion, and  non-payment  of  rent,  were  as  follows :  '^  That  on  and 
prior  to  the  26th  day  of  February,  1861,  the  defendant,  Mary 
Ann  Isaacs,  was,  and  she  has  ever  since  been,  a  married 
woman,  being  the  wife  of  one  Lyon  Isaacs,  of  the  city  of  New 
York ;  and  that  she  was,  at  the  date  aforesaid,  the  f egal  owner 
of  a  separate  property,  consisting  in  part  of  a  freehold  estate  in 
certain  lands  in  the  county  of  Kings,  and  in  the  county  of 
Schoharie,  in  the  state  of  New  York,  acquired  and  held  by  her 
under  and  in  pursuance  of  the  laws  of  the  state  of  New  York, 
in  respect  to  the  separate  estates  of  married  women ;  and  that 
the  said  Maiy  Ann  Isaacs,  at  and  prior  to  the  date  aforesaid, 
was  engaged  in  carrying  on  a  millinery  business  in  the  city  of 
New  York,  in  her  individual  name,  pursuant  to  the  laws  in  such 
case  made  and  provided  ;  and  upon  making  application  for  the 
premises  hereinafter  described,  represented  herself  to  be  a  mar- 
ried woman,  and  that  her  husband  had  been  unfortunate  in 
business,  and  was  unable  to  do  any  thing  himself,  and  that  she 
carried  on  the  millinery  business  in  her  own  name,  and  upon 
her  sole  and  separate  account,  and  wanted  the  premises  for  such 
business ;  that  the  said  defendant  is  possessed  of  a  sole  and 
separate  property,  and  is  the  lawful  owner  of  the  real  estate 
hereinbefore  mentioned,  and  hoAls  the  same  as  her  sole  and 
separate  estate/' 

To  this  complaint  the  defendant  demurred.  The  demurrer 
was  sustained  at  special  term,  before  Mr.  Justice  Monobkif,  and 
the  plaintiff  appealed. 

Benjamin  T.  Kissamy  for  the  appellant. 
I.  The  act  of  1849,  (Laws  of  1849,  528,  ch.  375,  §  3,) 
empowered  the  defendant  to  take  and  to  hold  the  premises  to 
Rob.— I.  12 
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her  sole  and  separate  use.  (Darby  ▼.  GaUcbghan,  16  N.  Y. 
Bep.^1.)  And  the  act  fturther  provides  that  she  shall  take 
and  hold  in  the  same  manner,  and  with  like  effect,  as  if  she 
were  unmarried.  One  of  the  effects  of  taking  and  holding  by 
an  unmarried  woman,  is  a  liability  for  the  payment  of  rent 
Without  any  agreement,  the  law  implies  a  promise  to  pay  for 
the  use  and  occupation.  The  defendant  then,  so  far  as  the 
estate  acquired  by  her  under  the  agreement  in  the  compla|nt  is 
concerned,  is  to  be  treated  as  a  feme  sole.  {Yde  v.  Dederer, 
18  N.  7.  Bep.  265,  271.)    *      ^ 

II.  The  written  engagement  of  the  defendant  having  been 
entered  into  on  her  own  account,  for  her  own  business,  and  her 
own  benefit,  her  separate  estate  should  be  applied  to  the  pay* 
ment  of  the  consideration  for  the  use  aind  enjoyment  of  the 
plaintiff's  premises.  (FaZey.  DedereVj  18  N.  T.  jBcp.  265, 
273.)  Buch  a  consideration  was  contemplated  in  the  same  case. 
(22  id.  450,  461.)  '^The  consideration  must  be  one  going  to 
the  direct  benefit  of  the  estate."  (Taylor  v.  Oletinyj  22  How. 
Pr.  240.) 

III.  The  defendant  is  also  liable  under  the  aot'of  1860,  (Laws 
of  1860,  ch,  90,)  authorizing  a  married  woman  to  carry  on 
any  trade  or  business  on  her  sole  and  separate  account.  (Bar-^ 
ton  V.  Beer,  35  Barb.  78.  S.  0,  21  How.  Pr.  309.  Klen  v. 
Oibney,  24  id.  31.) 

lY.  This  action  is  rightly  brought  against  the  wife  only. 
(Code,  §  114.  Laws  of  1860,  158,  ch,  90,  §§  7,  8.  Taylor 
V.  Glenny,  22  How.  Pr.  240.  Barton  v.  Beer,  35  Barb.  78.) 
And  judgment  may  be  given  against  her  for  costs  and  damages, 
and  executions  issue.     (Code,  §§  274,  287.) 

Thomas  B,  Sherwood,  for  the  respondent. 

I.  The  complaint  does  not  set  forth  with  sufficient  particu* 
larity  the  separate  property  of  the  defendant,  or  its  nature, 
situation,  or  value.  Without  this,  no  proper  decree  could  b© 
made  for  its  sale.     (Ooon  v.  Brook,  21  Barb.  546,  548.) 

II.  No  personal  judgment  can  be  recovered  against  a  married 
woman  for  a  debt  contracted  by  her  during  coverture.     The 
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laws  of  1848  and  1849  do  not  enable  femes  covert  to  contract 
debts  or  make  notes  not  allowable  prior  to  those  statutes 
{Ooon  V.  Brooky  21  Barb.  546,  and  cases  cited.  Morgan  v. 
Andriot,  2  HUt  431.  Yah  v.  Dederer,  21  Barh.  286. 
Sivitzer  v.  Vaiewtine^  4  Duer^  96.  Cobine  V.  St.  John,  12 
How,  Pr.  333.)  The  statute  of  1860  has  not  relieved  femes 
covert  of  their  prior  common  law  disabilities  to  bind  them- 
Belv^  by  their  contracts  at  large.  (Yah  v.  Dederer,  22  N. 
Y.  Rep.  450,  460.)  The  debt  of  a  married  woman  can  only 
be  enforced  in  equity,  and  as  a  charge  upon  her  separate 
estate.  (JHckerman  v.  Abrahams,  21  Barb.  551.  Coon  v. 
Brook,  Id.  646.) 

III.  The  complaint  does  not  set  forth  sufficient  facts  to  en- 
title the  plaintiff  to  a  judgment,  charging  the  debt  of  the  defend- 
ant upon  her  separate  estate.  1.  The  complaint  does  not  all^ 
that  the  debt  was  contracted  in  any  relation  to  the  defendant's 
separate  estate.  2.  It  does  not  allege  that  the  defendant 
charged  or  intended  to  charge  her  separate  estate  ;  it  does  not 
state  that  there  was  stated  in  the  lease  or  contract  itself  an 
intention  of  the  defendant  to  charge  her  separate  estate.  3.  It 
does  not  appear  that  the  consideration  was  one  going  to  the 
direct  benefit  of  the  estate  itself.  All  of  these  allegations, 
and  proof  thereof,  are  necessary  to  so  charge  the  estate. 
{Yale  V.  Dederer,  22  N.  Y.  Rep.  450.  Dickerson  v.  Abra^ 
ham,  21  Barb.  551.  Owen  v.  Catoley,  36  id.  52.  S.  G.  13 
Abb:  Pr.  13.) 

ft 
By  the  Court,  Bosworth,  Ch.  J.    By  chapter  90  of  the 

laws  of  1860,  a  married  woman  may  ^' carry  on  any  trade  or 

business     ^     ^     ^    on  her  sole  and  separate  account ;"  and 

"the  earnings,"  thereof,  will  be  hers,  and  "may  be  used  and 

invested  by  her  in  her  own  name."     (Laws  of  1860,  157,  ch. 

90,  §  2.)     She  may  "sue  and  be  sued  in  all  matters  having 

relation  to  her  property    *     *     *     *    in  the  same  manner 

as  if  she  were  sole."    {Id.  158,  §  7.)    An  execution  may  issue 

against  her,  and  direct  th^  levy  and  collection  of  the  amount 

"of  the  judgment  against  her  from  hw  separate  property,  and 

not  otherwise."     {Code,  §  287.) 
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Hence,  if  she  in  fact  carry  on  basiness  on  her  own  account, 
and  purchafle  goods  for  and  use  them  in  the  business,  it  would 
seem  to  follow  that  she  can  be  sued  for  goods  sold  and  deliv- 
ered, and  a  recovery  be  had  against  her,  and  that  such  judg- 
ment may  be  collected.  Whether  her  business  is  profitable  or 
not,  or  will  benefit  or  waste  her  property,  is  immaterial.  She 
has  attained  the  dignity  and  possesses  the  capacity  of  every 
trader  of  an  age  to  make  a  valid  contract,  and  must  pay  for 
her  purchases,  or  submit  to  a  judgment,  if  sued. 

So,  too,  if  she  leases  a  store  for  a  business  conducted  by  her 
on  her  separate  account,  and  uses  it  for  that  purpose,  she  must 
pay  the  stipulated  rent,  whether  the  business  be  wise  or  foolish, 
or  likely  to  be  profitable  or  ruinous. 

The  only  question  then  is,  whether,  when  she  buys  on  a  rep- 
resentation that  the  goods  are  to  be  used  in  her  separate  busi- 
ness, or  hires  a  store  representing  that  it  is  to  be  so  used,  a 
vendor  or  lessor,  in  a  suit  to  recover  the  price  of  his  goods  or 
the  rent  due,  must  allege  that  the  one  and  the  other  were  in 
fact  actually  used  in  her  separate  business. 

The  complaint  states  that  the  defendant  hired  the  store  for  a 
year,  and  that  she  entered  and  occupied  the  premises,  and  rep^ 
resented  when  she  took  the  lease  ^^that  she  carried  on  the 
millinery  business  in  her  own  name,  and  upon  her  sole  and 
separate  account,  and  wanted  the  premises  for  such  business." 
And  it  also  alleges  that  she  was  at  the  time  in  fact  carrying 
on  such  business. 

If  the  complaint  had  further  alleged  that  it  was  true,  in  fact, 
that  she  not  only  carried  on  this  business  upon  her  sole  and 
separate  account,  but  that  she  in  fact  used  the  demised  pi*em- 
ises  as  the  place  of  prosecuting  such  business,  I  should  con- 
sider it  clearly  sufficient. 

It  is  not  to  be  presumed  that  a  married  woman,  having  a 
separate  property,  would  misrepresent  or  practice  other  deceit 
to  hire  premises  or  purchase  goods.  And,  if  inadvertently  she 
should  be  guilty  of  such  an  indiscretion,  I  do  not  see  that  it 
follows  that  one  relying  on  her  good  faith  may  not  press  his 
suit  to  a  judgment  against  her. 
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If  she  did  not  in  fact  use  the  premises  in  carrying  on  her 
separate  busifiess,  and  if  that  fact  should  be  a  defense,  I  think 
she  must  allege  and  prove  it. 

I  think  the  complaint  sufficient,  under  the  act  of  I860,  and 
that  the  order  appealed  from  should  be  reversed. 

MoNCREiF,  J.  concurred, 

Robertson,  J.  It  may  readily  be  conceded  that  under  the 
act  for  increasing  and  extending  the  liabilities  of  married 
women,  passed  in  1860,  (Laws  of  1860,  157,)  if  a  feme 
covert  purchase  goods  or  hire  a  store  to  carry  on  a  business  in 
which  she  is  engaged,  she  may  make  herself  and  her  estate 
responsible  for  the  value  of  such  goods  or  the  rent  of  such 
store,  whether  such  business,  purchase,  or  hiring  be  profitable 
or  not.  So,  too,  if  she  make  any  contract  in  relation  to  and 
for  the  benefit  of  her  separate  estate,  that  estate  is  liable, 
whether  the  contract  be  a  judicious  one  or  not. 

It  (Joes  not,  however,  follow  from  such  liability  that  every 
contract  made  by  a  married  woman  who  happens  to  own  sepa- 
rate estate,  or  is  engaged  in  a  trade,  is  binding  on  her  estate  or 
herself;  and  those  which  are  not,  certainly  can  not  be  made 
binding  by  any  form  of  contract,  or  any  act  or  declarjttion  of 
hers,  except  an  absolute  transfer  of  her  property.  If  they 
could,  it  would  be  very  easy  for  a  married  woman,  every  time 
she  made  a  contract  not  relating  to  her  trade  or  estate,  to  bind 
her  estate  by  signing  a  written!  declaration  that  such  contract 
did  so  relate.  Though  an  infant  can  make  a  contract  for 
necessaries,  and  a  married  woman. can  bind  her  husband  as  his 
agent  for  articles  necessary  and  suitable  for  her  support,  where 
he  has  made  no  provision  for  her,  it  has  never  yet  been  held 
that  such  infant  could  bind  himself  by  a  contract  for  super- 
fluities by  representing  them  to  be  necessaries,  or  that  such 
married  woman  could  bind  her  husband  by  representing,  untruly, 
goods  bought  by  her  to  be  indispensable  and  proper  for  her 
support.  An  estoppel  can  not  be  raised  against  a  person  non 
m  juris,  (McCoon  v.  Smith,  3  Hill  147,)  except  where  it 


182         CASES  IN  THE  SUPERIOR  COURT. 

Coster  If.  Isaacs. 

operates  to  sustain  a  conveyance.  {Martin  v.  Dwelly,  6  Wend, 
9.     Grout  V.  Tovmaend,  2  Den.  336.) 

Whether  a  married  woman  can  make  contracts  of  any  num- 
ber or  extent  for  the  purchase  of  goods,  provided  they  be  such 
as  could  be  used  in  the  trade  in  which  she  is  engaged,  or  can 
hire  any  number  of  stores  in  which  to  carry  it  on,  is  not  neces- 
sary to  be  decided  in  this  case,  as  it  is  not  alleged  in  the  com- 
plaint that  the  premises  hired  were  either  useful,  necessary,  or 
proper  in  carrying  on  the  trade  in  which  the  defendant  was  en- 
gaged, or  was  employed  in  it.  It  is  true,  the  complaint  states 
that  the  defendant  occupied  the  premises  hired  by  her,  but  not 
for  what  purpose,  and  also  that  she  said  when  she  got  the  lease 
that  she  carried  on  a  certain  business,  and  that  she  wanted  the 
premises  for  carrying  it  on  there.  But  this,  at  most,  would  be 
mere-evi(^ence  of  the  facts  represented,  and  not  equivalent  to 
an  averment  of  the  facts  themselves. 

Possibly,  an  averment  that  the  defendant  used  the  premises 
hired  by  her  as  the  place  of  prosecuting  her  business  might  be 
sustained  as  equivalent  to  an  allegation  that  it  was  necessary 
and  proper  for  it,  although  it  would  be  at  best  but  evidence 
of  itk  If  it  were  conclusive,  a  married  woman  might  hire  a 
very  large  building,  and,  although  she  used  only  part  for  her 
trade,  could  make  her  estate  liable  for  the  rent  of  the  whole. 

I  do  not  think  the  statute  of  1860  meant  to  relieve  entirely 
married  women  from  the  disability  of  marriage  in  making  con- 
tracts, and  make  all  their  contracts  good ;  otherwise  it  would 
not  have  been  so  minute  and  exact  in  its  provisions.  Parties 
dealing  with  them  were  evidently  intended  still  to  be  required 
to  use  some  caution  in  ascertaining  that  a  contract  entered  Into 
by  them  was  necessary  and  proper  for  the  carrying  on  of  their 
trade  or  benefitting  their  estate.  I  do  not  see,  if  a  married 
woman  can  bind  herself  for  articles  not  necessary  for  her  trade 
or  estate  by  representing  that  they  are,  why  she  should  not 
equally  be  able  to  do  so  by  representing  herself  to  be  unmar- 
ried. If  those  dealing  with  them  are  not  bound  to  ascertain 
whether  they  are  or  not  in  the  latter  case,  they  should  equally 
not  be  in  the  other. 
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I  therefore  think  there  is  great  reason  why  a  married  woman 
should  not  be  held  liable  for  a  contract  not  necessary  or  proper 
to  carry  on  any  trade  in  which  she  is  engaged,  or  for  the 
improvement  of  her  estate,  by  her  merely  stating  that  such 
contract  is  so.  This  would  break  down  the  last  barrier  between 
the  disability  of  a  married  woman  and  the  ability  of  a  feme  sole, 
by  merely  requiring  a  written  representation  from  the  married 
woman. 

The  law,  however,  does  not  therefore  allow  even  married 
women  to  escape  the  consequences  of  practising  an  imposition  ; 
they,  as  well  as  infants,  may  be  sued  for  frauds  perpetrated  by 
misrepresentations,  as  well  as  any  other  torts,  to  the  extent  of 
the  damage  inflicted.  It  is  true  they  may  not  be  subject  to 
arrest,  and  the  only  remedy  of  the  party  injured  may  be,  as  in 
former  eases  of  torts,  against  the  wife  and  husband  jointly. 
The  statute  of  1860  does  not  subject  a  married  woman's  sepa^ 
rate  estate  to  liability  for  torts.  The  provision  of  the  seventh 
section  was  intended  only  to  provide  for  the  cases  in  which  her 
property  was  liable  under  the  act,  (158,)  and  the  287th  section 
of  the  Code  was  only  intended  to  provide  for  the  mode  of  en- 
forcing judgments  where  a  married  woman  was  liable  under 
the  act  of  1860. 

But  if  this  were  an  action  for  obtaining  goods  by  deceit,  the 
complaint  is  not  sufficient ;  it  does  not  allege  the  falsity  of  the 
representations,  the  defendant's  knowledge  of  them,  or  th^ 
plaintiff's  reliance  upon  the  representation  in  letting  the  prem- 
ises, and  is  therefore  defective. 

In  this  case,  the  complaint  contains  an  entirely  unnecessary 
averment  as  to  the  ownership  of  real  estate  by  the  defendant ; 
it  does  not  appear  that  the  contract  sued  upon  waa  at  all 
iatended  to  benefit  such  estate ;  d.nd  if  not,  it  would  not  be  a 
charge  upon  it.     {Tale  v.  DedereVy  22  N.  T,  Rep.  460.) 

I  think  the  complaint  insufficient  as  it  stands,  and  that  the 
order  appealed  from  should  be  affirmed,  with  costs,  with  liberty 
to  the  plaintiff  to  amend  in  twenty  days,  upon  payment  of 
costs. 

Order  reversed. 
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William  Patterson,  plaintiff  and  respondent,  vs.  William 
Qt.  Patterson,  defendant  and  appellant. 

1.  a  c6mplaint  in  an  action  to  set  aside  conveyances  and  other  instnunenta 
affecting  real  -property,  on  the  ^ound  that  they  were  obtiuned  by  fraud,  is  not 
sustained  by  proof  that  they  constitute  a  mortgage  from  which  the  plaintiflT 
has  a  right  to  redeem.  This  is  not  a  mere  yariance,  but  a  failure  to  prove  the 
cause  of  action  in  its  entire  scope  and  meaning. 

2.  If  this  objection  be  taken  on  a  motion,  at  the  trial  before  a  referee,  to  dismiss 
the  complaint  upon  the  plaintiff's  evidence,  it  is  available  on  appeal  from  a 
judgment  for  the  plaintiff  upon  the  referee's  report  in  his  favor,  although  .no 
exceptions  were  taken  to  the  report  upon  the  ground  that  the  cause  of  actioOy 
as  found,  was'  not  that  set  forth  in  the  complaint 

(Before  Morcbibf,  Bobbbtboh  and  Mobell,  J  J.) 
Heard  October  6, 1868  j  decided  October  7, 186S. 

This  was  an  appeal  by  the  defendant  from  a  judgment  in 
the  plaintiff 's  favor  entered  upon  the  report  of  Murray  Hoff- 
man, Esq.  referee,  before  whom  the  issues  in  the  action  were 
tried. 

The  complaint  alleged,  in  substance,  that  on  the  9th  of 
November,  1853,  the  plaintiff  was  seised  of  the  legal  title,  and 
was  owner  and  in  possession  of  premises  in  the  city  of  New 
York,  known  as  313,  315  and  317  Bleecker  street.  That  his 
son,  the  defendant,  to  whom,  by  reason  of  his  own  ill  health, 
the  management  of  his  business  had  been  intrusted,  fraudu- 
lently procured  the  premises  to  be  sold  by  the  sheriff  upon  a 
judgment  for  costs  against  the  plaintiff,  in  a  suit  instigated  by 
the  son  for  that  purpose.  That  the  son  bought  another  judg- 
ment against  him  (recovered  by  one  Newell)  and  also  fraudu- 
lently induced  him  to  confess  a  judgment  to  him,  the  son, 
upon  both  of  which  the  son  redeemed  the  premises  from  the 
sheriff's  sale,  and  subsequently,  also,  fraudulently  induced  him 
to  give  a  quit-claim  deed  of  the  premises,  upon  a  promise  to 
reconvey  them  ;  finally,  that  he  incumbered  the  title,  and  had 
refased  to  reconvey.  The  prayer  for  relief  was  that  the  defend- 
ant reconvey  ;  that  the  plaintiff  be  declared  the  true  owner  ; 
that  an  accounting  be  had;    and  that  a  certain  mortgage 
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deflcribed  in  the  complaint  be  declared  a  lien  on  adjoining 
premisesy  belonging  to  the  defendant^  &c.y  and  for  an  injnno- 
tion  pending  the  action,  and  for  costs. 

The  answer  admitted  the  making  of  the  conveyances,  &c. ; 
but  denied  the  fraud,  and  also  alleged,  as  a  third  defense,  that 
the  defendant  being  the  owner  of  adjoining  premises,  Nos.  319 
and  321  Bleecker  street,  and  relying  on ,  the  title  he  had 
acquired  to  the  premises  now  claimed  by  the  plaintiff,  had  . 
erected,  with  the  knowledge  and  assent  of  the  plaintiff,  build- 
iDgs  partly  on  both  premises,  and  that  they  could  not  be 
removed,  and  would  be  useless  to  the  defendant  without  the 
land  in  question. 

The  particulars  of  the  evidence  given  upon  the  trial,  which 
was  very  conflicting,  are  sufficiently  indicated  in  the  opinion 
of  the  court. 

After  the  plaintiff  rested,  the  defendant  moved  to  dismiss 
the  complaint  on  the  grounds  : 

1.  That  no  cause  of  action  had  been  proved. 

2.  That  the  facts  proved  would  not  alone  entitle  the  plaintiff 
to  recover  any  thing. 

3.  That  the  cause  of  action  alleged  in  the  complaint  was 
improved  in  its  entire  scope  and  meaning. 

The  referee  denied  the  motion,  and  the  defendant  excepted. 

After  the  defendant  had  rested,  the  case  was  closed,  and  the 
referee  made  a  decision  merely  holding  the  defendant  to  be  a 
mortgagee  in  possession.  But  he  reopened  the  case  on  the^ 
plaintiff's  motion,  to  allow  him  to  adduce  testimony  as  to  the 
respective  and  relative  values  of  the  property  in  question,  and 
the  adjoining  property  of  the  defendant  After  such  testimony 
was  admitted,  the  defendant  offered  to  prove  that  he  received 
no  part  of  the  rents  of  the  buildings  No.  313,  315  and  317, 
intermediate  June,  1861,  and  May,  1862.  That  during  that 
time  he  paid  all  outgoings  in  respect  of  the  premises  ;  but  the 
rents  were  received  by  the  plaintiff  and  appropriated  to  his 
own  use.  He  also  offered  to  prove  that  for  long  prior  to  June, 
1861,  he  did  not  receive  rents  enough  from  said  premises,  Nos. 
313,  315  and  317,  to  satisfy  the  actual  necessary  outgoings  in 
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respect  of  said  premises.  The  referee  refused  to  admit  this 
testimony.  To  which  refusal  the  defendant  excepted.  The 
defendant  also  offered  to  prove  by  his  own  testimony  and  that 
of  the  plaintiff,  that  neither  party  intended  by  the  several 
transactions  between  them,  by  any  or  either  of  them,  to  create 
the  relation  of  mortgagor  and  mortgagee/  The  referee  also 
refused  to  admit  this  testimony,  to  which  refusal  the  defend- 
.    ant  also  excepted. 

The  plaintiff  being  then  recalled  in  his  own  behalf,  the  de- 
fendant's counsel  asked  him,  If  when  he  gave  the  quit^claim  to 
his  son,  he  intended  it  as  a  mortgage  ?  Also,  Was  it  not  in 
order  that  he  should  hold  the  property  in  trust  ?  Both  these 
questions  were  excluded  upon  objection,  and  the  defendant 
excepted  to  such  exclusion. 

The  referee,  in  the  written  opinion  accompanying  his  report, 
stated  that  it  was  not  often  that  he  had  had,  upon  evidence, 
a  more  uncertain  case  to  deal  with  ;  that  he  thought,  after 
much  consideration,  that  the  conclusion  best  warranted  was, 
that  the  relation  of  mortgagor  and  mortgagee  in  substance  was 
the  original  true  relation  of  the  parties  to  each  .other  ;  that 
the  property  was  taken  and  held  as  security  for  the  advances 
made  by  the  defendant,  and  upon  that  basis  the  rights  and 
claims  of  each  were  to  be  adjusted  and  determined. 

As  a  matter  of  law,  he  adjudicated  by  his  report,  that  the 
plaintiff  was  entitled  to  a  judgment,  directing  the  defendant  io 
%  convey  and  release  to  him  tiie  premises,  now  known  as  Nos. 
313,  315  and  317  Bleecker  street ;  upon  his  delivering  to  such 
defendant,  a  full  and  sufficient  release  and  discharge  of  the 
adjoining  premises  from  the  lien  of  the  mortgi^e  specified,  and 
also  upon  paying  to  the  defendant  the  sum  of  $1134.15,  being 
the  difference  between  the  sum  he  had  fbund  due  to  the  defend- 
ant, from  the  plaintiff,  and  the  proportion  of  such  mortgage, 
which  the  defendant  ought  to  bear.  And  that  the  plaintiff 
should  release  and  convey  to  the  defendant  all  that  part  of  the 
property  mentioned  in  the  sheriff's  deed  not  comprised  within 
the  boundaries  of  4;he  parcels,  Nos.  313^  315  and  317  Bleecker 
street. 
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Judgment  having  been  entered  accordingly,  the  defendant 
now  appealed. 

John  Ihtanshendy  for  the  defendant,  appellant. 
'  L  There  was  a  fiedlure  of  proof,  and  the  complaint  ought  to 
have  been  dismissed  for  that  cause,  on  the  defendant's  motion. 
{SaUers  v.  Oenin,  3  Boaw.  250.  Walter  v.  Bennetty  16  N.  T. 
Bep.  250.  Steams  v.  Tappin,  5  DueVy  294.  Kelsey  v.  Wes-^ 
tern,  2  Gomst.  600.  Texier  v.  &otftn,  5  DtAer^  389.  Moore 
y.  McKibbifiy  33  £ar&.  246.) 

II.  The  facts  proved  at  the  close  of  the  plaintiff's  case  did 
not  constitute  any  cause  of  action,  and  the  defendant's  motion 
to  dismiss  the  complaint  ought  to  have  been  granted. 

(a.)  The  £Eu;t  of  the  defendant's  obtaining  the  deed  on  a 
promise  to  reconvey,  even  if  it  raised  a  trust  for  the  plaintiff, 
was  a  parol  trust  which  the  law  does  not  recognize  as  against 
the  plaintiff 's  deed,  absolute  on  its  face.  {Sturtevant  v.  Sturte-- 
vanty  20  N.  T.  Rep.  40.) 

((.)  Moreover,  the  deed  from  the  sheriff  to  the  defendant 
being  unimpeached,  the  plaintiff,  at  the  time  of  the  quit- 
daim,  had  nothing  to  convey  and  nothing  to  be  conveyed. 

III.  The  sudden  finding  by  the  referee,  that  the  parties 
stood  in  the  relation  of  mortgagor  and  mortgagee,  was  a  sur- 
prise to  both,  unwarranted  by  the  evidence,  and  contrary  to 
the  evidence  and  the  whole  case  made  by  the  plaintiff.  It  was 
an  hypothesis  adopted  by  the  referee  merely  to  reconcile  the 
testimony  of  both  parties. 

lY.  If  a  deed  absolute  on  its  face,  may  be  proved  by  parol 
to  be  a  mortgage,  the  defendant  ought  to  have  been  equally 
allowed  to  prove  that  the  deed  in  this  case  was  not  given  as  a 
mortgage.     {Despard'y.  Walhridge^lb  N.   Y.  Bep,  374.) 

Y.  The  defendant  proved  the  third  defense  set  up  in  his 
answer,  and  the  facts  proved  estopped  the  plaintiff  from  after- 
wards insisting  that  the  conveyance  to  the  defendant  was  other 
than  it  purported  to  be.  The  defendant's  buying  the  gore  and 
hnilding  was  inconsistent  Mrith  a  trust  or  mortgage.     {Palmer 
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V.  Bmithy  10  j^.  7.  Rep.  303.  Hall  v.  Fishery  9  Barb,  17. 
Walter  v.  Post,  6  Duer^  363.) 

.VI.  No  attempt  was  made  to  contradict  the  testimony  of 
the  defendant,  that  in  some  years  the  property  did  not  make 
up  the  expenditures.  Yet  the  referee,  in  consequence  of  his 
considering  it  impossible  to  state  an  account  between  the  par- 
ties with  accuracy,  concluded  to  make  the  defendant  no  allow- 
ance for  his  excess  of  expenditure. 

YIJ.  A  mortgagor  can  not  at  his  option,  abandon  the  right 
to  redeem  a  part  of  the  premises.  If  he  comes  in  to  redeem 
he  must  be  ready  to  redeem  all.  To  allow  him  to  elect  which 
part  he  will  redeem,  and  which  abandon,  would  lead  to  great 
injustice. 

VIII.  The  judgment  is  so  indefinite  as  to  render  it  impossi- 
ble to  carry  it  into  effect,  or  to  know  whether  or  not  it  has 
been  complied  with. 

Stei^e  Chittenden^  for  the  plaintiff,  respondent. 

By  the  Court,  Bobebtsok,  J.  Although  no  exception  was 
taken  to  the  report  of  the  referee,  upon  the  ground  that  the 
cause  of  action,  as  found,  was  not  that  set  forth  in  the  com- 
plaint, which  seems  to  be  necessary  in  some  cases,  {BeJhnap 
V.  Sealet/y  14  N.  T,  Rep,  143 ;  Parsons  v.  Suydam^  3  E,  D. 
Smithy  280 ;)  yet  the  dbjection  was  distinctly  taken  on  the 
motion  to  dismiss  the  complaint,  after  the  plaintiff 's  evidence 
had  been  introduced,  that  he  had  not  established  his  cause  of 
action,  and,  as  will  presently  be  seen,  all  subsequent  evidence 
was  admitted  for  another  purpose,  that  of  taking  an  account. 
A  subsequent  finding  by  the  referee  of  an  entirely  different 
cause  of  action,  although  fully  sustained  by  proof  admitted 
for  the  purpose,  would  still  less  deprive  the  defendant  of  the 
benefit  of  such  an  objection,  since  in  fact  it  would  be  an 
admission  that  it  was  well  founded. 

This  becomes  the  more  proper,  as  the  referee,  after  deciding 
upon  mere  circumstantial  testimony,  that  the  parties  stood  in 
the  relation  of  mortgagor  and  mortgagee,  so  as  to  entitle  the 
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plaintiff  merely  to  redeem  the  premises  i&stead  of  ^itirelj 
aToiding  the  instruments  assailed,  prevented  the  defendant 
from  introducing  any  direct  testimony  to  disprove  the  existence 
of  such  relation.  Neither  party  had  chai^d  or  admitted  it 
in  the  pleadings,  or  apparently  attempted  knowingly  to  prove 
or  disprove  it  8uch  an  exclusion  of  evidence  involves  in  the 
first  place  the  question,  how  far  it  was  a  proper  exercise  of 
discretion,  and  not  the  deprivature  of  an  absolute  right.  The 
order  of  introducing  evidence,  the  recalling  of  a  witness  already 
examined,  to  prove  a  new  fact  or  explain  his  testimony,  and 
the  opening  of  the  case  to  allow  new  evidence,  is  within  such 
discretion.  A  general  introduction  of  new  evidence  on  one 
aide,  as  to  any  particular  point  not  before  touched,  without  a 
like  permission  to  the  other,  would  not  be  a  fair  exercise  of  it. 
The  cutting  off  of  testimony  on  one  side,  as  to  material  points, 
would  thus  by  the  favor  of  the  court  to  his  adversary,  after  he 
had  closed  his  case,  work  great  injustice  by  preventing  any 
rebuttal  of  that  offered  to  make  up  such  deficiency.  Although 
the  plaintiff's  testimony  may  have  been  sufficient  to  sustain 
the  case,  as  found  by  the  referee,  it  was  equally  pertinent  to 
that  set  out  in  the  complaint,  notwithstanding  that  nothing 
was  said  therein,  as  will  appear  hereafter,  of  advances,  or  a 
security  or  mortgage  therefor.  It  is  evident  that,  although 
the  referee  had  already  determined  in  his  own  mind,  that  the 
transactions  between  the  parties  were  loans  secured  by  a  mort« 
gage,  and  that  he  could  not  decree  any  relief  according  to  that 
view,  until  the  value  of  the  different  parts  of  the  premises,  as 
well  as  the  amount  of  advances  had  been  proved ;  so  that 
the  evidence  could  not  be  closed,  until  after  such  proof  of 
value  had  been  given.  Yet  evidence  of  value  would  have 
some  bearing  on  the  nature  of  the  instruments  executed  to  the 
defendant.  If  it  greatly  exceeded  the  amounts  advanced  by 
him,  it  might  tend  to  show  them  to  have  been  intended  to 
be  mortgages,  or  something  else  than  absolute  conveyances. 
The  permission  given  to  the  defendant,  to  give  proof  of  value 
to  rebut  that  conclusion,  would  not  the  less  render  the  exclu* 
ttOQ  of  evidence  on  his  part  to  prove  there  was  no  mortgage 
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improper ;  afi  he  was  entitled  to  introdace,  if  aoy,  all  kinds 
of  evidence  to  do  so.  He  was  permitted,  it  is  true,  to  intro- 
duce evidence  of  advances  of  money,  but  that  merely  affected 
the  terms  of  redemption  and  the  state  of  the  accounts,  although 
in  some  measure  it  might  have  borne  on  the  question  of  the 
nature  of  the  instruments.  He  wds  even  prevented  from  show- 
ing that  the  property  did  not  yield  enough,  part  of  the  time, 
to  pay  expenses,  or  that  the  plaintiff  appropriated  the  rents, 
during  another  part,  to  his  own  use. 

If  it  be  possible,  however,  that  the  exclusion  of  the  evidence 
on  the  defendant's  part  to  disprove  any  relation  of  mortgagor 
or  mortgagee  was  a  mere  exercise  of  discretion,  although 
stretched  to  its  utmost  limits,  and  as  a  question  of  surprise 
only  be  available  as  a  motion  for  a  new  trial  at  special  term  ; 
there  are  still  questions  involving  the  merits  embraced  in  the 
appeal  taken. 

I  have  been  unable  to  reconcile  the  cause  of  action  as  found 
by  the  referee  with  that  made  in  the  complaint.  That  does 
not  state  any  money  advanced  or  agreed  to  be  advanced  by  the 
defendant ;  on  the  contrary,  it  alleges  as  evidence  of  the  contin- 
uance of  the  plaintiff's  ownership,  his  payment  of  the  Newell 
judgments,  his  furnishing  the  money  to  the  defendant  to  pay  those 
of  Crosby  and  McDonald  under  which  the  sale  was  made,  and  his 
payment  of  interest  on  the  mortgt^e,  the  taxes,  water  rates 
and  expenses  of  repairs  and  alterations  on  the  property,  as 
well  as  his  receipt  of  rents  from  tenants,  and  even  apparently 
from  the  defendant.  There  were  no  other  jnoneys  advanced  or 
to  be  advanced  but  those.  The  plaintiff  alleges  ii^  his  com- 
plaint that  the  judgment  confessed  by  him  was  given  to  enable 
the  defendant  to  redeem  and  on  his  promise  to  convey  the 
property  to  the  plaintiff  as  soon  as  he  had  done  so.  Bo  too  he 
alleges  therein  that  the  quit-claim  was  given  to  enable  the 
defendant  to  procure  a  new  loan  and  on  a  promise  of  reconveying 
immediately  afterward.  No  terms,  qualifications  or  conditions 
are  stated  as  to  such  reconveyance;  on  the  contrary,  it  is 
alleged  to  have  been  peremptorily  demanded.  There  is  no 
pretense  of  the  defendant  taking  security  for  any  sums  to  be 
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adyanced,  or  any  admigsion  of  any  advance.  Th^  assumption 
that  the  instruments  assailed  by  Ihe  complaint  were  taken  as 
security  for  sums  advanced  and  to  be  advanced,  and  valid  as 
mortgages,  contradicts  the  main  charges  in  it.  There  is  no 
evidence  of  any  promise  to  reeonvey,  except  the  plaintiff's  tes- 
timony ;  he  does  not  seem  able  to  state  any  terms  or  conditions 
of  reconveyance^  and  the  defendant  utterly  denies  the  making 
of  the  promise  itself.  ' 

The  referee  has  found  that  the  plaintiff  relinquished  his 
right  to  the  part  of  the  premises  on  which  Nos.  318  and  321 
Bleecker  street  are  built,  but  has  not  stated  whether  this  was 
done  by  writing  or  orally.  There  is  no  ^idence  of  any  such 
^tten  relinquishment.  The  only  ground  of  inferring  one  of 
any  kind  was  that  the  plaintiff  did  not  not  collect  the  rents  of 
them,  but  told  the  builder  (Bodgers)  that  he  did  not  own  the 
rear  ground. 

It  will  not  be  necessary  to  inquire  minutdy  into  the  ques- 
tion whether  there  is  evidcmce  in  the  case  to  sustain  the  referee's 
findings,  which  must  ultimately  rest  wholly  upon  the  superior 
reliaoise  to  be  placed  upon  the  plaintiff's  testimony  rather  than 
upon  that  of  the  defendant,  notwithstanding  the  disproof  of 
the  former  in  various  particulars,  such  as  his  payment  of 
different  judgments,  his  ignorance  as  to  such  judgments,  and 
his  never  having  held  himself  out  as  agent  or  given  receipts  as 
fiuch,  his  contradiction  of  himself,  and  the  deplorable  uncer- 
tainty and  feebleness  of  his  memory  in  many  particulars, 
owing  perhaps  to  hif  age.  And  yet  the  most  important  parts 
of  the  defendant's  answer  are  virtually  sustained  by  the  reports 
That,  and  the  account  on  which  it  is  based,  concede  that  the 
defendant  bought  the  Newell  judgment,  that  the  moneys*  for 
which  the  judgment  was  confessed  were  really  due,  that  he 
paid  his  own  moneys  to  redeem  under  the  sheriff's  sale, 
employed  the  moneys  received  from  the  savings  bank  to  pay 
the  Loan  and  Trust  Company,  bought  and  paid  for  the  gore, 
and  put  up  the  buildings  on  it  at  his  own  expense,  and  paid 
$500  on  account  of  the.  mortgage  on  the  premises.  The  plain- 
tiff  undoubtedly  let  the  premiss  and  occupied  part,  received 
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the  rent  of  the  rest  and  expended  part  of  it  for  the  support  of 
himself  and  family,  and  fufnished  moneys  therefrom  to  the 
defendant  to  pay  taxes  and  incumhrances.  The  only  question 
is,  in  what  capacity  he  so  received  and  expended  the  rents. 
The  defendants  claimed  that  the  plaintiff  acted  as  agent,  and 
he  is  supportsd  by  the  plaintiff's  own  statements  in  writing 
and  under  oath,  and  his  denial  of  ownership,  and  the  fact 
that  for  nearly  two  years  he  made  no  attempt  to  get  back 
his  title,  and  did  some  further  act  to  preclude  himself  from 
claiming  the  land  on  which  319  and  321.Bleecker  steeet  stood. 
The  defendant  also  stated  that  the  plaintiff  retained  the 
amount  expended  on  the  understanding  he  was  to  get  his  living 
out  of  the  premises  after  paying  taxes  and  incumbrances.  This 
does  not  seem  to  be  a  very  unnatural  arrangement  between  a 
father  and  son,  where  the  latter  has  twice  saved  the  property 
from  sacrifice  by  taking  up  judgments  and  redeeming  it,  and 
where  the  former  has  no' means  to  pay  off  the  latter  advances ; 
and  it  is  at  least  equally  reconcilable  with  the  facts  proved,  as 
the  existence  of  a  mortgage. 

The  explanation  given  by  the  learned  referee  of  the  plain- 
tiff's statements  of  being  agent,  to  wit,  that  the  defendant 
was  mortgagee  in  possession,  is  unsatisfactory.  The  plaintiff 
claims  he  was  never  out  of  possession,  he  continued  to  occupy 
part  of  the  premises,  rented  the  rest,  received  the  rent  and  paid 
the  incumbrances  as  owner  ;  the  defendant  occupied  only  a  part, 
and  for  that  the  plaintiff  says  he  paid  him  rent.  One  or  the 
other  statement  is  clearfy  untrue.  There  is  a  singular  deficiency 
in  this  case  of  corroborative  testimony  apparently  within  reach 
on  both  sides.  It  would  be  very  dangerous,  after  the  lapse  of 
ten  years,  to  take  away  a  title  derived  under  hostile  proceedings 
against  the  plaintiff,  by  converting  an  absolute  deed  from  a 
sheriff  into  a  mere  mortgage  to  the  party  to  whom  it  was 
given,  solely  on  the  testimony  of  the  supposed  mortgagor  if  so 
contradictory  and  contradicted. 

The  promise  to  give  a  deed  back,  could  not  convert  the 
defendant  into  a  mortgagee.  He  might  be  rendered  a  trustee, 
in  case  he  had  induced  the  plaintiff,  himself,  to  abstain  from 
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redeeming ;  but  there  is  no  evidence  of.  that.  Any  misrepre- 
sentation in  regard  to  the  quit-claim  deed  could  not  deprive 
the  defendant  of  the  title  which  he  acquired  by  redemption 
under  the  Newell  judgment,  independently  of  his  right  to 
redeem  under  his  own;  and  which  he  could  have  acquired 
without  any  assistance  from  the  plaintiff. 

But  the  main  difficulty  still  remains,  that  the  referee  has 
given  judgment  in  a  cause  of  action  as  found  by  him,  entirely 
different  from  that  sued  upon  and  set  out  in  the  complaint 
That  was  for  fraud  in  obtaining  a  deed  from  the  sheriff  and  a 
quit-claim  deed  from  the  plaintiff.  The  fraud  claimed,  con- 
sisted in  instigating  a  suit  in  the  plaintiff's  name,  allowing  a 
judgment  to  be  obtained  against  him  for  attorney's  fees  in 
such  suit,  omitting  to  apply  moneys  furnished  to  pay  such 
claim,  procuring  a  sale  by  a  sheriff,  using  a  previous  judgment 
that  had  been  paid  by  the  plaintiff,  and  one  newly  confessed, 
to  redeem  from  such  sale,  inducing  the  plaintiff  to  believe  that 
the  title  was  still  in  him,  and  procuring  a  quit-claim  on  a 
promise  forthwith  to  reconvey,  and  a  false  representation  of 
the  object  of  procuring  it.  Such  fraud  not  being  proved, 
the  referee  has  found  a  cause  of  action  on  contract,  by  which 
the  defendant,  without  any  fraud,  took  the  Newell  judgment, 
sheriff's  and  quit-claim  deeds  merely  as  security  for  moneys 
advanced  and  to  be  advanced.  This  is  not  a  case  of  vari- 
ance under  the  169th  section  of  the  Code,  but  a  failure  to' 
prove  the  cause  of  action  in  its  entire  scope  and  meaning. 
{SdUt%8  V.  Oenin,  7  Abb.  193.  Texier  v.  Oouin,  5  Duer, 
389.  Walter  v.  Bennet,  16  N.  T.  Bep.  250.  Kelsey  v. 
Wedemy  2  Comst  500.)  An  amendment  of  the  pleadings  to 
correspond  with  such  findings,  even  if  it  could  now  be  made, 
▼ould  change,  substantially,  the  claim ;  an  action  to  set  aside 
entirely  for  fraud  being  entirely  different  from  oi>e  to  redeem 
&om  a  mortgage.  r 

No  stronger  case  can  well  be  imagined  of  surprise,  than  by 
proving  an  entirely  different  cause  of  action  fix)m  that  set  out 
in  the  complaint.  Had  the  pleadings  been  at  common  law,  as 
formerly,  a  replication  which  had  set  up  the  cause  of  action 

KoB.— I.  13 
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8uch  a8  that  found,  would  have  been  such  a  departure  from  the 
complaint  as  to  make  the  replication  defective.  The  issues 
were  tried  on  a  question  of  fraud,  to  which  alone  the  testimony 
was  directed.  The  referee,  although,  held  that  by  indirection 
and  inference  it  established  circumstantially  a  contract  not  set 
*  up  in  the  complaint,  yet  refused  to  allow  the  defendant  to  intro- 
duce direct  testimony  to  rebut  such  inference.  The  report 
therefore  was  unwarranted  by  the  evidence. 

The  judgment  should  be  reversed,  and  the  order  of  ref- 
erence discharged ;  a  new  trial  to  be  had^  and  the  costs  of  the 
appeal  to  abide  the  event. 


Spbncbb  S.  Benedict  et  al,  plaintiffs  and  respondents,  vs. 
Cornelius  Vanderbilt,  defendant  and  appellant 

1.  The  statute  of  this  state  {Lttw$  of  1860,  ji.  81,  eh,  72,)  providing  for  the  ap- 
pointment of  harbor  masters  for  the  port  of  New  York,  to  regulate  the  poai- 
tion  of  vessels  there,  and  imposing  upon  every  vessel  entering  the  port  and 
loading  or  unloading,  or  making  fast  to  wharves,  fees  to  be  paid  to  the  harbor 
masters,  in  proportion  to  the  tonnage  of  such  vessels,  is  not  in  conflict  with  the 
provisions  of  the  constitution  of  the  United  States,  which  give  oongreBS  the 
power  "to  regulate  commerce,"  and  forbid  the  several  states  "to  lay  duties  on 
imports  or  exports,  or  any  duty  of  tonnage." 

2.  It  is  competent  for  a  state  to  establish  local  port  charges,  for  services  ren- 
dered by  its  officers  to  vessels  and  cargoes  within  its  ports,  hi  carrying  oat 
lawful  and  necessary  municipal  and  i)olice  regulations. 

(Before  Bosworth,  Oh.  J.  and  Robbrtbon  and  Barbour,  JJ.) 
Heard  December  20, 1862;  decided  May  80, 1863. 

This  was  an  appeal  from  an  order  overrnling  a  demurrer  to 
the  complaint. 

The  action  was  brought  by  the  plaintiffs^  Benedict,  Paten, 
H^l,  Fagan,^  Barber,  Marche,  Stagg,  Brennan,  Scholtz,  Brain- 
ard  and  Kelsey  v,  the  defendant  (Vanderbilt.)  The  plaintiffs 
were  the  harbor  masters  of  the  port  of  New  York,  and  sued  to 
recover  double  fees  under  the  statute  of  this  state  {Laws  of 
1850,  81,  cTi,  72,)  upon  the  refusal  of  the  defendant,  who  was 
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the  owner  of  several  steamshipSy  to  pay  the  fees  prescribed  by 
that  act,  for  using  the  harbor  and  wharves  of  the  city  of  New 
Torky  as  therein  describedj 

The  complaint  sets  forth,  that  the  plaintiffiB,  from  the  7th 
of  May,  1857,  to  and  including  the  30th  of  June,  1857,  were 
harbor  masters  of  the  port  of  New  York,  appointed  under  a  law 
of  that  state,  and  as  such  entitled  to  demand  and  receive  from 
the  commanders,  owners,  and  consignees,  or  any  of  them,  on 
all  ships  or  vessels  of  the  United  States,  which  shall  enter  the 
port  of  New  York  and  load,  or  unload,  or  make  fast  to  any 
wharf  therein,  one  cent  and  one  half  of  one  cent  per  ton,  to  be 
computed  on  the  tonnage  expressed  in  the  register  or  enrolment 
of  such  ships  or  vessels;  with  fees  to  be  equally  divided 
among  the  plaintiffs.  That  by  the  law  of  the  state  it  was 
made  the  duty  of  the  master,  owner,  or  consignee  of  such  ship 
or  vessel  to  pay  such  fees  within  a  certain  time  (forty-eight 
hours)  after  the  arrival  of  such  ship  or  vessel,  at  the  office  of 
such  plaintiff,  such  harbor  masters,  or  one  of  them,  and  in 
de&ult  of  pajrment  oa  demand,  such  master,  owner,  or  con- 
signee should  forfeit  and  pay  double  the  amount  of  such  fees,  to 
be  sued  for  and  recovered  in  the  names  and  for  the  use  of  such 
harbor  masters  in  any  court  having  cognizance  thereof. 

That  the  defendant  was,  during  the  time  before  mentioned, 
the  owner  of  a  steamship  or  vessel,  called  the  Yanderbilt,  a 
United  States  vessel,  which  was,  by  her  registry,  of  the  ton^- 
nage  of  3360  tons.  (The  ownership  and  tonnage  of  other 
steamships.  North  Star  and  Ariel,  were  in  like  manner  also 
stated.) 

That  about  the  7th  day  of  May,  1857,  the  steamship  Yan- 
derbilt, then  belonging  to  the  defendant,  arrived  at  the  port  of 
New  York  from  a  foreign  port,  and  made  £ast  to  a  wharf 
therein,  and  loaded  and  unloaded  thereat ;  whereby  the  plain- 
tifi  became  entitled  to  demand  and  receive,  and  the  said 
defendant  became  bound  to  pay,  within  forty-eight  hours  after 
the  arrival  of  such  vessel,  the  sum  of  $50'40  for  such  fees. 

Similar  averments  were  made  as  to  an  other  voyage  of  the 
Yanderbilt,  and  as  to  voyages  of  the  other  vessels  named. 
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The  plaintiffs  further  alleged  in  such  complaint  that  long 
after  the  lapse  of  forty-eight  hours  after  the  several  arrivals  of 
such  several  steamships  in  the  port  of  New  York^  the  defend- 
ant failed  to  pay  the  said  fees  or  any  part  thereof  A  personal 
demand  and  refusal  of  them  was  then  alleged,  and  judgment 
demanded  for  $296.54,  being  double  the  aggr^ate  of  the  fees 
named. 

To  this  complaint  the  defendant  demurred,  assigning  as 
ground  thereof,  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  objections  relied  on  were,  1st. 
That  the  words  of  the  statute  were  so  ambiguous  and  uncer- 
tain that  they  were  unintelligible,  and  could  receive  no  con- 
struction. 2d.  That  the  law  was  unconstitutional,  because  it 
imposed  tonnage  duties.  The  demurrer  was  heard  at  special 
term,  before  Mr.  Justice  Hoffman,  who  sustained  the  com- 
plaint, and  from  his  order  thereon,  entered  July  1,  1859,  the 
defendant  took  this  appeal. 

Wm,  M.  Evaria,  for  the  defendant,  appellant 

I.  The  duty  imposed  by  the  fourth  section  of  the  statute  of 
New  York  is  a  tonnage  duty.  Its  imposition  is  void  therefore 
as  repugnant  to  the  constitution  of  the  United  States,  prohib- 
iting the  imposition  of  tonnage  duties  by  a  state.  {Const.  U. 
S.  art.  1,  eec.  10,  aubd.  2.  Story  on  Const.  §§  1013,  lOlCf, 
1018,  and  caaea  cited  in  auhaequent  aectiona.) 

II.  That  the  payment  exacted  is,  in  the  strictest  sense,  a 
duty  of  tonnage,  is  apparent  from  the  tenor  of  the  act  That 
imposecC  it  upon  vessels,  not  in  remuneration  of  services 
requested  or  performed  in  respect  of  them,  but  up^n  their 
mere  entry  into  the  port,  and  coming  up  to  the  wharf,  and 
apportions  it  according  to  the  register  tonnage  of  the  vessel. 

III.  The  smallness  of  the  duty  does  not  vary  its  character. 
A  duty  of  ten  dollars  per  ton  is,  in  principle,  undistinguishable 
from  the  imposition  complained  of.  If  the  small  duty  be 
valid,  any  larger  one  would  be  equally  so. 

IV.  The  application  of  the  revenue  raised  by  the  duty  to 
purposes  connected  with  the  regulation  of  the  port  and  the 
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Yesnela  ufiing  the  same,  does  not  relieve  the  imposition  from 
invalidity.  The  power  to  lay  the  duty  is  not  dependent 
upon  the  application  of  its  proceeds.  If  the  imposition  be 
valid  when  the  duty  is  applied  to  compensate  the  harbor 
masters,  it  would  be  equally  so  if  the  duty  were  appropriated 
to  the  salary  of  the  state  officers,  or  the  support  of  common 
schools. 

y.  The  whole  spirit  and  effect  of  this  law  of  the  state  is  at 
variance  with  the  fundamental  purposes  of  the  federal  consti- 
tution in  the  control  of  navigation  and  commerce,  whether  in 
respect  of  foreign  nations,  or  in  respect  of  uniformity  among 
the  states.  The  act  in  question  in  its  third  section,  discrimi* 
nates,  in  its  burdens,  between  foreign  and  domestic  vessels. 
(CbfM*.  U.  S.  art.  1,  §  8,  subd,  1,  3  ;  §  9,  eubd.  5.) 

YL  The  imposition  of  the  dutybeing  void,  the  double  or  penal 
duty,  imposed^r  omission  of  voluntary  payment,  can  not  be 
enforced. 

OiOfeH  Decmj  for  the  plaintiffis,  respondents. 

I.  The  words  of  the  statute  are  express  and  clear,  and  not 
uncertain  or  ambiguous.  The  words  are,  '^one  and  one  half 
of  one  cent  per  ton,"  making  it  fixed  and  definite. 

In  the  5th  edition  of  the  Revised  Statutes,  page  422,  it  is 
Qkigprinted  as  "  one  and  one  half  of  one  per  cent,  per  ton." 

If^  however,  the  law  was  as  there  printed,  the  meaning 
would  be  obvious,  and  could  only  be  the  same  that  the  express 
tmns  of  the  law  provide. 

II.  There  is  nothing  in  the  law  repugnant  to  the  constitu- 
tion of  the  United  States. 

1.  Harbor  masters  are  necessary  local  officers,*  vested  with 
powers  to  regulate  and  station  vessels  entering  the  port  of  New 
York,  using  our  wharves  and  piers,  and  having  the  protec- 
tion and  advantage  of  our  Tocid  laws  and  authorities.  The 
law  simply  fixes  their  compensation  and  mode  of  payment, 
and  in  doing  so,  uses  the  words,  '^  per  ton,"  but  in  no  sense 
within  the  meaning  of  the  constitution  of  the  United  States 
imposes  "  duties  of  tonnage/'     {Oibbona  v.  Ogden,  9  Whea- 
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ton,  1.  Mayor  of  N.  T.  v.  Milne,  11  Peters,  102.  Smithy. 
Turner,  7  How,  U.  S,  Bep,  283.  Norris  v.  City  of  Boston, 
7  How.  U.  S.  Bep.  285.  Gooley  v.  Board  of  Wardens  of 
Phila.  12  How.  U.  S.  Bep.  299.  Cases  cited  in  5th  edition 
Kent's  Gom.  vol.  1,  p.  490,  note  as  well  as  text  of  marginal 
page  439.  Howell  v.  State  of  Maryland,  3  Oill,  14.  Cisco 
V.  Boberts,  6  Bosw.  495.) 

2.  The  state  has  the  right  to  tax  any  property  or  person 
within  its  jurisdiction,  having  the  benefit  of  its  protec- 
tion, to  meet  the  expenses  of  such  protection.  Having  the 
power  to  tax,  it  has  the  right  to  determine  the  extent  of 
the  taxation,  and  the  character  of  the  property  to  be  taxed. 
In  this  case,  the  complaint  alleges  that  the  ships  named  in  the 
complaint  were  in  the  port,  at  the  wharves,  and  discharged 
cargo  at  and  used  the  same. 

3.  The  Imposition  of  the  payment  has  nothing  to  do  with 
the  question  of  commerce.  The  state  finds  property  within 
its  jurisdiction,  the  owner  of  which  is  a  citizen  and  a  resident 
of  this  state.  The  property  belongs  here,  and  is  taxed  to  sup- 
port the  expenses  of  the  stiftte,  not  because  it  is  a  ship  or 
vessel,  but  because  a  ship  or  vessel  is  property,  and  liable  to 
taxation*  Any  other  doctrine  would  render  unconstitutional 
almost  every  law  which  imposes  a  tax  to  meet  the  expenses  of 
administering  the  st-ate  government.  The  law  wisely  makes 
this  kind  of  property  pay  the  expenses  of  its  care  while  within 
its  jurisdiction.  With  equal  force  could  the  objection  be 
applied  to  wharfage  laws,  which  are  always  fixed  by  the 
tonnage  of  the  vessel. 

III.  Great  .stress  is  laid  by  the  defendant  upon  the  fact  that 
any  vessel  entering  the  port  and  making  fast  to  the  wharves 
thereof,  is  obliged  to  pay  the  fees,  whether  any  service  is  per- 
formed by  the  harbor  master  or  not,  for  that  particular  vessel. 
The  answer  is  obvious.  He  is  always  performing  service,  and 
is  always  upon  duty,  and  each  vessel  has  the  benefit  of  the 
service  thus  i^ndered.  The  same  rule  of  reasoning  would  hold 
good  in  regard  to  any  property  taxed,  unless  it  received  the  actual 
physical  action  of  some  state  officer*     This  is  asking  too  much. 


NEW  YORK— MAY,  1863.  199 

Benedict  v.  Vanderbilt. 

IV.  There  is  nothing  in  the  spirit  of  the  law  antagonistio 
to  the  constitution  of  the  United  States.  The  law  does  not 
control  commerce,  or  navigation,  but  simplj  makes  property 
within  the  state  liable  to  pay  for  its  protection  while  so 
.  within  it.  AH  pilot  laws  would  be  equally  offensive,  and  the 
imposing  of  a  fine  for  lying  with  jib-boom  rigged  out  would 
be  equally  objectionable. 

y.  The  states,  before  the  adoption  of  the  constitution  of 
the  United  States,  had  the  right  to  impose  taxes.  That, 
right  has  never  been  surrendered,  and  they  still  possess  it. 
Possessing  the  power  to  tax,  its  exercise  can  not  conflict  with 
the  constitution  of  the  United  States,  much  less  any  discrimi- 
nation in  exercise. 

YI.  The  stat«  having  the  right  to  direct  the  payment  of 
the  fee  within  a  limited  time,  have  a  right  to  impose  a  pen- 
alty for  a  non-compliance. 

BoswoBTH,  Gh.  J.  Chapter  72,  of  the  Laws  of  1850,  (Lawa 
of  1850,  j>.  81,)  provides  for  the  appointment  of  eleven  harbor 
masters,  (§  1 ;)  specifies  the  security  they  are  to  give  for  the 
faithful  performance  of  their  duties,  (Id.  §  2,)  and  defines 
their  powOTS.     (Id.  §  3.) 

Section /ottr,  (under  which  this  suit  is  brought,)  regulates 
these  fees  ;  and  section  Jive  declares  when  such  fees  shall  be 
payable,  and  by  whom  they  shall  be  paid,  and  the  conse- 
qaences  of  non-payment. 

Section  aix,  in  addition  to  the  powers  enumerated  in  section 
three,  grants  to  the  harbor  masters  certain  powers  as  health 
officers. 

Section  three  confers  on  the  harbor  masters  "authority  to 
regulate  and«station  all  ships  and  vessels  in  the  stream  of  the 
East  or  North  Biver,  within  the  limits  of  the  city  of  New 
York,  and  the  wharves  thereof;'*  to  remove  those  not  employed 
in  receiving  or  discharging  cargoes,  to  make  room  for  others 
requiring  immediate  accommodation;  and  to  determine  how 
&r,  and  in  what  instances^  it  is  the  duty  of  the  masters  and 
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i^hers  having  charge  of  the  ships  and  vessels^  to  accommodate 
each  other^  in  their  respective  situations. 

It  is  not  objected  that  the  powers  conferred  by  this  section 
maj  not  lawfully  be  conferred  by  state  authority^  on  harbor 
masters  whom  it  appoints  to  exercise  them ;  nor  that  the 
compensation  which  the  statute  prescribes  for  the  services,  is 
unreasonable,  or  disproportioned  to  their  value. 

The  vessels  liable  to  pay  the  prescribed  compensation,  are 
,  those  ^^  which  shall  enter  the  said  port  of  New  York,  and  load 
or  unload,  or  make  fast  to  any  wharf  therein."     {Id.  §  4.) 

The  powers  granted  by  section  three  do  not  aim  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and  foreign 
ports,  or  in  any  matter  affect  it.  The  statute  designed  that 
the  exercise  of  them  should  effectuate  lawful  and  necessary 
municipal  and  police  regulations.  And  that  section  does  not 
conflict  with  any  act  of  congress  upon  the  right  attempted  to 
be  drawn  in  question,  by  the  defense  to  this  action. 

The  fees  or  compensation  prescribed  by  section /o«r,  are,  in 
their  nature  and  intent,  local  port-charges  for  services  rendered 
to  vessels  and  cai^goee  in  port. 

It  is  no  part  of  the  design  of  the  law  to  levy  a  tonnage 
duty,  or  an  impost  on  imports  or  exports,  under  the  name  of 
fees  or  compensation,  to  be  paid  to  the  harbor  masters. 

The  case  of  Cooley  v.  Board  of  Wardens  of  Port  of  Phil- 
addphia  et  al  (12  How.  U.  8.  Rep.  399,  214,)  and  the 
opinion  of  the  court  are  quite  pertinent  to  the  present  case, 
and  support  the  plaintiff's  right  to  recover. 

In  my  opinion  the  order  appealed  from  should  be  affirmed, 
with  costs. 

BoBERTSON,  J.  A  statute  of  this  state  provides  that  every 
vessel  entering  the  port  of  New  York,  which  ^^  hade  or  unloads^ 
or  raaJctsfast  to  any  wharf  therein"  shall,  within  a  specified 
time  thereafter,  pay  certain  fees  to  the  officers  denominated 
harbor  masters  ;  which  fees  are  graduated  by  the  tonnage  of 
such  vessel,  (Sees.  L.  1850,  cA.  72,  p.  81,  §  4,  2  iJ.  8.  5th  ed. 
422.)    In  default  of  such  payment,  a  penalty  of  double  the 
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amount  is  imposed  upon  the  owner,  master  or  consignee  of  the 
Teasel,  who  refuses  to  make  it.     (§  5.) 

The  constitution  of  the  United  States  gives  congress  power 
to  collect  duties  ;  but  they  are  to  be  uniform  throughout  the 
Uoited  States,  {art.  1,  §  %  first  clause  ;)  and  to  regulate  com-' 
merce  with  foreign  nations,  and  among  the  several  states,  (Id. 
clause  3 ;)  while  it  prohibits  states,  without  the  consent  of 
congress,  from  laying  ^^  any  imposts,  or  duties  on  exports  or 
imports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws,"  or  "  any  duty  of  tonnage."  (Art.  1, 
§  10,  clause  2.)  It  is  claimed  that  tixe  statute  of  this  state, 
before  referred  to,  violates  all  such  provisions. 

The  power  of  congress,  to  collect  duties,  and  regulate  com- 
merce, was  held  in  Gooly  v.  The  Port  Wardens  of  Philadelphia^ 
(12  Bow.  U.  S.  Rep.  299,)  not  to  interfere  with  any  right  of 
the  states  to  levy  duties  or  regulatie  navigation  as  a  part  of 
conmierce  for  loccd  purposes^  if  hnoum  nnd  practiced  at  the 
time  of  the  adoption  of  the  federal  cofi^^'ttf^ton  as  distinct 
from  levying  duties  for  general  purposes  of  revenue.  (Per 
GuBTis,  J.  p.  312  et  seq,)  It  was  also  there  held,  that  the 
enforcement  of  the  payment  of  sums  of  money,  by  way  of  pen- 
alty, to  promote  an  established  general  policy  employed  to 
accomplish,  such  local  purposes,  was  not  an  evasion  of  the 
restrictions  on  the  state  as  to  imposts  or  duties,  or  on  tonnage ; 
and  even  that  any  indirectness  of  appropriation  of  such  penal- 
ties, by  a  trust,  for  the  benefit  of  the  officers  appointed  to 
carry  into  effect  the  local  purpose,  did  not  convert  such  penal- 
ties into  revenue  duties,  within  the  meaning  of  the  constitution. 
(Id,)  In  other  words,  that  the  statute  then  under  considera- 
tion was  not  ^'a  covert  attempt 'to  legislate " /or  revenue^ 
under  pretence  of  legislating  to  enforce  a  system  of  pilotage. 

In  that  case  a  penalty  of  half  pilotage  was  imposed  by  a 
statute  of  the  state  of  Pennsylvania,  upon  persons  refusing  to 
take  a  pilot,  and  it  was  held  to  be  a  valid  mode  of  carrying  out 
the  system  of  supporting  a  pilot  service,  known  in  all  countries, 
and  practiced  at  the  time  of  the  adoption  of  the  constitution, 
and  better  regulated  in  each  port  according  to  the  laws  of  the 
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state  in  which  it  was  situated,  than  by  any  general  or  uniform 
law,  which  must  necssarily  do  practical  injustice.  The  duties 
to  be  levied  by  the  general  government  for  the  general  pur- 
poses for  which  it  was  created,  are  required  to  be  uniform  in 
all  the  states  ;  while  the  labor  and  danger  of  pilots,  according 
to  which  they  should  be  remunerated,  would  necessarily  vary 
in  every  port. 

The  question,  then,  in  this  case  is :  Whether  the  payment 
of  the  fees  in  question,  or  the  penalty  for  not  paying  them, 
tends  to  support  a  system  of  local  lidvantages  and  regula- 
tionS)  better  conducted  by  the  local  legislature  of  the  state, 
kiiown  at  the  time  of  the  adoption  of  the  constitution,  as  dis- 
tinct from  a  revenue  raised  by  means  of  duties,  to  support  a 
national  government,  when  that  government  can  make  no  dis- 
tinction between  states  or  ports,  as  to  any  duties  to  be  raised 
to  defray  the  expenses  of  their  local  use.  This  can  best  be 
determined  by  ascertaining  the  accompanying  acts  required  to 
be  performed  to  deserve  the  fees  in  question. 

By  the  first  section  of  the  state  act  in  question,  eleven  har* 
bor  masters  are  authorized  to  be  appointed,  five  previously 
masters  of  vessels  sailing  from  this  port,  pilots  engaged  in  piloting 
vessels  therein,  or  seamen  engaged  in  navigating  the  waters  of 
New  York  harbor.  They  are  to  have  authority  to  regulate 
and  station  all  the  vessels  within  the  limits  of  the  city, 
remove  unemployed  vessels  to  render  room  for  those  employed, 
and  determine  the  obligations  of  masters  of  vessels  to  accom- 
modate each  other ;  in  all  which  matters  they  are  to  act  qttasi 
judicially.  (§  3.)  These  are  certainly  duties  necessary  to  be 
discharged  in  all  cominercial  ports  in  the  world,  and  were  un- 
doubtedly so  at  the  time  of  the  adoption  of  the  constitution,  and 
duties  or  fees^  whether  measured  by  the  tonnage  of  the  vessel 
or  not,  when  raised  by  different  states  to  compensate  such 
officers  commensurate  with  the  trouble  in  different  ports,  were 
not  such  duties  as  were  te  be  raised  by  the  federal  government 
uniformly  in  all  parts  of  the  United  States  for  general  pur- 
poses. Judge  OuBTis,  in  the  case  already  cited,  expressly 
names  charges  for  wharfage^  towage^  ^'or  any  other  local  port 
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chai^,  for  serviceB  rendered  to  vessels  or  cargoes/'  as  distinct 
from  duties  on  tonnage^  and  Judge  Daniel,  in  the  same  case, 
holds  that  the  powers  delegated  to  congress  in  the  constitution 
do  '^  not  extend  to  the  means  of  precaution  or  safety  adopted 
within  the  waters  or  limits  of  a  state  for  safety  of  vessels  or 
cargoes;"  that  such  means  are  "essentially  local-^^epend 
upon  local  necessity — can  not  be  uniform*^have  no  connection 
with  traffic,  and  belong  to  the  same  conservative  powers  as'' 
those  which  ''direct  a  vessel's  mooring  or  position  in  port,  for 
safety  of  life  and  property,  in  reference  to  herself  or  other 
vessels'  cargoes  or  crews."  That  such  ''power  has  been  exer- 
cised by  every  state  since  the  dawn  of  its  existence,"  can  be 
"practically  and  beneficially  applied  by  local  authorities  only, 
is  not  expresAly  delegated  to  congress,  and  does  not  necessarily 
conflict  with  the  right  to  establish  commercial  regulations," 
and  is  an  original  and  inherent  power. 

It  is  possible  that  if  such  statutory  provisions  should  con- 
flict hereafter  with  any  regulation  of  commerce  by  congress; 
ihey  would  be  compelled  to  yield ;  at  present  there  are  no 
Buch  r^ulations,  and  therefore  they  are  not  void  as  interfering 
with  the  exercise  of  that  power.  {Cooley  v.  Port  Wardens 
of  Phila.  ubi  sup.) 

The  harbor  masters'  fees  are  exacted  not  for  entering  or 
anchoring  in  the  harbor,  but  using  the  territory  of  the  state 
"6y  loadiny  or  unloading  or  making  fast  to  wharves"  As 
inach  service  may  be  rendered  by  them  in  making  or  keeping 
room  for  the  vessels  arriving  at  the  wharves  where  they 
nnload,  as  if  they  had  done  some  positive  act  in  placing  them 
there.  A  general  regulation  of  the  position  of  vessels  in  the 
harbor  is  a  service  to  ^11  wlio  avail  themselves  of  the  wharves* 
It  prevents  collisions,  disputes,  and  embarrassments  of  variolas 
kinds,  and  not  only  guards  their  safety,  but  facilitates  the 
delivery  of  their  cargo.  It  would  be  almost  impossible  to 
decide  in  many  cases  whether  the  exercise  of  the  privilege  of 
loading  or  unloading  at  a  particular  wharf  had  or  bad  not 
heen  the  result  of  the  action  of  the  harbor  masters  ;  and  it 
was  a  fair  exercise  of  l^islative  discretion  to  determine  that 
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the  mere  fact  of  loading  or  unloading  or  fastening  to  a  partic- 
ular wharf^  was  the  resiQt  of  the  exercise  by  the  harbor 
masters  of  their  functions  in  the  particular  case  and  giving 
them  the  corresponding  compensation.  A  penalty  for  not 
complying  with  provisions  for  keeping  up  a  pilot  system,  par-- 
ticulary  when  only  appropriated  to  a  charitable  fund  for  pilots 
and  their  families,  is  much  farther  from  a  compensation  for 
pilot  service,  than  is  the  payment  of  fees  to  a  harbor  master 
for  the  privilege  of  loading  or  unloading  at  or  making  fast  to 
a  wharf,  from  compensation  for  regulating  the  position  of 
vessels  generally  in  a  harbor. 

I  think  the  order  or  judgment  appealed  iGrom  should  be 
affirmed,  with  costs. 

Babboub,  J.  concurred  in  the  conclusion. 

Order  affirmed. 


Calvin  Huntington,  plaintiflF  and  respondent,  vb,  Chakles 
and  Thomas  Douglass,  defendants  and  appellants. 

1.  In  an  action  for  damages  for  the  conversion  of  goods  bought  by  the  plaintiff 
of  the  defendant,  bnt  left  in  the  possession  of  the  latter,  under  a  special  agree- 
ment, if  the  only  proof  of  a  conversion  is  a  demand  and  refusal,  evidence  is 
admissible  that,  at  the  time  of  the  sale,  the  plaintiff  knew  that  the  goods  be- 
longed, not  to  the  defendant,  but  to  a  third  person,  w6o,  before  such  demand, 
took  the  goods  away  from  the  defendant  against  his  will. 

2.  So  is  evidence  that  be(»re  the  demand  they  were  seized  by  the  sheriff,  on  an 
attachment  against  such  true  owner.  ' 

8.  The  ordinary  warranty  of  title,  implied  in  a  sale  of  chattels,  does  not  estop 
the  seller,  in  an  action  for  non-delivery  or  conversion,  from  setUng  up  that 
he  had  been  deprived  of  their  possession  by  paramount  title.  (P«r  Robbbt- 
80B,  J.) 

(Before  Monobibf,  Robbbtsov  and  Mobell,  JJ.) 

Heard  October  9, 1868;  decided  November  14, 1863. 

This  was  an  appeal  from  a  judgment  entered  on  a  verdict 
ibr  the  plaintiff. 
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The  action  was  to  recover  damages  for  the  conversion  of 
certain  goods,  alleged  in  the  complaint  to  have  been  '^  con* 
verted''  bj  the  defendants  to  their  own  nse.  The  defendants, 
by  their  answer,  denied  the  plaintiff's  ownership  of  the  prop* 
erty.    Thej  also  denied  any  conversion  thereof  by  them« 

The  cause  was  tried  on  the  25th  of  March,  1853,  before  Mr. 
Justice  White  and  a  jury. 

The  plaintiff  read  in  evidence  an  agreement  signed  by  the 
defendants,  in  the  following  words  and  figures : 

''We,  the  undersigned,  have  sold  to  Calvin  Huntington, 
and  delivered,  as  per  invoice  rendered  this  date,  four  thou* 
sand  five  hundred  and  forty-nine  i^  dollars,  tools  and  mdse., 
for  the  sum  of  two  thousand  two  hundred  and  fifty  dollars, 
cash  paid  to  Harlow  Huntington,  on  debts  due  him  from  the 
Douglas  Manfg  Co. 

*  The  aforesaid  goods  are  all  stored  in  the  northeast  side 
of  the  upper  basement  of  the  store  now  occupied  by  us,  No. 
68  Beekman  street,  N.  T.,  insured  in  the  name  of  Calvin 
Huntington,  and  held  subject  to  his  order,  any  portion  of 
which  he  may  order  sold,  on  consignment,  by  us,  for  which 
sales  we  agree  to  pay  monthly,  in  cash,  the  amount  the  goods 
cost  him.  The  proceeds  of  the  goods,  over  and  above  the- 
costs  and  charges  to  Calvin  Huntington,  to  go  to  the  payment 
of  other  liabilities  of  Harlow  Huntington,  for  N.  B.  Douglass. 
June  21,  1861." 

The  plaintiff  also  introduced  in  evidence,  an  invoice  or  bill 
of  parcels  of  the  goods,  mentioned  in  the  foregoing  agreement 
rendered  by  the  defendants,  which  was  headed : 
"Mr^  Calvin  Huntington, 

Bought  of  Thomas  DouaLASS." 
Afler  which  followed  the  items  of  goods  sold,  with  their 
prices,  amounting  in  the  aggregate  to  $4549.53.  Such  bill  of 
parcels  bore  date  on  the  same  day  as  the  agreement.  Below 
it  was  a  receipt  signed  by  the  defendant  Douglass,  as  fol- 
lows, viz :  ^^Bec'd  payment  on  the  condition  specified  in  the 
agreement." 
There  was  no  manual  delivery  of  the  goods,  or  any  other 
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than  that  (if  any)  evidenced  by  the  before  mentioned  written 
instruments^  and  their  being  separated  and  placed  by  them- 
selves in  a  part  of  the  defendants'  store.  The  papers  were 
signed  at  the  store  of  the  defendants^  in  whose  basement  the 
goods  in  question  then  were. 

Subsequently  such  goods  were  demanded  by  the  plaintiff 
of  one  of  the  defendants^  (Charles  Douglas^)  who  refused  to 
deliver  them. 

The  defendants  offered  at  the  time  to  prove  that  the  goods 
in  question  belonged  to  one  Ames,  and  that  the  plaintiff  knew, 
this  at  the  time  of  the  sale  to  him,  and  that  before  any  de- 
mand was  made  by  the  plaintiff  of  the  defendants,  he  (Ames,) 
notwithstanding  the  opposition  of  the  defendants,  took  pos- 
session of  the  property  and  removed  it  fix)m  their  premises. 
This  evidence  was  excluded  by  the  judge,  and  the  defendants 
excepted. 

There  was  some  conflicting  evidence  as  to  the  delivery  of 
the  bills  of  sale  to  the  plaintiff;  the  defendants  testifying, 
substantially,  that  the  person  (Bottom)  to  whom  the  paper 
was  delivered,  as  the  agent  of  the  plaintiff,  was  not  to  deliver 
it  until  the  money  was  paid,  and  that  the'money  had  not  been 
paid.     This  was  contradicted  by  both  Bottom  and  the  plaintiC 

The  defendants  also  offered  to  prove  that  before  the  plain- 
tiff demanded  the  goods,  a  portion  of  them  had  been  taken 
and  removed  by  the  sheriff,  under  an  attachment  against  Ames. 
This  evidence  was  also  excluded  by  the  judge,  and  the  defend- 
ants excepted. 

At  the  close  of  the  evidence  the  judge  directed  a  verdict  for 
the  plaintiff,  instructing  the  jury  to  assess  the  damagps  from 
the  evidence  before  them.     To  this  the  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  $5112.10. 

From  the  judgment  entered  upon  the  verdict  the  defendants 
appealed  to  the  general  term. 

Thomas  Nelson,  for  the  defendants,  appellants. 

I.  To  sustain  this  action,  which  would  have  been  an  action 
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of  trover  at  common  law,  the  plaintiff  must  prove  a  title  to 
the  property  either  general  or  special,  with  the  right  to  its 
immediate  posaeMion,  and  a  conversion  by  the  defendants. 

II.  The  plaintiff  had  no  general  property  in  the  goods. 
The  answer  contains  a  special  denial  of  his  title^  as  well  as  of 
a  conversion. 

At  most  he  had  bat  a  special  property  as  security  for  such 
money  <is  he  had  advanced.  Aside  from  the  relation  of  vendor 
and  vendee,  the  relation  of  bailor  and  bailee  is  created  by  the 
express  terms  of  this  contract.  The  surplus  of  such  sale  was 
to  be  applied  for  the  benefit  of  Harlow  Huntington.  The 
plaintiff  had  no  interest  in  that  surplus.  The  contract  ex-- 
pressly  provides  for  the  amount  to  be  paid  to  the  plaintiff; 
thus  by  express  provision  cutting  off  all  personal  claim  of  the 
pluntiff  on  that  surplus,  or  upon  the  goods,  after  Repayment 
to  him  of  the  sum  he  had  advanced. 

HI.  The  plaintiff  had  no  special  property  in  the  goods 
wbich  will  enable  him  to  sustain  this  action. 

(a.)  The  contract  or  bill  of  sale  was  never  delivered ;  the 
conditions  upon  which  its  delivery  to  the  plaintiff  was  to  be 
made,  were  never  performed  by  him. 

The  defendants  are  not  estopped  from  proving  those  fieusts 
by  the  execution  of  that  bill  of  sale.  (1  Oreenl.  Ev.  §  284. 
Clark  V.  Oiffordy  10  Wend.  310.)  The  evidence  of  them 
contradicts  no  provision  of  the  writing.  Its  effect  is  to  show 
how  the  money  was  to  be  applied,  which  in  the  writing  the 
plaintiff  agreed  to  advance.  It  is  the  proof  of  a  collateral 
contingency  unprovided  for  in  the  agreement;  which  is  ad- 
xoLseible  even  where  the  existence  of  the  contract  is  not  denied. 
(1  ffreW.  Ev.  §  89.) 

lY.  The  fact  that  the  goods  were  taken  from  the  possession 
of  the  defendants  by  Ames,  under  a*  prior  paramount  title, 
hefore  the  commencement  of  this  suit,  or  a  demand  made,  is  a 
har  to  this  action.  {Shelhurg  v.  Scottsfield,  Ydv.  23.  Bates 
y^  Stanton,  1  Duer,  79.  Wilson  v.  Anderton,  1  Barn,  dk 
Ad.  450.) 
V.  If  property  be  sold  by  one  in  possession,  but  without 
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title^  the  proper  remedy  of  the  purchaser  is  upon  the  implied 
warranty  of  title  only.  An  action  of  trover  is  not  the  appro- 
priate remedy  in  such  case  when  the  purchaser  was  informed 
at  the  time  of  his  purchase  of  the  defect  of  title.  No  fraud 
has  been  committed  upon  him,  and  he  has  sustained  no  injury 
for  wftich  an  action  in  form  ex  delicto  can  be  sustained. 
{Hawkins  v.  Hoffman^  6  HUl^  688.  Whitney  v.  SlauaoUj  30 
Barb.  276.) 

VI.  There  was  no  conversion  of  this  property  by  the  defend- 
antSy  and  for  that  reason^  there  was  error  in  directing  a  verdict 
for  the  plaintiff. 

(a.)  The  demand  was  not  made  until  after  the  goods  had 
been  taken  from  the  possession  of  the  defendants. 

(5.)  It  is  not  pretended  that  the  defendants  have  used  the 
goods,  or  in  any  way  appropriated  any  part  of  them  to  their 
tise  and  benefit.  A  conversion  is  a  positive  tortious  act,  and 
it  is  not  sufficient  for  the  plaintiff  to  prove  mere  ngligence. 
(3  Phil  Ev.  Cowen  &  Hill's  and  Edw.'s  Notes,  p.  539. 
Andrews  v.  Shattucky  32  Barb.  396.  Whitney  v.  Slauson, 
30  id.  278.    PoUey  v.  Lenox  Iron  Oo.,  2  Allen,  184.) 

YII.  Nor  can  the  plaintiff  sustain  his  judgment  by  saying 
that  his  proofs  show  a  cause  of  action,  if  it  is  other  than,  and 
different  from  that  set  out  in  the  complaint.  (Moore  McKib^ 
bin,  33  Barb.  246.)  And  see  Hawkins  v.  Hoffman,  (6  Hitt, 
588.) 

VIII.  There  was  error  in  the  direction  of  the  court,  that  a 
verdict  be  rendered  for  the  plaintiff  for  the  whole  amount  and 
interest,  instead  of  merely  for  the  extent  of  the  plaintiff's  lien 
or  claim  upon  the  property.  The  value  of  the  goods  taken  on 
the  attachment  should  have  been  deducted.  (Story  on  Cont 
§  742,  note  a.  See  -also  Ogle  v.  Atkinson,  5  Taunt.  759 ; 
Larschman  v.  Machin,2  Stark.  311.) 

G.  A.  Nichols,  for  the  plaintiff,  respondent. 

I.  The  testimony  offered,  to  prove  a  title  in  Oakes  Ames 
prior  to  the  conveyance  to  the  plaintiff,  is  wholly  inadmissible, 
as  it  would  allow  a  bailee  to  dispute  the  title  of  his  bailor,  and 
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a  vendor  to  set  up  his  itwn  fraud  against  his  vendee.  (lfar« 
m  y.  Elwoodj  11  Paige^  365.    Bates  v.  Stmton^  1  Z?tier,  79.) 

IL  The  inquiry  as  to  what  conyersation  occurred  prior  to 
the  execution  of  the  papers  was  plainly  irrelevant ;  the  writ- 
ing was  the  best  and  only  admissible  evidence  of  the  intention. 

in.  The  offer  to  inrove  that  the  consideration  was  to  be 
paid  to  the  defendants  could  not  be  entertained,  for  by  the 
agreement  the  plaintiff  was  to  pay  it  to  the  creditors  of  the 
defendants.  **  ^ 

lY.  The  court  ofiered  the  defendants  an  opportunity  to 
proye  that  there  never  was  an  absolute  delivery  to  the  plain- 
tiff of  the  bill  of  sale. 

V.  The  court  was  correct  in  charging  that  the  recovery  of 
the  plaintiff  must  be  for  the  actual  value  of  the  goods,  and  was 
not  limited  to  the  amount  of  consideration  paid. 

HoKKLL,  J.  It  was  error  to  exclude  the  evidence  offered  by 
the  defendants,  that  at  the  time  of  the  sale  Ames  was  tiie 
owner  of  the  property  in  question ;  and  that  subsequently,  and 
lefore  the  demand,  he  took  possession  and  removed  it  from  tiie 
defendants'  premises  and  control. 

The  demand  and  refusal,  upon  which  alone  the  plaintiff 
rested  as  proof  of  conyersion,  was  prima  facie  eyidence  merely, 
and  could  be  repelled  by  proof  that  a  compliance  with  the 
demand  was  impossible.  (Kdsey  v.  Oriswoldj  6  Barb.  436. 
Em  V.  OoveU,  1  Comst.  S2li.  Whitney  v.  Blauson^  30  Barb. 
278.    Andrews  v.  ShaUuck,  32  Id.  396.) 

The  offer  was  to  show  that  at  the  date  of  the  bill  of  sale 
Ames  was  the  owner  of  the  property ;  that  the  plaintiff  knew 
it,  and  thait  subsequently,  and  before  the  plaintiff's  demand, 
Ames  took  possession,  and  remoyed  the  property  **  against  the 
wishes  and  in  spite  of  the  remonstrances  of  the  defendants.'' 
If  this  eyidence  had  been  admitted,  it  would  have  repelled  the 
prpof  of  conversion,  resting  in  the  refusal  of  the  defendants  to 

deliyer  the  property  to  the  plaintiff,  they  not  then  haying  the 

poBseeoion,  or  any  control  over  it 
Of  the  same  character  was  the  evidence  subsequently  offered 
BoB.^I,  14 
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by  the  defendants^  that  before  the  demand,  a  f)ortion  of  it  had 
been  geized  and  removed  hj  the  sheriff,  under  an  attachment 
against  Ames.  As  is  well  settled  bj  the  cases  above  cited, 
such  proof  would  have  shown  that  the  defendants  could  not 
deliver  the  property,  and  hence  there  was  no  conversion. 
There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

BoBEBTSoH,  J.  There  was  conflicting  evidence  ds  to  the 
absolute  delivery  of  the  instrument  of  the  21st  of  June,  1861 ; 
also,  as  to  the  waiver  of  any  condition  upon  which  it  was 
placed  in  the  hands  of  Bottom.  The  direction  of  the  learned 
judge  to  the  jury,  to  find  a  verdict  for  the  plaintiff,  was  per- 
emptory. Unless  the  condition,  upon  which  the  evidence  tends 
to  show  that  the  delivery  of  it  was  made,  was  one  which.could 
not  have  been  imposed  because  contrary  to  the  fetce  of  the 
agreement,  the  charge  was  erroneous. 

The  instrument,  on  its  face,  purports  to  be  executed  for  a 
certain  sum  as  ^*  cash  paid  to  Harlow  Huntington,  on  debts 
due  him  from  the  Douglass  Manufacturing  Company.''  The 
defendants  testified  that  the  depository  (Bottom)  was  not  to 
deliver  it,  until  that  money  was  paid  and  efforts  were  made  to 
procure  it.  There  is  nothing  in  the  condition  contrary  to  any 
stipulation  in  the  agreement.  If  it  had  been  absolutely  de- 
livered, it  would  have  been  evidence  of  the  payment,  and  the 
defendant  would  have  been  obliged  to  disprove  it. 

If  the  instrument  had  been  absolutely  delivered,  it  was 
clearly  not  an  absolute  sale  of  the  goods.  By  it  the  defendants 
were  only  bound  to  repay  to  the  plaintiff,  what  is  called  the 
cost  of  the  goods,  and  which  was  money  paid  to  Harlow 
Huntington  for  debts  of  the  Douglass  Manufacturing  Com- 
pany ;  all  the  residue  was  to  go  to  the  payment  of  other 
liabilities  of.  Harlow  Huntington  for  N.  B.  Douglass.  It 
probably  was  intended  to  be  an  assignment  in  trust  to  secure 
first  the  debt  due  to  the  plaintiff,  and  afterwards  other  liabili- 
ties of  H.  Huntington,  for  a  third  person,  and  possibly  may  have 
vested  the  whole  title  in  the  plaintiff. 

I  do  not  understand  that  a  warranty  of  title  on  a  sale  of 
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chattels  can  be  so  far  implied  as  to  estop  the  vendor  from 
setting  up  the  deprivation  of  possession  by  paramount  title. 
Sach  a  warranty  is  a  mere  executory  covenant,  the  breach  of 
which  entitles  the  injured  party  to  damages.  The  law  will  not 
tolerate  the  absurdity  of  implying  both  a  warranty,  to  enable 
the  party  to  recover  damages  for  its  breach,  and  an  estoppel, 
which  presupposes  that  the  vendor  is  able  to  comply  with  the 
warranty.  If  sued,  for  not  delivering  the  property  as  mere 
bailees,  the  defendants  of  course  must  be  excused  by  the  en- 
forcement of  a  paramount  title  i|i  another  who  had  a  right  to 
the  possession.  The  cases  cited  by  my  brother,  Monell,  fully 
establish  this.  There  was  evidence  offered  to  show  such  taking 
possession,  and  it  was  excluded. 

The  delivery  of  the  goods  to  the  plaintiff  was  entirely  oon- 
stmctive,  and  depends  upon  the  delivery  of  the  instrument  of 
June,  1861. 

I  concur  in  thinking  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event 

Judgment  reversed  aocordix^ly. 


Ths  Bank  of  the  State  of  New  Yobk,  plaintifb  and 
respondents,  vs.  Jacob  W.  Yandebhobst,  defendant  and 
appellant.  r 

One  who  discounts  a  note,  reoeiTiog  at  the  same  time  as  ooDateral  security  for  its 
ptyment,  a  note  made  by  a  third  person  for  the  mere  accommodation  of  the 
bommer,  becomes  thereby  a  bona  JUU  holder  of  such  aooommodation  note,  for 
Tslne,  and  may  recorer  thereon  against  tlie  maker, 

(Before  Moncsibf,  Bobbbtsoh  and  Movbll,  JJ.) 

Heard  October  9, 1868 ;  decided  November  14, 1868. 

Tms  was  an  appeal  from  a  judgment  against  the  defendant. 

The  defendant  was  sued  as  the  maker  of  a  promissory 

note  made  payable  to  the  order  of  Kolflf  &  Persuhn,  for  whose 
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accommodation  it  was  made.  The  payees^  before  maturity, 
indorsed  the  note  in  blank,  and  through  one  Stange,  their 
attorney  in  fact,  delivered  the  same  to  the  bank  (the  plaintiff) 
as  collateral  security  to  their  own  note  discounted  by  the  bauk 
for  theuL 

Kolff  &  Persuhn,  through  their  attorney  Stange,  applied 
to  the  bank  in  writing  to  discount  their  note  for  $5000,  offering 
the  note  in  suit  and  other  bills  receivable  as  collateral.  The 
discount  was  made,  the  bank  receiving  the  note  in  suit  and 
holding  it  as  sedurity, .  until  maturity,  when  this  suit  was 
brought. 

The  cause  was  tried  before  Samuel  E.  Lyon,  Esq.  as  referee. 

The  conclusion  of  law  of  the  referee  was  that  the  plaintiff 
was  a  honafide  holder  of  the  note  for  value,  and  although 
such  note  was  made  without  consideration,  and  had  no  validity 
in  the  hands  of  Eolff  S(  Persuhn,  yet  that  the  plaintiff  was 
entitled  to  recover. 

James  Maurice^  for  the  defendant,  appellant, 

I.  The  plaintiffs  have  not  shown  themselves  hona  fide 
holders  for  value  of  the  note  in  suit,  within  the  principle  of 
the  adjudged  cases. 

II.  The  referee  having  held  that  the  note  was  made  without 
consideration,  and  had  no  validity  while  in  the  possession  of  Kolff 
&  Persuhn,  it  was  incumbent  on  the  plainti£b  to  show  that 
they  had  given  value  for  it.     This  they  did  not  do. 

1.  They  did  not  discount  it ;  no  representations  were  made 
to  them  in  relation  to  it,  and  they  parted  with  nothing  on  the 
credit  and  security  of  this  note. 

2.  The  transaction,  as  shown  by  the  proof,  was  simply  this : 
Stange,  without  any  authority,  sent  the  note  in  suit  to  the 
bank,  and  offered  it,  with  two  others,  as  collateral  to  a  discount 
of  Kolff  &  Persuhn's  own  note.  The  credit  of  Kolff  &  Per- 
suhn at  the  bank  being  very  good,  the  discount  was  made 
solely  upon  their  credit,  without  inquiry  as  to  the  collaterals. 

3.  The  utmost  that  can  be  made  out  of  this  transaction  is, 
that  the  collateral  notes  were  left  with  the  bank  for  collection. 
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and  the  aYailci,  when  receiYed,  were  to  be  applied  on  Kolff  & 
Persnhn's  acconnt,  and  could  not  be  withdrawn  from  the  bank 
without  its  consent.  There  was  no  transfer  of  title  or  change 
of  ownership,  but  the  bank  was  constituted  the  agent  of  Kolff 
&  POTBuhn  to  collect  the  collaterals  and  hold  the  aYails  for  a 
specified  purpose,  and  to  this  effect  is  the  indorsement  in  pen- 
cil on  the  note  in  suit,  to  wit :  ^'OoUection — Kolff  dk  Persuhu 
^special  account.*^ 

4  All  notes  and  negotiable  paper  held  by  a  bank  consist  of 
notes  discounted  and  paper  deposited  for  collection.  Collaterals 
are  embraced  in  the  latter  class.  In  that  description  of  paper 
the  bank  has  only  a  qualified  interest  to  collect  the  amount 
and  credit  the  proceeds  to  the  proper  account. 

5.  The  deposit  of  the  note  in  suit  as  collateral  was  a 
breach  of  trust.  Kolff  &  Persuhn  noYcr  had  any  property  in 
the  note,  and  their  attorney  could  do  no  Yalid  act  in  respect  to 
8uch  note.  His  power  extended  only  to  those  mati^ers  in  which 
the  firm  had  an  interest. 

III.  Bona  fide  holders  of  n^otiable  paper  are  only  those 
who  show  affirmatiYely  that  they  haYO  paid  Yalue  for  it,  or 
relinquished  some  aYCulable  security  or  Yaluable  right  on  the 
credit  of  the  note.  Those  only  who  can  bring  themselYes 
within  that  description,  can  maintain  an  action  upon  the  note, 
because  the  right  of  property  passes  absolutely,  by  deliYory, 
to  finch  holders.  {Stalker  Y.  McDonald^  6  HiUj  93,  and 
com  died,) 

lY.  A  note  Yalid  in  the  hands  of  the  payee  may  be  negoti- 
ated as  collateral,  and  the  pledgee  thereby  acquire  the  exclusiYe 
right  to  collect  it ;  but  the  pledgee  of  a  note  iuYalid  in  the 
hands  of  the  pledgor^  is  not  entitled  to  collect  it.  {Clark  y. 
Dearhom,  6  Buer,  309.)  Kolff  &  Persuhn  had  no  right  of 
action  upon  the  note,  and  could  pledge  none  with  the  bank  ; 
which,  taking  it  simply  as  collateral,  succeeded  only  to  the 
poBsessory  right  of  Kolff,  and  equally  with  him  was  bound  to 
return  the  note  before  maturity,  on  demand. 

V.  The  indiYidual  note  of  Kolff  giYcn  to  the  defendant,  was 
but  a  mere  memorandum  to  take  the  place  of  an  agreement. 
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Neither  note  had  any  validity,  and  it  was  not  intended  that 
either  should  get  into  circulation.  The  refeite's  ruling  as  to 
the  validity  of  the  note  in  the  hands  of  Kolff  &  Persohn  is 
conclusive  upon  this  point. 

YI.  The  pledge  of  the  note  in  suit  as  collateral,  (assuming 
that  it  was  so  pledged  by  Eolff 's  direction,)  did  not  change 
the  title  to  the  note.  The  general  ownership  remained  in  the 
pledgor,  and  the  plaintiffs  are  mere  trustees,  succeeding  only 
to  the  rights  the  pledgor  possessed,  and  can  not  set  up  a  claim 
as  owners  for  value.  (Jenness  v.  Beafij  10  N,  Hamp,  266. 
Williama  v.  LittUj  11  id.  66.)  When  promissory  notes  or 
commercial  paper  are  pledged  as  collateral  security  to  a  loan, 
the  pledgee  must  hold  the  paper  until  maturity,  and  collect 
and  apply  the  money  to  the  payment  of  the  loan  or  debt  This 
is  the  extent  of  his  authority.  (  Wheeler  v.  Netobouldj  5  Duery 
29-38,  citing  12  John.  146,  and  15  Mass.  B.  534.  Broum  v. 
Ward,  3  Duer,  660.) 

In  Wheeler  v.  Newbouldy  (16  N.  T.  Bep.  392,)  the  court 
ruled  that  the  pledge  of  commercial  paper  as  security  for  a  loan 
did  not  change  the  ownership  so  as  to  authorize  the  pledgee  to 
sell  it.  If  the  plaintiffs  hold  the  note  in  pledge  as  collateral 
security,  they  can  not  set  up  a  claim  as  bona  fide  owners. 
They  succeed  to  the  rights  of  the  pledgors,  (their  cestui^  que 
trust,)  and  a  defense  available  against  the  pledgors  is  equally 
available  against  such  pledgees. 

VII.  The  policy  of  the  law  does  not  favor  the  hypotheca- 
tion or  pledge  of  commercial  paper,  but  only  the  sale,  and  then 
protects  the  bona  fide  owner,  although  it  may  have  come 
through  an  invalid  or  tainted  channel,  but  only  provided  he 
show  that  he  took  it  in  good  faith  before  maturity,  and  gave 
value  for  it 

The  distinction  between  commercial  paper  pledged  as  collat- 
eral, and  the  same  paper  transferred  or  taken  in  the  usual 
course  of  business,  is  this  :  In  the  latter  case,  the  right  of 
disposition  following  the  ownership  is  perfect.  The  paper  may 
be  again,  at  any  time,  put  in  circulation,  at  the  pleasure  of 
the  holder.    It  performs  an  important  function  in  a  commer- 
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eial  commanity  in  payment  of  debts.  It  passes  fix>m  hand  to 
hand,  the  title  following  delivery.  Hence  the  reason  for  the 
role  of  protection  of  the  bona  fide  owner.  In  the  case  of 
paper  pledged  as  collateral,  all  this  is  changed.  It  can  no 
longer  be  circulated,  or  lawfully  sold,  but  must  remain  with 
the  person  to  whom  it  is  pledged,  until  maturity.  Its  assigna- 
bility is  gone,  and  it  ceases  to  perform  any  useful  function  in 
the  payment  of  debts.  Its  holder  is  a  mere  trustee,  not  its 
owner,  and  therefore  not  within  the  reason  for  the  rule  which 
protects  bona  fide  owners.  The  rule  itself,  therefore,  has  no 
application  to  the  case. 

YIII.  The  plaintiff's  counsel  contended  before  the  referee, 
that  the  bank  must  be  presumed  to  make  the  discount  on  the 
strength  of  the  collaterals.  If  this  be  so,  it  is  an  affirmative 
£M;t  which  must  be  proved,  and  can  not  be  presumed.  (6  DueTy 
309.)  In  this  case,  the  proof  is  clear  aud  explicit  the  other 
way.  Besides,  if  the  theory  before  advanced  is  correct,  the 
bank  took  the  collaterals  at  its  own  risk.  They  only  were 
valid  in  their  hands,  if  valid  in  the  hands  of  the  pledgor.  If 
ihey  had  no  validity  in  the  hands  of  the  pledgor,  they  acquired 
none  by  the  transfer  in  pledge  to  the  bank. 

IX.  The  power  of  attorney,  under  which  checks  drawn  on 
the  19th  April,  for  the  sum  of  $129405  on  deposit,  belonging 
to  Kolff  &  Persuhn,  was  revoked  by  the  death  of  Kolff.  By 
which,  also,  the  firm  was  dissolved.  No  person,  consequently, 
could  rightfully  use  the  firm  name  in  drawing  out  this  money. 
If  the  bank  chose  to  pay  it,  they  did  so  in  their  own  wrong, 
and  can  not  charge  it  over  to  the  defendant.  Such  power  of 
attCHney  was  improperly  admitted  in  evidence,  to  which  an  ex- 
ception was  taken  in  due  season. 

Other  points,  made  by  the '  counsel  upon  questions  of  fisu^t, 
are  omitted. 

A,  W,  Glason^  for  the  plaintiff,  lespondent. 

I.  The  question  of  fact  in  this  case  is  settled  by  the  testi- 
mony.   ' 

II.  The  question  of  law  turns  upon  the  meaning  of  the 
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word  ^^  value."  The  counsel  for  the  defendant  insists,  that  it 
does  not  imply  merely  some  consideration,  or  inducement,  but 
that  it  means  discount  only. 

When  bona  Jides  are  proved,  the  amount  of  consideration  is 
unimportant.     (5  Duer,  260.) 

MoKELL,  J.  The  result  of  a  careful  examination  of  the 
cases  is,  that  in  this  state  the  law  seems  to  be  now  settled,  that 
a  promissory  note,  taken  in  payment  of  an  antecedent  debt, 
and  the  prior  indebtedness  extinguished,  is  deemed  to  be  tfkken 
for  yalue,  so  as  to  constitute  it  a  valid  security  in  the  hands 
of  the  holder.  {Rutland  Bank  y.  Buck,  5  Wend.  66.  Oran* 
din  V.  Le  Rotfj  2  PaigCy  509.  Lathrop  v.  Morris^  5  Sandf.  7. 
Mohawk  Bank  v.  Corey ^  1  Hilly  513.  Youngs  v.  Lee,  12  N.  ¥. 
Bep.  551.  Boyd  v.  OummingSy  17  id.  101.  Btettheimer  v. 
Meyer,  33  Barb.  216.    Spencer  v.  BoUqu,  18  N.  Y.  Rep.  327.) 

The  principle  is,  that  if  the  holder  parts  with  any  thing  at 
the  time  he  receives  the  note,  it  affords  a  sufficient  considera- 
tion to  make  his  holding  bona  fide.  If,  therefore,  he  extin- 
guishes the  prior  debt,  or  surrenders  a  prior  security,  or  ad- 
vances money  upon  the  credit  of  the  new,  it  will,  within  the 
cases  cited,  constitute  him  a  holder  for  value.  I  do  not  find 
that  our  courts  have  yet  reached  the  point,  that  merely  receiv- 
ing a  promissory  note  or  bill  of  exchange  of  a  third  person,  as 
security  for  a  precedent  debt,  without  extinguishing  the  prior 
debt,  or  parting  with  any  money  or  security  at  the  time,  is 
sufficient  to  constitute  a  holding  for  value.  In  a  recent  casei, 
{Oardwell  v.  Eicks,  37  Barb.  458,)  a  majority  of  the  court^ 
against,  I  think,'  a  clear  weight  of  authority,  has  fallen  back 
upon  the  old  doctrine,  that  even  the  extinguishment  of  the  old 
debt  will  not  afford  a  oonsidaration  to  the  new  transfer.  But 
this  case  stands  by  itself,  and  is  in  direct  antagonism  to  a  large 
number  of  uniform  decisions  the  other  way.  (Purchage  v. 
MaUiaon,  3  Bosw.  310.)  . 

I  can  not  find  that  the  precise  point  involved  in  this  case 
has  been  decided  in  any  adjudication  in  this  state.  In  some 
of  the  neighboring  states  it  se^ntf  to  have  been.    (Oriawold 
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V.  Davia,  31  Vi.  2  Shaw,  450.)  Also,  substantiallj,  bj  the 
Supreme  Court  of  the  United  States.  (Oerdman  y.  Simonda, 
20  How.  U.  S.  Bep.  343.) 

No  qaeBtion  arising  under  commercial  law  has  been  more 
extensively  discussed,  or  produced  a  greater  variety — perhaps 
I  might  say  a  greater  con/uaion — of  decision,  than  as  to  what 
shall  constitute  a  holding  of  conunercial  paper  for  value,  so  as 
to  shut  out  the  equities  existing  among  the  original  parties. 

And  in  a  community  where  all  collateral  securities  are  daily 
resorted  to,  to  bolster  credit  and  procure  moneyed  facilities  in 
Ihe  uses  of  trade,  it  is  very  desirable  that  the  courts  of  this 
state  should  settle  t^  rights  of  parties,  in  respect  to  such 
securities. 

I  think  a  careful  reading  of  the  numerous  cases  in  this  state, 
where  the  question  of  the  bona  jides  of  commercial  paper  is 
examined,  will  show  that  the  current  of  decision  has  been, 
and  continues  to  set  strongly  in  favor  of  the  sufficiency  of  the 
consideration,  whether  the  new  security  is  taken  in  payment 
of  an  antecedent  debt,  or  as  collateral  to  a  first  loan.  If  any 
tiung  is  parted  with  at  the  time — either  money  or  an  old  secu- 
rity— it  is  sufficient  to  uphold  the  transaction  as  against  the 
defenses  of  the  first  parties. 

A  reference  to  a  few  of  the  more  recent  cases  will,  I  think, 
show  the  correctness  of  the  above  deduction. 

In  Stettheimer  v  Meyer,  (supra,)  the  defendant  was  the 
accommodation  maker  of  a  note,  which  the  payees  transferred 
to  the  plaintiff  in  payment  of  a  prior  debt ;  the  plaintiff  de- 
livering up  a  prior  note  not  yet  due.  It  was  hdd  that  the 
plaintijff  was  a  holder  for  a  valuable  consideration. 

In  Spencer  v.  BaUoUj  (eupray)  the  plaintiff  had  been 
charged  as  the  indorser  of  HoUister's  note,  and  received  the 
note  in  suit,  indorsed  by  the  defendant  as  an  accommodation 
mdorser. 

The  note  was  made  for  the  purpose  of  taking  up  the  pro* 
tested  notes,  and  was  left  at  the  bank  for  that  object,  but  was 
not  discounted  by  the  bank.  The  court,  in  answer  to  the 
objection  that  the  note  could  not  be  made  available  to  the 
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plaintiff  otherwise  than  by  applying  it  to  the  purpose  of  taking 
up  the  notes  in  the  bank,  say,  if  the  plaintiff  had  borrowed  the 
money  on  the  credit  of  this  note,  and  had  paid  the  notes  in  the 
bank,  the  security  would  be  valid.  "  So,  if  the  plaintiff  had 
advanced  the  money  to  pay  and  take  up  the  notes  in  the  bank, 
retaining  this  note  for  the  advance,  it  is  not  prescribed  that 
the  maker,  or  the  defendant,  would  have  any  legal  defense  to 
the  note." 

The  pre-existing  debt  does  not  strengthen  or  invigorate  the 
consideration.  The  advance  constitutes  the  consideration,  not 
the  prior  indebtedness. 

The  case  of  Ooodman  v.  SimondSj  «i^a,  fully  sustains  this 
view.  The  learned  court  there  say  that  if  there  is  e^  present 
consideration  at  tJie  time  of  the  transfer,  it  is  sufficient  to  con- 
stitute a  bona  fide  holding. 

And  a  late  elementary  writer,  of  profound  learning,  and 
great  r^earch,  (1  Parsons  on  Notes  and  BUls,  219,)  declares  it 
a  sufficient  consideration  when  the  note  is  received  as  coUate- 
rai  security  for  a  debt  or  contract,  which  is  simultaneous  with 
the  transfer  of  the  paper. 

In  the  case  before  us,  the  plaintiff,  at  the  time  of  the  trans- 
fer of  the  note  in  suit,  gave  to  the  holders  of  the  note  five 
thousand  dollars  in  money.  Upon  what  security  did  the  bank 
part  with  this  amount  of  money  P  Surely  not  upon  the  note  of 
Kolff  &  Persuhn  alone,  else  why  did  they  receive  collaterals  ? 
The  advance  was  made  at  the  time  of  the  transfer,  and, 
although  it  was  nominally  a  discount  of  Eolff  &  Persuhn's 
note,  yet  the  money  was  loaned  upon  the  strength  and  credit  of 
the  collaterals,  which,  upon  the  principle  of  all  the  cases,  con- 
stituted the  bank  the  holders  for  value  of  the  note  in  suit,  and 
deprives  the  defendants  of  the  right  to  interpose  as  a  defense 
any  equities  existing  between  the  previous  parties. 

It  would  not'  be  difficult,  I  think,  to  point  to  a  difference 
between  a  consideration  growing  out  of  the  extinguishment  of 
a  pre-existing  debt,  or  the  surrender  of  prior  securities  and  a 
present  loan.  In  the  latter  case,  the.  lender  parts  usually  with 
more  value  and  directly  upon  the  credit  of  the  collateral  secu- 
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riiy.  In  the  fonner,  the  creditor,  presumptively  at  least,  loses 
less,  and  the  borrower  gains  but  little. 

If  there  is  any  reason,  therefore,  for  upholding  the  consider* 
ation  in  the  one  case,  there  is  a  stronger  one  in  the  other, 
where  money  is  advanced  at  the  time  the  transfer  is  made,  and 
where  the  lender  looks  to  his  securities  for  payment. 

There  was  sufficient  evidence,  we  think,  that  the  application 
for  discount  was  made  by  direction  of  Mr.  Eolff,  to  sustain  the 
finding  of  the  referee  that  it  was  made  by  his  direction  and 
upon  his  authority.  At  least,  such  finding  is  not  against  the 
dear  weight  of  the  evidence.  Besides,  the  authority  contained 
m  the  written  powei^  of  attorney  to  Stange,  was  ample  to 
clothe  him  with  all  the  power  necessary  to  transfer  the  note. 

The  plaintiflBs  were  Dot  bound  indeed,  they  had  not  the 
light,  to  retain  Eolff  &  Persuhn's  deposit.  Their  note  was  not 
due  when  the  deposit  was  drawn  out,  and  the  bank  could  not 
have  set  off  the  note  in  a  suit  to  recover  the  deposit. 

Upon  the  whole,  we  do  not  see  that  the  referee  has  com- 
mitted any  error,  and  we  think  the  judgment  should  be 
affirmed. 

Babboub,  J.  concurred. 

BoBEBTSON,  J.  The  findings  of  the  referee  upon  conflicting 
evidence,  set  at  rest  all  contested  questions  of  fistct.  The 
Bingle  question  remains,  whether  accommodation  notes  deliv- 
ered as  collateral  security  for  the  repayment  of  a  loan  of 
money,  at  the  time  it  was  lent,  upon  the  faith  of  their  delivery 
as  snch  security,  can  be  sued  upon  and  the  amount  recovered 
by  the  lender.  I  speak  simply  of  accommodation  notes^  with- 
out reference  to  any  diversion  of  them  by  such  deposit  from 
any  special  purpose  for  an  application  to  which  they  were 
created,  because  it  will  be  found  that  the  argument  against 
the  liability  of  such  makers  wholly  disregards  such  purpose 
and  diversion  from  it,  and  is  irrespective  of  the  sufficiency  of 
iha  consideration  upon  the  transfer.  There  could  be  no  doubt . 
that  money  lent  on  the  faith  of  the  dquble  security  of  the 
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borrower's  responsibility  and  the  simultaneous  delivery  of 
property  as  secnrity,  or  even  on  the  faith  of  the  latter  alone, 
would  form  a  sufficient  consideration  for  the  transfer  of  such 
property ;  otherwise  no  mortgage  or  pledge  of  personal  chattels 
could  be  given. 

But  the  whole  argument  in  this  case  may  be  reduced  to  the 
single  proposition,  that  because  a  pledge  of  promissory  notes, 
including  those  given  for  the  accommodation  of  the  holder,  or 
of  any  choses  in  action,  differs  from  the  pledge  of  all  other 
personal  property,  in  this,  that  the  pledgee  must  wait  to  the 
maturity  of  such  notes  and  make  them  available  by  collecting 
them,  but  can  not  sell  them  on  notice.  He  therefore  can  not  be 
said  to  be  the  oioner  of  them,  either  in  good  or  bad  faith, 
because  the  entire  power  of  disposition  has  not  been  vested  in 
him.  Consequently  where  the  promissory  notes  were  so  made 
that  such  an  action  could  not  have  been  maintained  upon  them 
by  the  pledgor,  they  can  not  be  sued  upon  by  the  pledgee. 
That  in  fact  the  pledgee  in  so  collecting,  acts  simply  as  the 
agent  of  the  pledgor,  with  merely  the  right  to  apply  the  money 
when  collected  to  the  payment  of  this  debt  to  himself. 

The  doctrine  in  regard  to  the  want  of  power  ol!  the  part  of 
a  mere  pledgee  of  choses  in  action  to  do  any  thing  but  collect 
the  amount  due  on  them,  was  first  decided  in  Oarlick  v. 
JameSy  (12  John.  146,)  where  it  was  held  they  could  not 
compromise  them.  This  limitation  was  extended  by  the  case 
of  Wheeler  v.  Newbould,  (16  N.  J.  Bep.  392,)  and  Atlantic 
Fire  Ins.  Go,  v.  BoieSy  (6  Duery  683,)  to  sales  of  them.  But 
in  both  these  cases  it  was  recognized  that  the  pledgee  had  a 
special  property  m^mh  choses  in  action,  an  interest  in  the 
moneys  to  be  collected  coupled  vdth  the  power  of  collecting, 
and  ihe  rule  was  established  as  being  for  the  benefit  of  the 
pledgor  alone,  and  not  of  other  parties  liable  on  the  choses  in 
action.  The  right  of  the  pledgee  was  even  so  far  recognized, 
and  protected,  that  it  was  held  that  upon  a  collection  of  the 
moneys  due  on  a  chose  in  action  by  a  pledgor,  to  whom  the 
same  had  been  redelivered  for  the  purpose,  he  collected  them 
in  2k  fiduciary  capacity  for  the  pledgee,  (White  v.  Flatty  5 
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DeniOy  269;)  and  upon  the  same  principle  it  was  held  that  the 
pledgee  of  a  bond  could  even  recover  its  value  in  an  action  of 
trover  againflt  a  pledgor,  to  whom  he  had  delivered  it  in  order 
to  obtain  and  subfltitate  stock  for  it  as  security,  but  such 
pledgor  applied  it  to  his  own  use.  (Hays  v.  Riddle,  1  Sand/. 
248.)  All  these  cases  concede  that  the  pledgee  acquires  an 
interest  in  or  lien  on  the  moneys  agreed  to  be  paid  by  the 
instrument  pledged,  to  the  extent  of  his  loan.  His  special 
property  is  therefore  a  species  of  ownership  of  the  choses  in 
action  however  limited  or  qualified,  and  he  is  only  prevented 
from  being  considered  as  entire  owner  in  order  to  protect  any 
rights  of  the  pledgor  from  being  sacrificed  by  a  sale,  compro- 
mise, or  other  disposition  of  the  note  for  less  than  its  face.  He 
does  not  therefore  the  less  continue  to  be  owner  as  to  the 
maker  of  a  note,  to  the  extent  of  whatever  loan  he  has  made 
on  the  faith  of  such  note  being  valid  and  binding. 

In  this  case,  too,  the  defendant,  by  becoming  the  maker  of  a 
promissory  note  payable  to  the  order  of  Kolff  <k  Perwhn, 
and  leaving  it  in  their  hands,  furnished  them  with  the  means 
of  inducing  the  plaintiffs  to  believe  that  it  was  a  business 
note  capable^f  being  pledged  by  them  to  secure  loans  made 
to  them.  Except  in  cases  tainted  with  usury,  or  other  positive 
prohibitions  of  the  contract  made,  they  would  be  estopped  by 
such  signing  fix>m  denying  the  business  character  of  the  note. 

It  will  be  observed  that  any  diversion  of  the  note  from  its 
original  purpose  does  not  affect  the  question  of  ownership  by 
the  plaintiff,  but  only  the  bona  fides  of  this  transfer ;  that 
doctrine  has  been  clearly  settled  not  to  apply  to  advances  of 
money  in  ignorance  of  the  original  purpose.  On  all  other 
points  my  views  coincide  with  those  of  my  associate,  and  I 
eoncur  in  affirming  the  judgment,  (a) 

(a)  The  judgment  in  this  case  has  fdnoe  heen  afiSnned  on  appeal  hy  the  Court 
of  Appeals,    (82  H.  T,  ^ep.  568.) 
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Habvet  M.  and  Geobge  H.  Soule,  plaantilBEs  and  appellants, 
V8.  Thomas  B.  Chase,  defendant  and  respondent. 

1.  In  proceedings  for  the  discharge  of  an  insolyent  from  his  debts,  under 
2d  BeTised  Statutes  85|  the  omission  of  a  petitioning  creditor  to  relinquish  a 
security  held  by  him,  does  not  aflfect  the  jurisdiction  of  the  officer,  nor  avoid 
the  dischfirge,  eyen  though  his  petition  discloses  the  existence  of  snch 
security. 

2.  Nor  is  proof  of  publication  of  notice  of  the  order  to  creditors  to  show  cause, 
essential  to  give  Jurisdiction.  A  discharge  which  recites  due  publication,  and 
that  due  proof  thereof  was  presented,  is  not  invalidated  by  defects  in  the  nottoe, 
its  publication,  or  the  proof  thereof,  on  file. 

8.  The  statute  does  not  require  publication  for  a  certain  length  of  time,  but  a 
certain  number  of  consecutive  publications  (10)  within  a  period  of  a  like 
number  of  successive  weeks,  there  being  one  in  each  week,  the  commence- 
ment of  which  period  is  to  be  determined  by  the  first  publication. 

4.  Proof  that  a  notice  was  "  published  in  the  New  Tork  Day  Book,"  which  was 
an  evening  newspaper,  is  sufficient  to  show  compliance  with  an  order  that  it  be 
published  in  **'  the  newspaper  printed  in  the  city  of  New  York,  entitled  <  the 
Evening  Day  Book,* "  in  the  absence  of  any  evidence  of  the  existence  of  two 
papers  with  the  title  of  Day  Book. 

6.  An  affidavit  in  the  commencement  of  which  the  deponent  is  designated  by 
name,  is  not  void  for  not  bemg  subscribed  by  him. 

6.  The  published  notice  of  an  order  to  creditors  to  show  causi,  stating  that  the 
proceeding  is  for  the  discharge  of  an  insolvent  from  his  debts,  need  not  specify 
the  particular  statute  under  which  it  is  had.  Adding  a  defective  reference  to 
the  statute,  does  not  vitiate  it 

7.  Proof  of  publication  of  such  notice  is  not  limited  by  the  statute  to  an  affidavit 
of  the  printer  or  the  clerk,  or  foreman  of  the  printer.  Such  an  affidavit 
merely  enables  the  insolvent  to  perpetuate  the  evidence  of  notice  hf 
filing  it 

8.  The  petition  and  schedules  of  an  insolvent  debtor  need  not  state  the  grounds 
of  the  demands  of  creditors  with  the  same  particularity  as  is  required  in  a 
statement  for  a  judgment  by  confession.  iH  teemt  that  want  of  sufficient  par- 
ticularity does  not  affect  the  Jurisdiction  of  the  officer. 

0.  Where  a  discharge  recites  all  the  required  jurisdictional  facts  and  proceedings, 
a  county  clerk's  certificate,  that  certain  papers  which  are  technically  insuffident 
to  show  jurisdiction,  are  all  that  have  been  filed  with  him  in  the  proceeding,  is 
not,  by  itself,  sufficient  to  disprove  such  recitals. 

10.  Whether  a  name  in  the  list  of  creditors  variant  from  that  of  the  plahitlff 's  was 
intended  to  designate  them ;  and  whether  their  names  were  omitted,  and  if  so, 
whether  such  omission  was  fraudulent ;  Hdd  in  this  case,  properly  submitted  to 
the  jury. 

11.  An  insolvent's  discharge,  granted  under  the  laws  of  this  state,  is  a  good 
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defense  to  an  action  on  a  Jud|;ment  lecoTered  here,  in  the  absence  of  any 
eTidence  as  to  where  the  contract  was  made  on  which  the  Judgment  was 
recoTered.  Evidence  merely  that  the  creditor  was  a  non-resident^  is  not 
material. 

(Before  Hovcsisri  Bobsstbov  and  Mohbll,  JJ.) 

Heard  October  16, 1868 ;  decided  NoTember  14, 1868. 

This  was  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial,  and  also  from  a  judgment  entered  on  the  verdict. 

The  action  was  brought  on  a  judgment  for  $224.19,  which 
tiie  plaintifEs  had  recovered  against  the  def»dant,  in  May, 
1855,  in  this  8tat«. 

The  defendant  in  his  answer  set  up  an  insolvent's  discharge 
from  his  debts,  granted  to  him  since  ^t  date,  and  alleged 
that  he  was,  at  the  time  of  the  recovery  of  the  judgment,  a 
resident  of  the  state  of  New  York. 

The  cause  was  tried  on  the  4th  day  of  June,  1863,  before 
Mr.  Justice  Monorisf  and  a  jury. 

The  defendant,  in  support  of  his  answer,  gave  in  evidence 
Ub  discharge,  and  the  proceedings  on  which  it  was  granted,  by 
the  county  judge  of  Kings  coun^.  The  discharge  was,  in  the 
usual  form,  qjgned  by  such  judge.  It  contained  the  following 
recitals: 

"  Whereas  Thomas  B.  Chase,  of  the  city  of  Brooklyn,  an 
insolvent  debtor,  residing  within  the  said  city,  did,  in  conjunc- 
tion with  so  many  of  his  creditors,  residing  within  the  United 
States,  as  have  debts  in  good  faith  owing  to  them  by  the  said 
insolvent,  amounting  to  at  least  two--thirds  of  aU  the  debts 
owing  by  hiiyi  to  creditors  residing  within  the  United  States, 
present  a  petition  to  me,  praying  that  the  estate  of  the  said 
insolvent  might  be  assigned  for  the  benefit  of  his  creditors,  and 
he  be  discharged  from  his  debts,  pursuant  to  the  provisions  of  a 
statute  authorizing  an  insolvent  debtor  to  be  discharged  from 
his  debts ;  whereupon  I  ordered  notice  to  be  given  to  all  the 
creditors  of  the  said  insolvent  to  show  cause,  if  any  they  had, 
before  me,  at  a  certain  time  and  place,  why  an  assignment  of 
the  said  insolvent's  estate  should  not  be  made,  and  he  be  dis- 
charged from  his  debts,  proof  of  the  publication  whereof  hath 


224        CASES  IN  THE  SUPEBIOB  COURT. 

Soule  V.  Chase. 

been  duly  made.  And  whereas  it  satiafactorily  appears  to 
me  that  the  doings  on  the  part  of  the  creditors  are  just  and 
fair,  and  that  the  said  insolvent  has  conformed  in  all  things  to 
those  matters  required  of  him  by  the  said  statute/^  &c.  &c. 
followed  by  subsequent  matters  not  necessary  to  be  referred  to. 

The  affidavits  of  several  of  the  petitioning  creditors  upon 
which  the  application  for  the  discharge  was  made,  averred, 
respectively,  that  the  sum  claimed  was  justly  due  to  the 
defendant  ^^from  the  said  insolvent,  for  goods,  wares,  and 
merchandise  sold  and  delivered,  and  secured  by  indorsement  of 
a  promissory  note  of  G.  W.  Smith,  now  due  and  payable ;  and 
that  neither  he,  nor  any  other  person  to  his  use,  hath  received 
from  the  said  insolvent,  or  any  other  person,  payment  of  any 
demand,  or  any  part  thereof,  in  money,  or  in  any  way  what- 
ever, or  any  gift  or  reward*  whatsoever,  upon  any  express  or 
implied  trust  or  confidence,  that  he  shoiild  become  a  petitioner 
for  the  said  insolvent/' 

The  affidavit  of  one  of  the  petitioning  creditors  (J.  Bobin- 
son)  described  his  demand  as  ^^  for  goods,  wares,  and  merchan- 
dise, secured  by  indorsement,'^  &c.  continuing  as  above  ;  but 
without  the  words  "sold  and  delivered." 

There  was  no  evidence  in  any  of  the  papers  produced,  of  any 
relinquishment  by  these  creditors  of  the  security  mentioned 
in  their  affidavits. 

C.  W.  Smith  was  not  mentioned  in  the  schedules  as  a  debtor 
or  creditor  of  the  insolvent 

The  order  of  the  county  judge  requiring  creditors  to  show 
cause  why  an  assignment  of  the  insolvent's  estate  should  not 
be  made,  and  he  be  discharged  from  his  debts,  pursuant  to  the 
statute  directed  notice  of  the  same  to  be  published  for  ten  weeks 
in  the  state  paper,  and  in  the  newspaper  printed  in  the  city  of 
New  York,  entitled  the  Evening  Day  BooTc^  and  the  news- 
paper printed  in  the  city  of  Brooklyn,  entitled  the  Brooklyn 
Daily  Fagle. 

The  notice,  as  published  in  the  state  paper,  was  entitled 
and  commenced  with  a  reference  to  the  statute  under  which 
the  proceedings  were  taken,  as  follows  :  "  Notice  of  application 
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for  the  diachaige  of  an  insolvent  from  his  debts,  pursuant  to 
the  third  article  of  the' first  title  of  the  fifth  chapter  of  the 
seoond  part  of  the  Revised  Statutes/'  In  th6  copy  publish- 
ed in  the  Brooklyn  EagUy  the  words,  ^^of  the  fifth  chapter/' 
were  omitted ;  and  in  that  published  in  the  Day  Booh  the 
words,  "  of  the  second  part,"  were  omitted.  The  publication 
was  made  once  in  each  of  ten  successive  weeks,  commencing  in 
the  state  paper,  on  the  21st  of  May,  1859 — in  the  Eagle  on  the 
20th,  and  in  the  Day  Booh  bn  the  28th  of  May.  The  order 
was  returnable  on  the  first  of  August.  The  a£Qldavit  of  publi- 
cation in  the  Day  Booh  was  in  the  following  terms  : 

"  &.  0.  Stimson  of  the  city  of  New  York,  being  duly  sworn, 
says :  That  he  is  a  clerh  in  the  office  of  the  New  York  Day 
Booh,  a  daily  paper  printed  and  published  in  the  city  of  New 
York,  and  that  the  notice,  of  which  the  annexed  is  a  printed 
copy,  has  been  regularly  published  in  the  New  York  Day 
Booh  J  once  a  week  for  ten  weeks  successively,  commencing  on 
the  28th  day  of  May,  1859." 

Each  of*  the  other  affidavits  alleged  the  deponent  to  be 
^^ foreman  in  the  office  "  of  the  paper  designated,  but  did  not 
state  that  he  was  foreman  of  the  printer.  The  affidavit  of 
publication  in  the  state  paper  contained  the  deponent's  name 
in  the  commencement,  as  is  usual,  but  was  without  signature. 
It  was,  however,  certified  by  a  commissioner  of  deeds,  with  the 
nsual  jurat. 

In  the  debtor's  schedule  or  account  of  his  creditors,  the 
nature  of  the  debts,  and  the  cause  and  consideration  of  them, 
were  indicated  entirely  by  one  of  the  following  different 
.  phrases,  set  opposite  to  each  of  the  creditors's  names  :  ^^  Prom- 
issory notes  for  merchandise  sold  and  delivered,"  or  for  the 
same,  and  "  a  book  account,"  or  "indorsement  on  promissory 
note  for  goods,  wares,  and  merchandise,"  or  "  on  note  for  goods 
and  merchandise,  and  various  stocks"  or  for  the  same  "  on  note 
for  goods,  wares,  and  merchandise,"  or  "goods  sold  and  deliv- 
ered," or  "book  account  for  merchandise  sold  and  delivered." 

The  list  of  creditors  contained  the  name  of  W.  G.  Soule,  of 

Bob.— I.  15 
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New  York,  as  a  creditor  to  the  amount  of  $206.74,.  accrued  at 
Now  York,  on  a  promissory  note  for  merchandise  sold  and 
deKvered.  In  the  affidavit  of  personal  service  of  the  order  to 
show  cause,  this  creditor  was  designated  as  W.  Q.  SaurL 
The  plaintiffs  were  not  named  unless  intended  by  these  names. 

The  papers  produced  in  evidence,  with  the  discharge,  as 
being  a  copy  of  the  proceedings  on  which  it  was  granted,  were 
certified  by  the  county  clerk  as  having  been  compared  by  him 
"  with  the  original  papers"  in  thA  matter  of  Thomas  B.  Chase, 
"an  insolvent  debtor,  on  file  in  my  office,  and  that  they  are  true 
transcripts  thereof,  and  of  the  whole  of  said  original/' 

Various  objections  to  the  validity  of  the  discharge,  which 
were  taken  by  the  plaintiffs,  are  stated  in  the  opinion  of  the 
court.  The  plaintiffe  also  offered  to  prove  by  a  witness,  who 
was  one  of  them,  that  the  plaintiffs  at  the  time  the  debt  to 
them  was  contracted  by  the  defendant,  were  both  not  only  non- 
residents of  the  state  of  New  York,  but  were  also  citizens  of 
another  state.  This  was  excluded  by  the  court,  to  which  ruling 
the  plaintiffs  excepted. 

The  same  witness,  in  answer  to  the  following  question  : 

"  Did  the  plaintiffs  receive  notice  of  the  defendants's  appli- 
cation to  be  discharged  from  his  debts  offered  ia  evidence  ?" 
testified  as  follows  : 

"  They  never  did  ;  I  and  my  partner  have  done  business  in 
the  firm-name  of  H.  &  Gt.  Soule  for  the  past  sixteen  years,  and 
both  of  us  lived  in  New  Jersey  during  that  time." 

The  court  refused  the  plaintiffs'  request,  that  the  jury  be 
instructed  to  find  in  their  favor,  and  charged  the  jury,  that 
they  must  determine  whether  the  names  of  the  plaintiffs  in  this 
suit  were  omitted  from  the  proceedings  for  the  discharge,  and 
if  so,  whether  such  omission  was  with  firaudulent  intent.  To 
this  the  plaintiffs  excepted. 

The  jury  rendered  a  verdict  for  the  defendant ;  and  the  plain- 
tiffB'  motion  for  a  new  trial  having  been  denied,  and  judgment 
having  been  entered  therein,  they  now  appealed  from  such 
judgment  and  order  denying  a  new  trial. 
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D.  M.  Porter,  for  the  plaintiffs,  appellants. 

I.  There  is  a  variance  in  the  title  of  the  newspaper  printed 
in  New  York,  in  which  the  judge  ordered  the  notice  to  be 
published,  and  that  in  which  the  proof  of  publication  says  it 
was  published.  The  order  was  for  the  newspaper  entitled 
"The  Evening  Day  Book"  The  proof  is  of  its  publication 
in  "The  New  York  Day  Book"  was  not  a  compliance  with 
the  order.  (Brisbane  v.  Peabody,  3  How.  Pr.  109.  HaUett 
V.  BighterSy  13  id.  43.) 

II.  By  the  affidavit  of  G.  0.  Stimson,  of  publication  in 
the  New  York  Day  Book,  the  first  publication  was  May  28, 
1859.  The  affidavit  was  made  July  30, 1859,  within  the  ninth 
week  after  the  first  publication,  and  by  no  reasoning  could  it 
be  held  to  be  a  publication  for  ten  weeks  where  the  affidavit 
was  made  within  the  ninth  week,  it  being  made  on  the  sixty- 
third  day  of  the  publication.  Such  a  publication  gave  the 
officer  no  jurisdiction  to  grant  the  discharge.  It  presents  an 
entirely  different  case  from  what  it  would  be  if  the  affidavit 
had  been  made  after  the  expiration  of  the  ninth  week,  but 
before  the  tenth  wtek  had  expired ;  but  even  in  that  case,  the 
discharge  would  be  void.  {People  v.  Oray,  10  Abb.  Pr.  468. 
Bmall  V.  Wheaton,  2  id.  175,  179.  In  the  matter  of  Under- 
mod,  3  Cowen,  59.  Anon.  1  Wend.  90.  Stanton  v.  Ellis,  16 
Barb.  319.)  Chase's  creditors  were  in  fact  required  to  ap- 
pear before  ten  weeks  could  elapse  after  the  first  publication. 

III.  By  the  omission  in  describing  the  part  of  the  Revised 
Statutes,  the  notice  does  not  designate  whether  the  applica- 
tion would  be  made  under  "the  Two- thirds  act,"  "the  Non- 
imprisonment  act,"  "the  Stillwell,act,"  or  "the  Fourteen  day 
act/'  and  is  not  a  notice  of  the  defendant's  application  under 
the  first  mentioned. 

lY.  The  affidavits  do  not  show  that  the  notices  were  pub- 
lished ten  weeks  under  and  in  pursuance  of  the  judge's  order. 
{HaUett  V.  Bighters,  supra.)  Nor  do  they  show  that  the 
persons  making  them  werft  competent,  inasmuch  as  they  do 
not  swear  they  are  either  principal  clerks  or  foremen  of  the 
printers.     They  might  be  clerks   or  foremen  in  the  office, 
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and  still  not  be  clerks  or  foremen  of  the  printers.  The  person 
making  the  affidavit  must  be  the  printer  or  his  derk,  or  fore- 
man.    (3  B.  S.  p.  688,  §  7.) 

y .  What  purports  to  be  the  affidavit  of  publication  in  the 
publication  in  the  state  paper  is  not  an  affidavit,  because  U  is 
not  signed  by  the  deponent.  The  oath  is  not  binding,  as  no 
perjury  could  be  charged  upon  such  a  paper.  Consequently, 
there  is  no  proof  of  publication  to  give  jurisdiction  to  the 
judge  to  entertain  the  proceedings.  By  the  only  definitj^on  of 
an  affidavit,  it  must  be  signed.  "  An  affidavit  is  an  oath  in 
vniting  signed  by  the  party  deposing y  sworn  before  and  attested 
by  him  who  had  authority  to  administer  the  same/'  {Laim- 
beer  v.  Allen j  2  Sandf.  648.  Oraham  v.  McCouny  5  How. 
Ft,  353.  AlsOy  see  cases  in  1st  Code  Reporter ,  63,114; 
Stanton  v.  EUis,  supra;  Barker  v.  Cooky  16  Abb.  83.) 

YI.  There  is  a  want  of  proper  specifications  in  the  affidavits 
of  the  petitioning  creditors,  as  to  the  nature  of  their  debts, 
how  and  for  what  they  arose,  or  when  and  where,  and  who 
were  the  parties  thereto,  and  the  consideration  and  character 
of  the  indebtedness.  All  and  each  of  thdse  should  appear  on 
the  papers,  and  without  a  full  and  proper  statement  thereof^ 
the  intent  to  defraud  must  be  inferred,  and  becomes  a  question 
of  law.  {Slidell  v.  McCrea,  1  Wend.  156.  Small  v.  Whea- 
ton,  2  Abb.  Pr.  175,  179.  McNair  v.  Oilberty  3  Wend.  344. 
Gillies  V.  Crawford,  2  Hilt.  338.) 

1.  Section  7  (4,)  of  3  Revised  Statutes,  p.  92,  (5th  ed.) 
requires  the  petitioning  creditors  to  state  the  nature  of  the 
demand,  with  the  general  ground  and  consideration  of  such 
indebtedness.  Unless  the  specification  stated  those  matters, 
subdivisions  3,  4  and  5,  of  section  7  are  nonsense.  The 
defendant  did  not  comply  with  either  of  these  subdivisions. 
There  was  no  specification  as  required,  nor  is  there  any  state- 
ment whether  there  was  any  security  for  the  indebtedness  or 
not ;  neither  is  Smith  named  as  a  debtor  or  creditor. 

2.  By  the  affidavit  of  Bobinson/  it  does  not  appear  that  the 
property  was  ever  sold  or  delivered,  nor  is  any  specification 
made  of  any  kind.     In  the  statement  of  the  debts  it  should 
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be  made  to  appear  how  and  for  what  they  arose,  when  and' 
where,  who  were  the  parties,  the  consideration  or  character  of 
the  indebtedness,  who  delivered  the  goods  or  merchandise,  and 
to  whom  they  were  delivered. 

3.  Such  a  specification  as  was  made  would  not  support  a 
jnd^Qient  (Dunham  v.  Watermany  6  Abb.  Fr.  357.  Ghappd 
V.  Ghappdy  12  N.  Y.  Sep.  215.  Frdigh  v.  Brink^  16  How. 
Ft.  272.  Moody  v.  Toumsendy  3  Abb.  Fr.  375.  Stebbina  v. 
2%e  Eotgt  Society,  12  How.  Fr.  410.)  No  confession  of  judg- 
ment has  ever  been  upheld  where  no  date  or  place  has  been 
given.    None  are  given  in  the  affidavits. 

4.  In  the  case  of  OandcU  v.  Finn,  (13  How.  Fr.  418,) 
spedfications  were  much  more  particular  and  greater  than  in 
these  affidavits.  How  much  more  full,  precise  and  particular 
should  every  such  statement  be  made,  in  a  case  where  a  party's 
just  claim  is  to  be  swept  away  by  a  judicial  statutory  pro- 
ceeding. 

YII.  The  court  erred  in  refusing  to  allow  the  plaintifb  to 
show  that  at  the  time  the  debt  for  which  the  judgment  was 
rendered  was  contracted,  they  were  neither  residents  nor 
citizens  of  this  state.  The  insolvent  laws  of  one  state  can  not 
impair  debts  contracted  with  those  who  were  citizens  of  another 
state  at  the  time  of  contract.  (Donnelly  v.  Corbetty  7  N.  T. 
Sep.  500.    Ogden  v.  SaunderSy  12  Wheat.  213.) 

YIII.  The  discharge  was  void,  inasmuch  as  the  plaintiff's 
names  were  left  out  of  the  proceedings.  They  were  residents 
of  New  Jersey,  and  no  persons  are  put  in  as  residing  there, 
nor  do  their  names  appear  ;  this  claim  was  in  judgment,  and  is 
for  a  different  amount  than  any  claim  named — ^no  mention  of 
any  judgment  is  made  in  the  schedule,  and  the  discharge  was 
void.  (3  B.  S.  p.  93,  §  8,  avbd.  5.  Stanton  v.  ElliSy  2  Kern. 
575.) 

IX.  The  plaintiffs  had  no  notice  of  the  application  which 
was  required  by  law,  which  rendered  the  discharge  fraudulent, 
not  as  a  question  of  fact,  but  of  law.  (See  caees  before 
cited.) 

X.  Trere  was  no  schedule  of  the  defendant's  creditors  sworn 
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to,  as  required  by  section  8  of  the  Revised  Statutes.  As  the 
word  ^^ sworn"  is  omitted,  there  is  no  jurat,  and  the  oath 
could  only  be  administered  by  the  Judge  granting  tjie  dis- 
charge. (Small  V.  Wheaton,  supra.)  The  same  objection  is 
taken  to  the  oath  to  the  schedule  of  the  nature  of  the  in- 
debtedness, and  where  the  creditors  resided,  required  by 
section  8. 

XI.  This  application  of  the  defendant  was  a  special  statu- 
tory proceeding,  and  if  any  essential  prerequisite  was  wanting,  ^ 
the  discharge  is  a  nullity.  (Small  v.  JVheaton,  2  Abb.  175, 
178,  and  cases  there  cited,)  And  the  discharge  being  fraudu- 
lent in  law,  the  court  ought  to  have  directed  judgment  for  the 
plaintiflfs  on  their  motion.  (In  the  matter  of  Underwood, 
3  Coweuj  59.  2  Kern,  575.)  This  court  is  now  asked  to  cor- 
rect the  error. 

XII.  If  the  discharge  is  held  invalid  for  any  jurisdictional 
defect  in  the  proceedings,  no  possible  state  of  proof  will  entitle 
the  defendant  to  judgment.  This  case,  therefore,  comes  within 
the  rule  laid  down  in  Edmonston  v.  McLoud  and  another,  (16 
N,  Y.  Bep,  543  ;)  and  final  judgment  should  be  given  for  the 
plaintiffs. 

E.  B.  Bogardus,  for  the  defendant,  respondent. 

By  the  Court,  Robertson,  J.  The  following  objections 
were  made,  on  the  trial,  to  the  validity  of  the  defendant's  in- 
solvent discharge,  founded  solely  upon  what  was  produced  in 
evidence  as  the  proceedings  by  which  it  was  obtained. 

1.  Too  sKort  a  publication  in  the  New  York  Day  Book,  of 
the  notice  to  show  cause  against  such  discharge. 

2.  Non-publication  of  such  notice  in  any  paper  entitled  the 
Evening  Day  Book,  as  required  by  the  order. 

3.  Want  of  proper  specification  in  the  affidavits  of  petition- 
ing creditors  of  "  the  nature  of  their  debts  and  claims,  how 
and  for  what  they  arose,  when  and  where ;  who  were  the 
parties,  the  consideration  and  character  of  the  indebtedness  ; 
who  delivered  the  goods,  wares  and  merchandize,  or  to  whom 
they  were  delivered." 
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4.  The  omission  of  the  names  of  the  plaintiffs  in  the  pro- 
ceedings. 

5.  The  omission,  from  the  defendant's  list  of  creditors,  of  the 
name  of  0.  W.  Smith,  whose  indorsements  are  all^d  in  the 
affidarits  of  petitioning  creditors  as  securing  their  debts. 

6.  Like  want  of  specification  of  the  nature  of  the  creditors' 
demands,  in  the  defendant's  statements  of  them,  as  in  their 
affidavits  of  indebtedness. 

7.  The  absence  of  any  signature  subscribed  to  the  proof  of 
publication  in  the  state  paper. 

To  these  objections,  the  plainti£b'  counsel  now  adds  another, 
of  the  failure  of  the  petitioning  creditors  to  relinquish  to  the 
assignee,  by  a  statement  at  the  foot  of  their  affidavit,  the  se- 
curity, which  by  such  affidavit  they  appear  to  have. 

Such  of  these  objections  as  do  not  relate  to  jurisdictional 
facts,  are  cured  by  the  provisions  of  law,  which  make  the  dis- 
charge conclusive  evidence  of  the  fact  redted  in  it,  (2  B.  S. 
38,  §.  19,)  and  enumerate  for  what  causes  the  discharge  may 
be  set  aside.  (2  B.  S.  23,  §  34,  5th  ed.  40.)  Formerly,  they 
excluded  all  contest,  or  even  jurisdictional  facts  ;  (Lester  v. 
H^ompsoriy  1  John.  300 ;  Jenks  v.  StebbinSy  Wid,  224t ;  People 
V.  StrykeVy  24  Barb.  649 ;)  but  the  more  recent  case  c^  Stanton 
V.  EUiSy  (12  jy;  Y.  Bep.  Bn5y  8.  C.  16  Bwrb.  319,)  reduces  the 
effect  of  the  recitals  as  to  jurisdictional  facts  to  mere  prima 
&cie  evidence. 

What  are  necessary  jurisdictional  facts  are  clearly  and  suc- 
cinctly enumerated  in  the  case  of  Buaher  v.  Bherman,  (28 
Barb.  416,)  in  which  they  are  stated  by  the  learned  judge  who 
decided  that  case  to  be, 

1.  A  proper  petition  by  proper  parties. 

2.  Proper  affidavits,  by  the  petitioning  creditors,  of  the 
nature,  amount,  and  consideration  of  their  debts,  and  their 
freedom  from  any  bribe. 

3.  A  proper  account  of  creditors,  and  the  amounts  due 
iliem ;  the  consideration  of  their  debts,  and  any  security  held 
by  ttem  therefor. 

4.  A  proper  inventory. 
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6.  The  oath  of  the  insolvent,  be/ore  the  officer,  as  to  the  ac- 
curacy of  his  petition  and  schedule^  and  other  matters  required 
by  the  statute. 

6.  Proof  of  residence. 

I  can  not  regard  the  reh'nquishment  by  the  petitioning  credi- 
tor of  any  security  held  by  him,  before  he  can  become  a  peti- 
tioning creditor,  as  a  jurisdictional  fact.  (2  R.  S.  36,  §  11.) 
The  statute  provides  no  mode  of  informing  the  officer  of  their 
existende,  except  by  the  statement  in  the  petition  or  sdiedule 
annexed.  In  this  case  the  statement  of  it  in  the  creditors' 
affidavit  was  superfluous,  because  not  required  by  the  statute. 
The  statute  did  not  intend  that  the  whole  proceeding  should 
be  held  for  naught,  if  it  should  afterwards  be  accidentally 
discovered  that  a  petitioning  creditor  held  a  security  which 
he  had  omitted  to  relinquish.  It  might  form  a  good  objection 
to  granting  the  discharge,  on  the  hearing,  and  possibly  might 
be  cured  by  relinquishment  even  at  that  time. 

The  provision  in  r^ard  to  such  relinquishment  forms  no 
part  of  the  article  prescribing  the  proceedings  to  be  had  before 
procuring  the  order  for  publication  of  the  notice  to  show  cause, 
and  is  otily  directory  in  form.  Moreover,  in  this  case,  no 
mention  is  made  of  any  securities  held  by  the  petitioning  cred- 
itors in  the  insolvent's  schedule  of  debts,  and  although  proof 
may  be  now  offered  aliunde  of  the  existence  of  such  securities, 
such  omission  will  not  affect  the  validity  of  the  discharge. 
(Stunton  Yw  Mlis,  12  N,  Y.  Rep.  689,  per  Denio.  J.)  The 
accidental  (Statement  in  the  affidavits  of  petitioning  creditors 
in  this  ci^e,  that  their  claim  is  secured  by  some  indorsement, 
did  not  make  it  incumbent  on  the  officer  to  see  that  it  was 
given  up.  The  statute  only  requires  that  the  documents  men- 
tioned vEk  the  case  of  Rusher  v.  Sherman,  {vbi  supra,)  as 
juvkdictional,  shall  be  presented  to  the  officer  to  procure  the 
order  for  publication,  and  upon  such  presentation  and  order  he 
acquires  jurisdiction. 

The  proof  of  publication  required  by  the  statute  is  not  a 
jurisdictional  fact;  the  decision  of  the  Supreme  Court  in 
Stanton  v.  Mlis,  (ubi  supra,)  to  that  effect  is  doubted  by 
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the  judge,  who  gave  the  only  opinion  in  the  same  case  on  ap- 
peal. (12  N,  Y,  JSep.  580,  DeniOy  J.)  He  says  he  "suspects 
it  is  not ;"  thus  giving  as  strong  an  impression  as  possible, 
considering  that  the  point  was  not  necessary  to  the  case.  He 
intimates  very  strongly,  in  that  case,  that  jurisdiction  b^ns 
on  granting  the  order  before  the  publication  is  made.  The 
statute  merely  directs  proof  to  be  made  before  inquiring  into 
the  merits ;  while  the  amendment  in  1847,  as  to  one  mode  of 
Bervioe  which  prescribes  that  the  proof  shall  be  satisfactory 
to  the  officer,  (Sess.  Laws  of  1847,  ch.  366,  §  2,)  neither 
states  whether  it  shall  be  made  by  affidavit  or  orally.  There 
was  no  evidence  in  this  case  that  the  affidavits  offeired  were  the 
only  prooft  of  publication  received  by  the  officer ;  and  the  re- 
citals in  the  discharge  are  at  least  prima  facie  evidence  of  due 
proof,  even  if  it  were  a  jurisdictional  fact ;  and  the  same  prin- 
ciples will  apply  to  all  the  other  objections,  except  the  con- 
tents of  the  papers  presented  to  the  officer.  But  even  if  they 
were  the  only  evidence,  they  are  sufficient. 

The  objection  of  too  short  a  publication  of  the  notice  to 
show  cause,  was  properly  overruled,  because  the  statute  only 
requires  ten  publications,  each  one  of  which  is  to  be  success- 
ively within  one  of  ten  successive  weeks,  (2  B,  S.  18,  §  11, 14^) 
the  commencement  whereof  is  determined  by  the  first  publi- 
cation. {Sheldon  v.  Wright,  5  N.  T.  Sep.  499.  S.  C.  7 
Barb.  39.  1  Mass,  Sep.  252.)  A  contrary  doctrine  upheld 
in  The  People  v.  Tates,  G.  P.  (1  Wend.  90,)  followed  in 
Bwuse  V.  Beed,  at  special  term,  (16  Barh.  347,)  Is  overruled 
by  the  cases  last  cited.  The  difference,  where  a  definite  period 
-of  publication  such  as  ten  weeks,  and  not  the  number  of  pub- 
lications, is  fixed,  was  overlooked  in  those  cases.  In  the  statute 
no  length  of  time  is  prescribed  during  which  the  notice  to 
show  cause  must  be  given,  except  by  suth  order  of  publication. 

The  question  of  the  name  of  the  newspaper.  The  Day  Booh, 
is  entirely  one  of  identity.  The  affidavit  of  publication,  com- 
plained ot^  does  not  aver  the  title  of  the  paper  to  be  the  New 
York  Day  Book,  but  designates  it  by  that  name  as  a  New 
York  newspaper.    In  the  order  of  publication  the  term  "  Even- 
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ing"  may  have  been  used  merely  to  specify  it  as  an  afternoon 
issue.  There  was  no  evidence  of  the  existence  of  two  papers 
published  in  the  city  of  New  York  with  the  title  of  Day 
Book,  to  create  a  patent  ambiguity.  Similar  variances  have 
been  held  immaterial,  even  in  actions  for  torts.  (Souihwick 
V,  Stevens  J  10  John.  443.)  Extrinsic  circumstances  are  ad- 
missible to  show  who  is  intended  by  a  certain  name.  {People 
V.  Ferguson^  8  Cowen,  102.)  Even  the  entire  omission  of  the 
christian  name  of  a  person  has  been  held  to  be  immaterial. 

The  want  of  a  signature  aabscribed  to  another  affidavit  of 
publication  is  also  immaterial.  In  this  case  the  affiant's  name 
was  at  the  .head  of  the  affidavit,  and  that  in  the  ease  of  wills 
and  agreements  under  the  former  statute  of  frauds  was  held 
held  to  be  a  sufficient  signature. 

The  same  view  was  taken  in  Jackson  v.  Yirgily  (3  John, 
539,)  where  a  signature  was  omitted.  The  only  object  of  a 
signature  or  mark  (signim)  is  to  identify  the  deposition  sworn 
to.  Persons  incapable  of  making  either  a  signature  or  mark, 
by  disease  or  natural  infirmities  or  defects,  are  not  debarred 
from  making  an  affidavit,  which  is  but  written  testimony. 
The  description  in  Bacon's  Abridgment  {tit  AffidavitSy)  of  an 
affidavit  will  hardly  stand  any  critical  examination  as  a  defini- 
tion. It  is  there  called  an  oath  in  writing  administered; 
how  that  can  be  when  the  form  is  presented  orally  is  not  very 
clear.  The  case  of  Laimbeer  v.  Allen ^  (2  Sand/.  S.  C.  648,) 
decided  at  special  term,  where  the  question  arose  on  a  plead- 
ing, not  an  affidavit,  and  was  hastily  considered  "without  any 
notice  of  the  case  of  Jackson  v.  Virgil,  {ubi  supra,)  can 
hardly  be  considered  as  overruling  it. 

There  is  no  statutory  provision  requiring  the  particular  act 
of  the  legislature,  under  which  the  applicant  seeks  relief,  to  be 
designated  in  the  published  notice  to  show  cause.  The  Re- 
vised Statutes  require  him  to  state  therein  merely,  whether  he 
seeks  a  discharge  from  his  debts,  or  only  from  imprisonment. 
(2  R.  S.  648,  §  43.)  The  proof  of  publication  is  not  limited  by 
statute  to  any  particular  person ;  although  it  enables  an  in- 
solvent to  perpetuate  such  evidence  when  made  by  specified 
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persons.  The  objections  made  on  the  score  of  an  omission  in 
the  notice  of  the  subdivisions  of  the  Revised  Statutes^  in 
which  the  two-third  act  is  to  be  found,  as  well  as  .of  the  per- 
80D  making  the  affidavit,  therefore,  fall  to  the  ground. 

The  statutory  requisites  that  the  nature  of  the  demands  of 
the  petitioning  creditors,  as  well  as  whether  they  arise  on  a 
written  security  or  otherwise,  and  their  general  grounds  and 
consideration,  shall  be  stated  in  their  affidavits,  and  that  their 
true  cause  and  consideration,  shall  be  stated  in  the  debtor's 
flchednle  annexed  to  his  petition,  seem  to  have  been*  sufficiently 
complied  with.  If  enough  is  stated  to  apprise  disputing  or 
opposing  creditors  of  the  general  grounds  of  indebtedness,  such 
as  money  Unty  money  paid  or  services  (U  the  debtor's  requesty 
it  has  been  held  to  be  sufficient  because  it  gives  them  a  clue 
to  inquiry,  {Taylor  v.  WilliamSy  20  John.  21.)  Defects  in 
such  statements,  arising  from  want  of  particularity,  have  been 
held  to  be  cured  by  the  discharge,  and  even  to*  be  curable  at 
the  hearing.  {In  the  matter  of  Bursty  7  Wend^^Q.)  Want  of 
particularity  differs  from  an  entire  omission  of  the  considera- 
tioa  {McNair  v;  GUberty  3  Wend.  344.)  It  was  not  neces- 
sary to  specify  to  whom  the  goods  were  sold  and  delivered,  or 
when,  with  the  particulanty  required  in  a  complaint  or  even 
in  the  specifications  required  by  the  Code  of  Procedure  to  be 
annexed  to  a  confession  of  judgment.  (§  383.)  That  exacts 
a  concise  statement  of  ^^the  facts  out  of  which  the  liability'' 
arises,  which  is  far  more  extensive  than  ^Hhe  nature  of  the 
demand  and  ground  and  consideration  of  the  indebtedness," 
None  of  the  conflicting  decisions  in  regard  to  that  section  of 
the  Code  would  therefore  be  applicable.  The  subsequent  pro- 
vision in  the  statute  authorizing  the  officer  to  whom  the  appli- 
cation is  made  to  commence  his  proceedings  for  granting  the 
discharge,  by  directing  an  assignment,  upon  being  satisfied  of 
the  appearance  of  certain  matters,  (2  B.  S.  21,  §  25,)  would 
alone  throw  great  doubt  on  the  question,  whether  the  proper 
description  of  the  indebtedness  of  the  insolvent  to  petitioning 
creditors,  which  is  not  one  of  those  matters,  was  a  jurisdic- 
tional fact.     That  provision  only  requires  the  officer  to  be 
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satisfied  of  the  insolvent's  indebtedness  to  the  creditors  for  the 
amount  claimed,  without  reference  to  its  origin  or  nature.  A 
mistake  in  any  thing  but  the  amount  would  seem  to  be  capable 
of  being  overlooked.  On  the  fact  of  the  indebtedness  and  its 
being  two  thirds,  the  discharge  seems  to  be  conclusive.  (Betts 
V.  Bagley,  12  Pick.  672.)  The  language  of  Judge  Dbnio,  in 
Van  Alstyne  v.  Erwine,  (11  N.  T.  Rep,  341,)  in  reference  to 
another  kind  of  special  proceedings,  quoted  with  approbation 
by  the  learned  judge  who  delivered  the  opinion  in  Busher  v. 
Sherman^  ^ubi  sup.)  is  still  more  apt  in  regard  to  insolvent  dis- 
charges, for  wi&out  "the  liberal  indulgence"  challenged  by 
him  "even  on  questions  of  jurisdiction,"  proceedii^  to  obtain 
them  would  be  "a  snare  instead  of  a  beneficial  remedy," 

But  most  if  not  all  of  these  objections  are  technical,  and 
founded  on  the  supposition  that  the  recitals  in  the  discharge 
are  contradicted  by  the  sole  want,  of  conformity  of  certain 
documents  procured  from  the  county  clerk's  office  to  the  pro- 
visions of  the  fll|atute.  There  was  no  evidence  offered  to  show 
that  the  officer  granting  the  discharge  had  not  other  evidence 
before  him  of  the  facts  recited  in  the  discharge  than  appeared 
in  the  papers  so  produced.  The  county  clerk  certified  that  he 
had  compared  the  latter  with  "^Ae  original  papers  in  the 
matter  of  Thomas  B.  Chase  on  file  in  his  office,  and  that  they 
were  true  transcripts  of  the  whole  of  them. "  He  probably 
kBiCw  nothing  of  such  original  papers  except  that  they  were 
on  ffle  in  his  office,  by  whom  filed  or  when  did  not  appear. 
The  case  states  that  they  were  a  copy  of  the  proceedings  and 
discharge.  They  consisted  of  what  purported  to  be  copies  of 
a  discharge,  assignment ;  some  affidavits  of  publication  and 
personal  service  of  notice  on  creditors  ;  an  order  for  an  assign- 
ment ;  a  certificate  of  its  execution  by  the  assignee,  and  of  its 
record  by  a  county  clerk ;  an  order  of  publication  of  notice ;  a 
petition  by  the  defendant  and  some  creditors,  and  an  affidavit 
of  his  good  faith  ;  some  affidavits  of  such  creditors,  a  list  of 
them  and  their  residences,  a  schedule  of  the  nature  of  their 
debts,  and  an  inventory  of  the  insolvent's  estate.  These  un- 
doubtedly were  a  compliance  with  some  of  the  provisions  of 
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ibe  Btatne,  bat  are  not  proved  to  include  every  thing  that  took 
place  before  the  officer.  He  is  required  to  file  ^^aU  proceed' 
ings "  to  obtain  a  discharge  within  a  certain  time  after  the 
same  shall  have  been  consummated,  with  the  clerk  of  his 
county.  (2  B.  B.  39,  §  27.)  What  is  meant  by  ^^proceedings  " 
does  not  clearly  appear  from  such  provision.  Whether  they 
inclnde  those  required  to  be  reported  by  such  an  officer  to 
another  court,  (2  S.  S.  10,  §  46  ;  Id.  13,  §  68 ;)  those  forob- 
tainiig  a  jury,  (2  B.  S.  26,  §  14  ;  Id.  29,  §  6 ;)  or  tihe 
minutes  required  to  be  kept  by  such  officer  of  the  testimony 
of  witnesses  examined  before  him,  {2  B.  S.  37,  §  16,)  which 
might  include  proof  of  due  publication  of  the  notice  to  sho# 
cause,  does  not  appear.  In  some  parts  of  the  title  of  the 
Bevised  Statutes,  containing  the  statute  in  question,  the  term 
'^ proceedings"  is  evidently  used  to  signify  all  the  steps  taken 
to  procure  a  discharge,  according  to  its  proper  meaning.  Under 
such  circumstances  the  prima  facie  evidence  that  all  the  juris- 
dictional proceedings  and  facts  recited  in  th^  discharge  took 
place  created  by  law  firom  such  recital,  is  h&rdly  repelled  by  a 
county  clerk's  certificate,  that  certain  documents  are  copies  of, 
all  the  original  papers /fee?  in  the  matter  of  such  insolvency 
in  his  office,  without  some  evidence,  however  slight,  to  show 
that  the  proper  proceedings  did  not  take  place  foefoifs<4b^ 
officer,  who  has  certified  in  the  discharge  granted  by  him^iliat 
they  did. 

The  question  of  fraud  growing  out  of  a  sjipposed  :oinis6ioi^  / 
of  the  plaintiffs'  names  from  the  documented:  presented  by  the  ), 
defendant  to  obtain  the  order  to  show  cause t^a^inst^  hSs<  dfo-  ^ 
charge,  was  submitted  to  the  jury.     That  is  entird^  different 
firom  ins^ting  a  creditor's  name  and  omitting  the  am6unt  due 
him,  which  is  held  to  be  essential  in  Stanton  v.  EUiSy  (tAi  sup.) 
because  the  necessary  two  thirds  can  not  be  ascertained.    In 
that  very  case,  however,  it  was  held  that  the  entire  omission 
of  a  creditor's  name,  or  insertion  of  an  incorrect  amount,  would 
not  have  made  the  proceedings  defective,  (jp.579,  per  Denio  J. ; 
2  5./S'.  81,  §3,  ««6d.4.) 

There  was  no  evidence  in  the  case  where  the  contract,  on 
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which  the  judgment  of  the  plaintiffs  sued  on  was  obtained, 
was  made.  Prima  facie  therefore  the  discharge  was  good 
against  it.  Proof  of  a  party's  mere  residence  in  another 
state,  without  proof  of  where  the  contract  were  made,  was  im- 
material and  properly  excluded. 

There  being  no  error  in  the  rulings  of  the  court  on  the  trial, 
the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Maria  Anderson,  plaintiff  and  respondent,  vs,  Patrick 
Dickie,  defendant  and  appellant. 

1.  The  owner  of  premises  having  an  area  or  vault  under  the  highway  in  front 
thereof,  and  communicating  therewith  by  an  underground  passage,  is  bound, 
at  his  peril,  to  provide  such  a  covering  for  an  opening  into  such  vault  fh>m  the 
highway,  that  the  latter  will  be  as  safe  to  pass  over  as  it  would  have  been  if  no 
such  area  or  vault  and  opening  had  existed.   . 

2.  If  he  leases  the  premises  to  which  such  vault  is  an  appurtenance,  without 
providing  a  covering  with  secure  fastenings  for  such  opening  therein,  he  is 
liable  for  injuries  sustained  by  a  passer  by,  who  falls  into  such  opening, 
although  such  covering  may  have  been  removed  or  deranged  by  the  tenant,  or  a 
third  person. 

(Before  Mokcbiep,  Robertson  and  Monbll,  JJ.) 

Heard  October  7, 1863 ;  decided  November  14, 1863. 

This  was  an  appeal  by  the  defendant,  from  a  judgment 
entered  upon  a  verdict  in  favor  of  the  plaintiff. 

The  action  was  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  in  falling  into  the  opening  in  the  street 
of  a  coal  vault  which  the  defendant  had  constructed  under 
the  sidewalk  in  front  of  his  premises,  in  the  city  of  New  York. 
This  opening  he  had  provided  with  a  grating,  which  was  with- 
out fastenings.  In  this  condition  he  had  demised  the  premises, 
or  the  part  including  the  vault,  with  the  appurtenances,  to  one 
James  Walnut,  in  whose  occupation  the  same  were  at  the  time 
of  the  accident.     The  defendant  relied  on  evidence  going  to 
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show  that  the  tenant  used  the  vault  hole  in  taking  coal  in. 
.That  he  uncovered  the  hole  ahout  once,  twice,  or  three  times  a 
week  to  take  in  coal.  That  ther^  was  no  difficulty  about  the 
vault  or  grating  up  to  the  occurrence  of  this  accident.  That 
when  the  grating  was  in  its  bed  it  could  be  walked  over  or 
pressed  upon  in  any  way  from  the  outside  without  disturbing 
it,  and  that  it  could  not  be  moved  by  stepping,  on  it.  That  on 
the  day  the  accident  occurred  the  grating  had  been  removed, 
coal  put  through  the  hole  into  the  vault,  and  the  coal  cartman 
did  not  put  back  the  grating.  There  was  no  evidence  that  the 
tenant  had  replaced  the  grating  after  having  lifted  it  in  order 
to  put  in  coal,  but  evidence  to  the  contrary,  and  also  that  at 
the  time  of  the  accident  the  grating  was  not  in  its  bed,  and 
the  tenant  was  in  the  habit  of  leaving  the  grating  off,  after 
patting  in  coal. 

The  cause  was  tried  on  the  24th  and  25th  of  February,  1863, 
before  Mr.  Justice  Monell,  and  a  jury.  Under  the  charge  of 
the  court,  which  is  sufficiently  stated  in  the  opinion,  the  jury 
rendered  a  ver^ct  for  the  plaintiff,  for  $750.  Judgment  hav- 
ing been  entered  thereon,. the  defendant  appealed. 

A,  Boardman,  for  the  defendant,  appellant. 
I.  The  motion  to  dismiss  the  complaint  should,  have  been 
granted. 

1.  The  premises  were,  at  the  time  of  the  accident,  in  the 
possession  of  the  tenant,  and  he  was  prima  facie  liable. 
(Eakin  v.  Brown,  1  E,  D,  Smithy  36.  Mayor  v.  Corlies, 
2  Sand/.  301.) 

2.  The  evidence  showed  that  the  tenant  had  used  the  open- 
ing for  the  purpose  of  putting  in  coal,  and  there  is  no  evidence 
to  show  that  he  had  replaced  the  grating  in  its  bed. 

3.  The  burthen  of  proof  was  on  the  plaintiff,  and  she  was 
bound  to  give  some  evidence  that  the  accident  was,  not  merely 
that  it  might  have  been,  occasioned  by  defects  of  structure. 
{Butler  V,  Kent,  19  John.  223.) 

4.  No  defect  or  perfectness  of  structure  could  have  had  any 
effect  in  producing  or  preventing  an  accident  if  the  grating 
was  not  properly  restored  to  its  bed  after  being  taken  off. 
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5.  There  was  no  proof  of  any  relation  between  the  defects 
of  structure  and  the  accident,  and  consequently  nothing  to  go. 
to  the  jury.  Any  verdict  rendered  on  the  plaintiff's  testimony 
alone,  would  be  set  aside  as  against  the  weight  of  evidence^  and 
it  is  the  judge's  duty  to  nonsuit  where  a  verdict  for  the  plain- 
tiff would  be  against  the  weight  of  evidence,  (Wilds  v. 
Hudson  River  B.  B.  24  N.  Y.  Bep.  430.)  The  judge  is  not 
justified  in  leaving  the  case  to  the  jury  where  the  plaintiff's 
evidence  is  equally  consistent  with  the  absence  as  with  the 
existence  of  negligence  in  the  defendant.  (Golton  v.  Woody 
98  Ihig.  Com.  LaWy  566  ;  cited  tvith  approbation  in  the  above 
cases.) 

II.  The  carelessness  of  the  plaintiff  contributed  to  the  injury, 
and  therefore  the  defendant  is  not  liable.     (  Wilds  v.  Hudson  / 
Biver  B.  B.y  24  N.  Y.  Bep.  430.)  . 

III.  The  judge  erred  in  refusing  to  charge  as  requested, 
'Hhat  a  landlord,  during  the  tenancy,  gives  up  ^tirely  to  the 
tenant  the  premises  demised,  and  has  no  right  to  enter  them 
for  any  purpose.  His  entering  is  permissive  only,  like  that  of 
any  other  person.  If  he  enters  without  leave,  he  is  a  tres- 
passer. That  the  defendant  can  not  be  held  liable  except  for 
negligence  of  his  own.  He  is  not  in  any  respect  responsible 
for  the  negligence  of  his  tenants.  That  if  the  accident  could 
not  have  happened,  provided  the  grating  had  been  properly 
placed  in  its  bed,  the  landlord  is  not  liable,  in  the  absence  of 
proof,  that  he  had  any  thing  to  do  with  its  displacement." 

IV.  The  judge  also  erred  in  refusing  to  charge  as  requested, 
"  That  it  is  the  business  of  the  tenant,  and  not  of  the  land- 
land,  to  fix  the  grating  into  its  bed  after  using  it ;"  also,  "  That 
if  the  accident  happened  by  reason  of  the  tenant  not  replacing 
the  grating  in  its  bed  after  taking  the  same  away,  the  landlord 
is  not  liable  for  the  injury." 


/.  D.  Warren,  for  the  plaintiff,  respondent. 
I.  The  pourt  properly  denied  the  motion  to  dismiss  the  com- 
plaint. 
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1.  The  defendant,  for  his  own  benefit,  had  constructed  and 
continued  vaults  under  the  public  street  without  any  special 
authority,  and  had  continued  the  same  for  thirty-nine  years  ; 
and  the  injury  occurred  by  reason  of  the  imperfect  manner  in 
which  such  vault  was  coveredi^nd  protected.  The  fact  that 
it  was  rendered  unsafe  by  the  act  of  a  stranger  will  not  relieve 
him  from  liability  where  the  party  injured  was  free  from  negli- 
gence. (Congreve  v.  Smithy  18  N.  T.  Bep.  79.  Congrevt  v. 
Morgan^  Id,  84.  Dygert  v.  Schenck,  23  Wend.  446.  Jffiar- 
loio  V.  numiston,  6  Cowen,  191.  Angdl  on  HighwaySy 
§  223.    Sac.  Abr,  Highways,  D.) 

2.  The  evidence  shows  that  the  defendant  was  guilty  of 
negligence  in  not  having  this  defective  grate  properly  secured. 
(CurHs  V.  Boch.  and  S.  5.  B,  Co.,  18  K  T.  Bep.  534.) 

3.  There  was  an  entire  absence  of  any  evidence  of  negligence 
on  the  part  of  thd"  plaintiff,  and  the  judge  would  not  have  been 
warranted  in  taking  the  case  from  the  jury.  (Johnson  v. 
Hudson  B.  B.  Co.,  5  Duer,  21.  Oldfield  v.  N.  Y.  and  Har- 
lem  B.  B.  Go.,  14  N.  7.  Bep.  314.  Williams  v.  O'Kee/e, 
24  How.  Pr.  19.)  She  was  walking  in  the  highway  of  the 
city,  upon  the  belief  and  assurance  that  it  was  in  a  safe  and 
proper  condition  to  be  traversed,  and  as  a  matter  of  law,  was 
justified  in  relying  upon  that  belief.  (Dargie  v.  Magistrates, 
dc.  27  ScoUish  Jurist,  311.  Hay  on  Liability,  208,  215. 
Davenport  v.  Buchman,  10  Bosw.  20.  Ang.  on  Highways ^ 
§226.)  The  court  will  not  presume  negligence,  in  the  absence 
of  evidence.  {Johnson  v.  Hudson  Biver  B.  B.  Go.,  5  DtteVj  25. 
Button  V.  The  Same,  18  N.  Y.  Bep.  252.  Johnson  v.  Hudson 
Biver  B.  B.  Co.,  20  id.  65.  First  Bap.  Church  v.  U.  and  8. 
B.  B.  Co.,  6  Barb.  318.  24  Hota.  opinion  of  Monbll  J.  Bur- 
riirs  Law  Diet.  vol.  2,  p.  586.  Broom's  Legal  Maxims,  122. 
SBlCom.215.    4  id.  27.) 

4.  The  defendant  let  the  premises  to  Walnut,  with  this  grate 
in  a  defective  and  dangerous  condition,  and  on  that  ground 
alone  is  liable  for  any  injury  resulting  to  third  persons  by 
reason  thereof.      (Taylor's  Landlord  and  Tenant,  p.  109, 

EoB.— I.  16 
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§  175.     Brown  v.  C.  and  8.  B.  B,  Go,,  2  Kern;  487.     Corpo- 
ration Bevised  Ordinance,  1857,  p.  259,  §  16.) 

II.  The  first  proposition  or  request  to  charge  was  properly 
refused,  except  as  the  judge  had  already  charged.  (Taylor's 
Landlord  and  Tenant,  §  174,  p.  108.) 

The  judge  could  not  charge  in  the  terms  of  the  request 
without  qualification,  and  his  refusal  to  charge  as  requested 
was  no  error.  {Bagley  v.  Smith,  6  Seld,  489,  499.  Carpen- 
ter V.  Stihoell,  1  Kern,  61.  Kiernan  v.  Bocheleau,  6  Bosw. 
148.  Magee  v.  Badger,  30  Barb,  246.  Gardner  v.  Clark, 
17  id,  538.) 

"  It  was  the  defendant's  duty  to  know  that  the  side- walk 
over  his  vault  was  safe,"  The  plaintiflF  had  a  right  to  presume 
it  was.  (Gases  under  Point  I.  Byan  v.  Fowler,  24  N.  Y. 
Bep,  414) 

III.  The  second  request  to  charge  was  properly  refused, 
except  as  it  was  charged  ;  as  there  is  no  evidence  to  support  it. 
There  was  no  lease  in  evidence,  nor  any  ajgreement  proved  con- 
taining any  such  provisions,  and  such  a  charge  would  have 
been  improper.  (Mayor  of  N.  T.  v.  Price,  5  Sand/,  542. 
Kiernan  v.  Bocheleau,  6  Bosw,  148.  Bushmore  v.  Hall,  12 
Abb,  420.     Eakim  v.  Brown,  1  E,  D.  Smith,  36.) 

IV.  The  sixth,  seventh  and  eighth  requests  were  charged  in 
stronger  terms  than  the  defendant's  request, 

V.  No  exception  was  taken  to  the  charge,  and  every  request 
to  charge,  in  any  way  warranted  by  the  evidence,  or  correct  as 
a  proposition  of  law,  was  fully  and  distinctly  charged. 

VI.  Most  of  the  evidence  as  to  the  improper  construction  of 
the  grate  is  ag^nst  the  defendant. 

By  TBJ5  Court,  Robertson,  J.  The  plaintiff  was  injured 
by  falling  through  a  circular  aperture  in  the  pavement  of  the 
street  in  front  of  Nos.  68  and  70  Lispenard  street,  in  the  city 
of  New  York,  from  which  a  passage  descended  into  a  vault 
adjoining  such  premises  and  used  therewith.  This  opening, 
passage  and  vault  were  there  when  the  premises  were  let  by 
the  defendant  to  a  tenant.    Such  aperture  was  covered,  usually, 
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by  a  loose,  moveable,  circular  grating,  sunk  into  a  circular 
flange  or  socket  cut  into  the  flagging  of  the  side-walk,  on 
which  it  rested.  It  appeared  in  evidence,  that  a  chain  fastened 
to  such  grating  and  to  a  bar  on  the  inside  of  the  vault,  would 
have  greatly  increased  the  probability  that  such  grating  would 
not  be  moved.  It  also  appeared  that  a  grating  with  prongs 
and  two  chains,  with  one  of  them  fastened  to  each  side  of  the* 
opening,  and  a  flange  projecting  beyond  the  edge  of  the  open- 
ing and  resting  on  the  pavement,  would  have  been  the  most 
secure.  The  evidence  as  to  the  existence  of  any  fastenings  to 
such  grating  when  the  premises  were  let  by  the  defendant,  the 
possibility  of  tilting  up  the  grating,  if  it  was  in  its  socket,  and 
the  condition  of  the  fastening  and  grating  at  the  time  of  the 
accident,  was  somewhat  conflicting.  There  was  also  some  evi- 
dence to  show  that  the  grating  had  been  displaced  and  left 
tinreplaced  by  the  tenant.  v 

On  the  trial  the  defendant  requested  the  court  to  charge 
the  jury,  among  other  things  :  (1.)  That  a  landlord  had  no 
right  to  enter  premises  let  by  him,  without  the  consent  of  the 
tenant.  (2.)  That  he  is  not  bound  to  make  repairs  when  he 
lets  such  premises  by  a  lease  binding  the  tenant  to  leave  the 
premises  in  as  good  condition  as  when  he  entered..  (3.)  That 
he  is  only  liable  for  his  o\«ti  negligence,  and  not  for  that  of  his 
tenants.  (4.)  That  he  is  not  liable  unless  he  be  proved  to 
have  had  something  to  do  with  the  displacement  of  the  grating, 
if  the  accident  could  not  have  happened,  if  it  had  been  prop- 
erly placed  in  its  bed.  (5.)  That  he  is  not  liable  if  the 
accident  happened  by  reason  of  the  tenant's  not  replacing  the 
grating  in  its  bed,  after  displacing  it.  (6.)  That  it  is  the 
business  of  the  tenant,  and  not  of  the  landlord,  to  replace  this 
grating  after  using  the  opening. 

The  learned  justice  who  presided  at  the  trial  charged  the 
jury,  (1.)  That  the  law  imposed  upon  the  owner  of  property 
in  a  city,  who  used  any  part  of  the  street  for  his  private  pur- 
pose, the  duty  of  employing  all  necessary  and  proper  means 
for  the  prevention  of  damages  and  injury  that  might  arise 
from  the  use  of  such  public  street  by  him,  and  he .  is  responsi- 
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ble  for  all  injary  resulting  from  the  street  being  made  thereby 
less  safe  for  its  proper  uses  when  there  is  no  negligence  on  the 
part  of  the  party  injured.  (2.)  If  the  grating  was  insecure  at 
the  time  of  the  happening  of  the  accident  in  question,  and 
that  was  occasioned  by  the  negligence  of  the  defendant,  be  is 
liable  in  this  action  ;  for,  being  owner  of  the  property,  be  was 
boutid  to  see  that  the  grating  was  kept  securely.  (3.)  If  the 
jury  were  satisfied  that  without  the  chain  and  bar  the  grating 
was  entirely  secure  and  free  from  liability  to  cause  accidents 
to  persons  passing  over  it.  the  defendant  was  not  guilty  of  Di- 
ligence. (4)  If  the  defendant  did  not  resort  to  all  necessary 
and  proper  means  to  render  the  grating  secure,  and  its  insecu- 
rity had  existed  and  continued  for  a  considerable  time  previous 
to  this  action,  he  is  liable.  (5.)  The  law  is  answered  by  a 
landlord's  using  reasonable  diligence  at  the  time  of  letting  tbe 
property  to  see  that  it  is  in  good  condition.  (6.)  The  defen- 
dant would  not  be  liable  if  the  grating  had  been  secured  by 
him  previously  and  the  security  had  been  removed  by  the  ten- 
nant  or  any  one  else.  The  court  refused  to  instruct  the  jury 
upon  the  points  requested  otherwise  than  it  did  in  sucb 
charge,  and  the  defendant's  counsel  excepted  to  such  refusal. 

It  was  not  probably  intended  to  be  maintained  on  behalf  of 
the  defendant,  that  the  mere  liability  of  the  tenant  would  of 
itself  absolve  him  from  all  responsibility  for  the  injury  to  the 
plaintiflF;  the  creator  of  a  nuisance,  or  one  who  more  remotely 
either  by  negligence  or  design  furnishes  the  means  and  facility 
for  the  commission  of  any  injury  to  another,  which  could  not 
have  been  done  without  them,  is  equally  responsible  with  the 
immediate  wrongdoer.  (  Vandenhurgh  v.  Truax,  4  Denio,  464. 
Thomas  v.  Winchester^  6  N.  Y.  Sep,  397.  McCahill  v.  Kipp^ 
2  E,  J9.  Smithy  413.)  So,  too,  if  the  defendant  had  never  let 
the  premises  adjoining  the  vault,  and  the  grating  had  been  left 
.  in  a  condition  to  be  easily  moved  by  a  stranger ;  and  it  had 
been  so  moved  as  to  cause  the  injury  in  question,  it  would 
hardly  be  contended  that  the  defendant  was  not  liable  for  the 
injury  to  which  he  had  contributed.  The  only  question  that 
remains,  therefore,  is  whether  the  defendant  relieved  himself 
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&om  responsibility  in  such  case  by  demising  the  vault  and  its 
appurtenances,  with  the  insecure  grating,  to  a  third  person. 

It  was  held  in  the  cases  of  Congreve  v.  Smithy  (18  N.  T. 
Bep,  79,)  and  The  Same  v.  Morgan^  (Id.  84,)  that  persons 
constructing  an  area  in  the  highway  are  bound,  at  their  peril, 
to  keep  it  so  covered  that  the  way  would  be  as  safe  as  before   . 
the  area  was  built,  wholly  irrespective  of  the  covering  being 
rendered  unsafe  by  the  wrongful  act  of  a  third  party.     These 
decisions  were  followed  by  this  court  in  the  case  of  Daven- 
port  V.  Bttckman,  (10  Bosw.  20.)     It  may  well  be  doubted 
whether,  even  if  the  defendant  in  this  case  had  let  the  prem- 
ises with  the  grating  over  the  vault  hole  secured  only  by  fast- 
enings which  were  moveable,  he  would  not  be  responsible  for 
injury  caused  by  those  fastenings  being  removed  after  he 
parted  with  their  possession  and  use  for  a  consideration.     He 
could  hardly  be  held  to  have  discharged  his  duty  to  the  public 
by  leaving  such  traps  as  vault  holes  guarded  against  doing 
injury  only  by  fastenings  easily  undone  and  intended  to  be 
undone  constantly  by  the  tenant,  for  which  facility  he  may  be 
supposed  to  have  been  receiving  part  of  his  rent.     But  if  there 
were  in  fact  no  fastenings,  but  merely  a  loose  cover  to  the 
opening,  he  would  be  still  more  obnoxious  to  responsibility  for 
its  removal.     The  charge  was  more  favorable  to  the  defendant 
than  he  could  ask,  since  it  exempted  him  from  liability  if  he 
used  reasonable  diligence  to  see  that  the  premises  were  in 
good  condition  when  he  let  them,  and  if  the  grating  had  then 
been  secure,  although  the  security  had  been  removed   by 
another.     It  only  made  him  liable,  in  case  the  grating  was 
insecure  at  the  time  of  the  accident  by  reason  of  the  previous 
negligence  of  the  defendant,  and  his  failure  to  resort  to  all 
proper  and  necessary  means  to  make  it  secure,  and  such  inse- 
curity had  existed  for  a  considerable  time. 

The  request  to  charge  as  to  the  absence  of  any  right  of  a 
landlord  to  enter  premises  let  by  him,  if  relevant,  was  too 
tread ;  he  can  do  so  undoubtedly  to  prevent  waste,  and  cer- 
tainly to  save  himself  from  liability  for  leaving  an  exposed 
opening  in  the  highway.     It  was,  besides,  not  absolutely  neces- 
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sary  that  he  should  go  on  the  main  premises  at  all^  to  add  a 
chain  and  fastening  to  the  grating.  There  was  no  evidence 
of  such  a  case  as  was  supposed  in  the  second  request ;  if  there 
had  been,  the  addition  of  a  chain  and  fastening  never  before 
there,  in  order  to  prevent  accidents,  could  hardly  be  called 
repairs.  He  was  made  liable  only  for  his  own  negligence. 
The  previous  remarks  dispose  of  the  question  of  liability  for 
the  displacement  of  the  grating  by  the  tenant  or  a  stranger, 
when  facilitated  by  the  negligence  of  the  defendant ;  which  is 
embraced  in  the  remaining  three  requests  to  charge,  before 
specified. 

There  being,  therefore,  no  error  in  the  refusal  to  charge,  the 
judgment  should  be  affirmed,  with  costs. 


Joseph  W.  Hartley,  plaintiflF  and  appellant,  vs.  Benjamin 
Tatham  and  Rebecca  C,  his  wife,  (who  were  impleaded 
with  Samuel  W.  Dunscomb  et  al.,)  defendants  and  respond- 
ents. 

1.  The  assignee  of  a  mortage  takes  it  subject  to  any  equities  subsisting  in  favor 
of  the  mortgagor,  and  any  person  who  has  succeeded  to  his  estate,  at  the  time 
of  the  assignment. 

2.  Thus  where  one  holding  an  executory  contract  for  the  conveyance  to  him  of 
certain  premises  subject  to  a  mortgage,  rendered  services  to  the  mortgagee 
upon  an  agreement  that  their  value  was  to  be  received  as  payment  of  so  much 
due  on  the  mortgage,  and  such  agreement  was  afterwards  assigned,  and  the 
premises  subject  to  such  mortgage  also  conveyed  to  a  third  person; 

Held  that  the  latter  was  entitled  to  the  benefit  of  the  application  of  the  value 
of  such  services  in  part  payment  of  such  mortgage,  as  against  an  assignee  of 
the  mortgage  by  an  assignment  subsequently  made. 

8.  One  who  has  succeeded  to  the  estate  of  the  mortgagor  is  not  estopped  fh>m 
asserting  such  right  by  the  fact  that  his  immediate  grantor  had  assumed  the 
payment  of  the  mortgage  for  its  full  amount,  and  agreed,  with  the  mortgagor, 
to  pay  it.  This  is  a  mere  personal  obligation  of  such  grantor,  to  such  mort- 
gagor, and  does  not  so  run  with  the  land  as  to  estop  his  grantee.  The  mort- 
gagee could  not  avail  himself  of  it,  nor  can  his  assignee. 

4.  Where,  upon  defiiult  in  the  payment  of  interest,  Upon  a  mortgage,  which 
provides  that  on  such  default  the  principal  shall,  at  the  mortgagee's  option. 
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become  payable,  tlie  mortgagee  has  made  his  election  by  bringing  an  action 
claiTOing  to  foreclose  for  the  whole  amount,  the  defendant  has  a  right,  although 
after  suit  brought,  to  tender  the  whole  amount,  with  costs,  and  the  tender,  if 
refused,  extinguishes  the  lien  of  the  mortgage. 

(Before  Mohcbibf,  Robbbtbob  and  Movbll,  JJ.) 

Heard  October  16, 1868 ;  decided  November  14, 1868. 


This  was  an  appeal  from  a  judgment  entered  at  special  term, 
in  favor  of  the  defendants,  Tatham  and  wife. 

The  action  was  for  the  foreclosure  of  a  mortgage,  and  was 
tried  the  second  time  before  Justice  Moncbief,  without  a 
jury,  on  the  9th,  18th  and  23d  of  April,  1863.  A  previous 
decision  in  the  cause  is  reported  10  Bosw,  273.  Upon  this 
second  trial  the  following  facts  were  established  :  On  the  30th 
of  May,  1860,  Michael  Cunningham  executed  and  delivered  the 
mortgage  in  question  to  Samuel  W.  Dunscomb,  to  secure  the 
payment  of  the  sum  of  fifteen  hundred  dollars,  part  of  the 
purchase  money  for  the  conveyance  of  the  same  premises  by 
Dunscomb  to  him-  on  the  same  day.  On  the  first  of  June  of 
the  same  year,  Cunningham  conveyed  the  same  premises  to 
James  J.  Smith  subject  to  the  mortgage,  which  Smith  asaumedy 
and  agreed  to  pay.  On  the  26th  of  January,  1862,  Smith 
conveyed  the  premises  to  the  defendant  Tatham,  subject  to  the 
same  mortgage.  The  latter  conveyance  contained  no  assump- 
Hon  of  the  mortgagcy  nor  any  agreement  on  the  part  of  Tatham 
to  pay  the  same.  On  the  23d  of  April,  Dunscomb,  the  mort- 
gagee, agreed  to  sell  eight  lots  of  land,  (including  the  premises 
afterwards  mortgaged  by  Cunningham,)  to  one  Higginson,  he, 
Eigginson,  agreeing  to  erect  thereon  eight  dwelling  houses  ;  the 
conveyance  to  be  delivered  when  the  houses  were  completed,  sub- 
ject to  $5500  of  mortgage.  Subsequently,  in  March,  1861,  Hig- 
gingon  assigned. this  agreement,  with  the  consent  of  Dunscomb, 
1.  qHQ  Arment,  he,  Dunscomb,  agreeing  to  convey  the  eight 
^  and  houses  to  Arment  when  the  plumbing  work  was  fin- 
j^iied-  In  the  fall  of  the  same  year,  Arment  agreed  with 
ponscomb  to  do  certain  plumbing  work  in  the  Beekman  Hill 
chapel,  which  Dunscomb  was  then  building,  Dunscomb  agree- 
ing to  pay  Arment  therefor,  by  deducting  the  amount  from  the 
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^1500  mortgage  from  Cunningham  to  him.  The  plumbing 
work  was  done,  and  the  amount  thereof  ($490.03)  was  certified 
and  agreed  to  by  Dunscomb. 

At  the  time  of  the  conveyance  by  Smith  to  Tatham,  which 
was  done  by  request  of  Arment,  he  agreed  to  assign  to  Tatham, 
and  subsequently,  on  the  3d  of  May,  1862,  did  assign  to 
Tatham  his  interest  in  the  agreement  between  Dunscomb  and 
Higginson,  and  also  his  claim  against  Dunscomb  for  the 
plumbing  work  upon  the  chapel,  and  his  agreement  in  respect 
thereto. 

On  the  13fh  of  May,  1862,  Dunscomb  assigned  the  $1500 
mortgage  (mortgage  in  suit)  to  the  plaintiff. 

On  the  9th  of  July,  1862,  Tatham  tendered  to  the  plaintiff 
the  balance  of  principal  and  interest  due  on  the  mortgage,  with 
the  costs  accrued  in  this  action,  after  deducting  the  $490.03, 
the  amount  of  the  plumbing  bill  on  the  chapel,  which  was 
refused. 

The  conclusions  of  law  from  the  foregoing  facts,  were, 

Ist.  That  the  sum  of  $490.03  for  work,  &c.  done  on  the 
Beekman  Hill  chapel,  under  the  agreement  between  Duns- 
comb and  Arment,  was  a  payment  ^ro  tanto^  on  the  mortgage. 

2d.  That  such  payment  must  be  applied  to  the  interest ;  and 
being  so  applied  there  was  no  interest  due  at  the  commence- 
ment of  the  suit. 

3d.  That  by  force  of  the  several  agreements,  and  the  assign- 
ments and  conveyance  to  Tatham,  he  was  substituted  in  the 
place  of  the  mortgagor  and  of  Arment,  with  all  their  rights. 

4th.  That  the  tender  by  Tatham  to  the  plaintiff  of  the 
balance  of  principal  and  interest  due,  extinguished  the  lien  of 
the  mortgage. 

A  judgment  was  entered  in  conformity  with  these  conclu- 
sions, from  which  the  plaintiff  appealed. 


D,  M.  Porter^  for  the  plaintiff,  appellant.  i 

I.  The  deed  to  the  respondents  recites  the  appellant's  mort- 
gage, and  conveys  the  land  subject  to  it.  They  are  bound, 
therefore,  by  such  recitals.     It  was  not  only  a  contract  that 
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the  land  should  pay  the  mortgage,  but  it  estopped  them  from 
setting  up  any  thing  existing  at  that  time  inconsistent  with  the 
recital  (Chatdauqiia  Co.  Bank  v.  Risleyy  4  Den.  480.  Jack- 
son  Y.  Parkkursty  9  Wend.  209.  Penron  v.  Oriffithj  4  Binn. 
231.  Stowe  V.  Wyse^  7  Conn.  R.  214.  Gram  x.  Morris^  6 
Pet.  598.  Jackson  v.  Harrington,  9  Gowen,  86.  Parker  v. 
iS'mftA,  17  if  aw.  Rep.  413.  Inskeep  v.  Shields^  4  flarr.  J9eZ. 
345,  ctfcrf  t»  2  S(2/«^.  ^v.  j9.  8,  §  52.  1  J.  K.  Marshall,  Ky. 
475.  2  HaZs.  Ev.  p.  Ill,  §  26.  Garver  v.  Jackson,  4  Pe^cr^, 
83,  88.  Sinclair  Y.  Jackson,  8  Gowen,  585,  586.  •  Torrey  v. 
iBa»i  o/  Orleans,  9  Paige,  649.  Demeyer  v.  Xegrgr,  18  jBarft. 
14.  Brinsmade  Y.  Hurst,  3  Duer,  206.  2  Adolph.  dt  HI.  295. 
Addison  on  Gont.  856.  C%i«y  07»  (7on^.  85,  86.  Barfoot  r. 
Freswell,  3  Keble,  465.  Sampson  v.  Easterhy,  9  -Barn,  (fe 
Ci-w.  505.  4  ifa».  (fc  %.  422,  a/.  1  Grompt.  &  Jervis,  105. 
iS.  C  4  ifoore  (fe  Payne,  601.  /S'anrf*  v.  (7AwcA,  6  N.  Y. 
Sep.  2  Seld.  355.  24  N:  Y.  Rep.  173.  McKinstry  v.  (7wr- 
*«,  10  Paige,  503.  Jumel  v.  Jumel,  7  id.  591.  Marsh  v. 
Pile,  10  td.  595.  (?t76er*  v.  Averill,  15  -Barft.  20.  Jfo^Aewfi 
V.  iititn,  1  (7om«^.  604.  IVo^^er  v.  Hughes,  2  Z^erw.  74 
CbfT  V.  Roach,  2  Duer  20.) 

II.  Another  principle  is  also  fatal  to  the  claim  of  the 
respondents. 

Arment  directed  Dunscomb  to  convey  the  house  to  Tatham, 
wbjed  to  the  mortgages.  Being  at  Arment's  request,  he  was 
a  party  to  such  arrangement,  as  well  as  Dunscomb,  Smith  and 
Tatham.  Smith  being  the  principal  debtor,  (Trotter  v.  Hughes, 
9upra,)  also  held  the  title  in  trust  for  Dunscomb  &  Higgin* 
son.  The  covenants  in  the  deed  were  with  the  principal  debtor, 
because  he  could  not  discharge  himself  from  liability  by  show- 
ing the  fact  that  he  was  a  trustee.  (Jackson  v.  Stackhouse, 
1  Gowen,  122.  1  McLean  G.  G.  R.  178.)  And  he  conveyed 
to  Tatham,  reciting  in  the  deed,  that  the  land  was  conveyed 
subject  to  the  mortgage  in  question. 

1.  AU  the  parties,  therefore,  -to  the  Arment,  the  Dunscomb 
and  the  Higginson  contracts  met  and  consummated  them  by  a 
deed.    That  deed  being  not  only  a  conveyance,  but  an  agree- 
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ment,  all  other  contracts,  whether  written  or  parol,  were 
merged  in  it.  Arment's  contract  to  do  work,  &c.,  "  looked  to, 
was  connected  with^  and  affected  the  title  to  the  premises,  and 
was  merged  and  extinguished  by  the  deed."  (Bull  v.  Willard^ 
9  Barh.  641,  645.)  All  prior  or  contemporaneous  contracts 
were  merged  in  it.  {Pattison  v.  Hullj  9  Cowen^  749.  Stevens 
V.  Cooper  J  1  John.  Ch  425.  Howes  v.  Barker ,  3  John,  506. 
Mumford  v.  McPherson,  1  id,  414.  Lamatt  v.  The  Hudson 
River  Fire  Ins,  Co,y  17  N.  T.  Rep.  199,  note.  Spencer  v. 
Tilden,  5  Gowen,  144.  Austin  v.  Sawyer^  9  id.  39.  Ruse  v.  5r%e 
Jfw^imZ  -Bene/^  Life  Ins,  Co.,  23  -N^  7.  Rep.  519,  520.  Waiter 
V.  Higgins,  21  irf.  397.  2  Phillips'  Ev.  Ath  ed.  665,  666,  note 
494,  ateo  j9.  644.  Lafarge  v.  Rickert,  5  FTenrf.  187.  Creary 
V.  -ffo«y,  14  irf.  30.) 

2.  The  recital  of  this  mortgage  in  the  deed  was  a  ratifica- 
tion and  confirmation  of  it,  and  was  an  agreement  that  it  was  a 
valid  and  subaisting  security,  and  amounted  to  a  contract  that 
the  premises  were  held  and  should  pay  it ;  that  the  land  was 
the  primary  fund  therefor ;  and  that  the  mortgage  was  prior  to 
the  respondent's  equity  of  redemption. 

3.  The  respondents  acted  under  the  deed  to  them,  which 
contained  a  covenant  that  the  mortgage  was  a  valid  and  sub- 
sisting mortgage.  And  the  parties  having  by  the  deed  put  an 
end  to  all  the  agreements  in  any  wise  aflfecting  the  mortgage 
or  the  premises,  they  in  law  waived  SjUy  prior  agreements, 
inasmuch  as  they  were  merged  in  and  by  the  deed.  Tatham, 
by  accepting  the  deed  (at  the  request  of  Arment,)  and  putting 
it  upon  record,  containing  a  recital  that  all  the  title  he  had 
was  subject  to  this .  mortgage,  amounting  in  law  to  an  agree- 
ment at  the  date  of  the  deed,  is  very  properly  estopped,  in 
pais  and  also  by  deed,  from  setting  up  any  inconsistent  contract 
or  equities  existing  at  the  time  of  the  deed,  to  defeat  the  deed 
and  the  covenants  in  it,  which  are  binding  upon  both  parties. 

4.  A  recital  in  the  deed  that  the  mortgage  was  reduced  or 
affected  by  the  Arment  contract  for  work  to  be  done  on  the 
church,  would  have  prevented  estoppel,  merger,  public  policy, 
or  the  statute  of  frauds  from  cutting  it  ofi".     If  this  had  been 
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done,  Dunscomb  would  not  have  assigned  the  mortgage  to  the 
appellant,  as  his  good  faith  is  not  impeached.  It  would  be 
unjust,  when  TathaiVy  Smith  Arment,  and  Dunscomb  all 
knaw  the  relation  of  the  church  contract  to  this  mortgage, 
and  made  and  received  the  deed  covenanting  that  the  mort- 
gage was  valid,  that  the  land  should  pay  it,  to  allow  them  to 
set  up  an  oral  agreement,  which  they  knew  of  at  that  time, 
against  an  assignee  without  notice.  To  prevent  such  an  in- 
justice, the  law  of  estoppd  and  merger  has  been  held,  on  the 
grounds  of  justice  and  public  policy,  to  apply  and  preclude 
such  a  result. 

5.  Only  that  part  of  the  church  contract  which  related  to 
this  mortgage  was  affected  by  the  deed.  He  could  collect  the 
account  of  Dunscomb  in  an  action  therefor ;  therefore,  no  harm 
could  result  to  Arment.  He  only  waived  the  right  to  apply  it 
upon  this  mortgage. 

III.  After  the  deed  to  Tatham,  Arment  had  no  equity  in 
the  premises,  ceased  to  have  any  interest  whatever,  and  be- 
came an  utter  stranger  to  all  equity  therein.  The  case  is 
different  from  what  it  would  have  been,  if  Arment  had  not 
become  such  stranger  before  the  right  to  apply  the  claim  in 
payment  had  accrued. 

It  is  dangerous  to  have  a  parol  agreement  floating  about  to 
the  prejudice  of  a  mortgage.  The  law  of  merger,  and  of 
estoppel,  if  obeyed,  is  certain  to  prevent  any  injury  to  innocent 
assignees.  A  parol  agreement  can  not  be  set  up  to  impair  the 
covenant  in  a  deed.  If  parties  have  parol  agreements,  and 
subsequently  put  them  into  a  deed,  they  will  be  prevented  by 
merger  and  estoppel  from  showing  any  agreements  not  em- 
braced in  the  writing.  If  so,  there  was  no  agreement  to  ap- 
ply the  work  in  payment,  as  it  was  done  away  with  by  the 
deed ;  and  Arment,  as  a  stranger,  held  nothing  at  the  time  of 
the  assignment  of  the  account,  which  amounted  to,  or  could 
be  applied  as  payment. 

lY.  Tatham  also  was  an  entire  stranger  to  all  equities 
growing  out  of  the  Higginson  contract,  as  it  continued  to  be 
held  by  the  bank  until  after  this  action  was  commenced  and 
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was  satiflfied,  and  merged  by  his  deed.  Nor  was  he  in  any 
way  liable  to  pay  the  mortgage,  if  the  plaintiffs  had  sued  him 
therefor.  {Belmont  v.  Goman,  22  JV.  T.  Rep,  438.)  Nor  was 
the  mortgagor  a  party  to  these  transactions.  Presumptively 
he  knew  nothing  of  them.  The  appellant  did  not,  when  be 
took  the  assignment.  Being  told  so  a  few  hours  after,  could 
not  affect  him.  Arment  being  an  utter  stranger  to  any  equity, 
after  his  equity  was  terminated  by  the  deed  to  Tatham,  the  law 
of  a  claim  in  a  third  party,  (this  does  not  amount  to  an  equity,) 
laid  down  in  Murray  v.  Lylhurn,  (2  John.  Gh,  441,)  Living- 
ston V.  Dean^  (Id,  479,)  James  v.  Morey,  (2  Gowen,  298,) 
would  prevent  any  such  claim  from  being  set  up  against  the 
appellant's  mortgage.  This  case  can  not  be  decided  in  favor 
of  the  respondents  without  ovenhiling  Ferris  v.  Graw/ord,  (2 
DeniOy  595.)  The  premises  still  remain  chargeable,  in  the 
hands  of  the  purchaser,  with  the  payment  of  this  mortgage. 
It  never  became  an  equity  as  against  the  mortgage,  even  if  it 
was  an  equity  within  the  decisions.  {Murray  v.  Lylbum^ 
and  Livingston  v.  Dean^  supra!)  It  could  not  be  set  up,  be- 
cause we  had  no  one  to  inquire  of  relative  to  it.  Cunningham 
knew  nothing  of  it,  and  Tatham's  recording  his  deed  was  not 
even  notice  to  the  prior  mortgagee,  or  his  assignee,  to  put  him 
on  his  inquiry  of  Tatham.  {Stuyvesant  v.  Holly  2  Barh,  Gh. 
jB.  151.)  It  was,  therefore,  a  latent  claim  within  the  rule  just 
referred  to,  and  no  one  whom  the  law  pointed  out  as  proper  to 
inquire  of  could  have  informed  him  of  Tatham's  claim.  No 
decision  can  be  found  where  a  claim  like  the  present  has  been 
held  even  to  be  an  equity  in  a  third  person.  The  cases  are 
either  where  a  payment  has  actually  been  made,  or  some  inte- 
rest in  the  premises  themselves  acquired  or  held  at  the  time 
of  any  transfer,  by  some  persons  equitably  interested  in  the 
title  to  the  premises,  before  the  mortgage  could  be  affected  in 
the  hands  of  an  assignee. 

V,  Neither  can  the  claim  be  set  up  as  an  offset.  1.  The 
debt  was  the  bond  and  the  promise  in  the  deed  to  Smith,  and 
not  the  mortgage.  {Burr  v.  Beers^  24  N.  T.  Rep,  178.)  If 
the  bond  was  once  paid,  the  mortgage  would  be  discharged. 


NEW  YORK— NOVEMBEB,  1863.  253 

Hartley  v.  Tatliam. 

The  mortgage  might  be  discharged  and  the  debt  remain  ;  it 
was  not  even  due  until  after  the  assigiiment  to  the  plaintifb, 
and  the  election  of  the  appellants. 

The  plaintiflfs  had  a  right  of  action  both  on  thQ  bond  against 
the  mortgagor,  and  on  the  deed  against  Smith,  and  could  have 
made  the  money  out  of  either  An  offset  of  a  claim  in  the 
hands  of  Tatham  could  not  be  successfully  set  up  by  them 
while  they  did  not  own  it,  {Pignolet  v.  C?ccr,  Sup.  Court  Oen. 
Temiy  June  1863,)  there  being  no  mutuality.  If  so  the  plain- 
tiffs could  have  recovered  of  the  mortgagor  and  his  grantea 
Then  they  could  have  enforced  the  lien  as  against  Tatham, 
despite  the  claim  which  could  not  be  set  up  as  an  offset  against 
them,  because  Tatham's  claim  is  against  Dunscomb  only,  and 
their  claim,  although  fL  prior  lien  upon  the  premises  owned  by 
Tatham,  is  not  ugainst  him.  If  so,  it  is  no  offset  to  our  de- 
mand against  the  mortgagor  and  the  land,  which  he  never 
conveyed,  but  expressly  reserved  to  pay  this  bond.  2.  It 
would  be  a  different  case  if  the  mortgc^r,  or  Smith,  his 
grantee,  had  held  an  offset  against  Dunscomb.  A  person  who 
is  not  a  debtor  can  not  set  up  a  claim  due  himself  to  offset  a 
chum,  in  a  suit  to  recover  a  debt  against  a  third  person.  There 
is  no  mutuality.  It  is  not  a  counter-claim.  {Dillaye  v.  NUeSy 
4  Abb.  253.  Davidson  v:  RemingtoUy  12  How.  310.  Spen-- 
cer  V.  Babcocky  22  Barb.  327.  Vaesear  v.  Livingston^  3  Ker^ 
fioA,248.) 

YI.  The  judgment  was  erroneous,  because  although  the 
court  first  found  nothing  due  at  the  commencement  of  this 
action,  yet  it  found  that  a  tender  was  made  which  discharged 
the  lien.  It  denied  the  appellant  a  judgment  because  the 
bond  was  not  due,  and  then  gave  the  respondents  affirmative 
relief  because  it  was  due. 

YII.  !No  tender  was  made,  because  the  respondents  made 
the  tender  all  that  was  due  on  the  mortgage,  principal,  inter- 
est, and  costs.  A  tender  must  be  without  any  restrictions  or 
conditions  whatever.  (4  Oamp.  156.  Wood  v.  Hitchcock^ 
20  Wend.  47.) 

VIII.  There  was  no  proof  of  the  value  of  the  work.    That 
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it  was  done  is  admitted,  but  not  the  value  ;  consequently,  the 
respondents  failed  in  showing  they  tendered  enough.  There 
is  no  proof  of  the  amount  of  the  coffts,  as  they  y^ere  not  taxed, 
nor  were  th§y  fixed  by  the  plain tifi'^s  attorney.  His  counsel 
had  no  authority  to  tax  them.  Therefore,  enough  not  being 
tendered,  there  was  no  tender. 

IX.  Pleading  a  tender,  admits  the  facts  stated  in  the  com- 
plaint. (3  Taunt.  95.  Peake,  15.  2  Term  Rep.  275.  4  id. 
579.  Burha  v.  Trippet,  1  Saund,  33.  Cox  v.  Parry,  1  Dum. 
&  East,  464.  Wood  v.  Perry,  1  Barb.  114,  129.  Slack  v. 
Brown,  1^  Wend.  390.)  Consequently  the  pleadings  admit- 
ted the  sum  of  $1207.54  to  be  due  ;  the  appellant  was  there- 
fore entitled  to  judgment  for  that  amount,  with  costs.  ( Brown 
V.  Ferguson,  2  i)enio,  196.  Sheriden  v.  Smith,  2  Hill,  538. 
Livingston  v.  Harrison,  2  E.  D.  Smith,  197.)  The  tender 
could  only  discharge  the  lien,  {Kortright  v.  Cady,  21  N.  T. 
Bep.  343),  hut  not  the  debt ;  to  save  costs,  the  respondent 
ought  to  have  brought  the  money  into  court.  {Ca^es  supra^ 
An  answer  having  been  put  in,  admitting  the  amount  by 
pleading  the  tender,  the  appellant  was  entitled  to  judgment 
for  the  amount  alleged  to  have  been  tendered,  with  costs,  irre- 
spective of  the  form  of  the  action.  {Barloxo  v.  ScoU,  24  N.  Y. 
Bep.  40.  The  New  York  Ice  Co.  v.  Northwestern  Insurance 
Co.,  23  id.  357.    Emery  v.  Pease,  20  id.  62.) 

X.  If  the  account  could  have  been  applied  to  aflFect  the 
appellant's  rights,  it  would  have  satisfied  the 'first  instalment 
of  interest  on  the  3d  of  May,  1863,  and  its  residue  would  have 
been  applied  upon  the  principal  and  not  to  reduce  the  interest 
not  yet  accrued,  or  upon  the  principal  remaining  unpaid. 
{State  of  Connecticut  v.  Jackson,  1  John.  CIi.  13.)  Another 
installment  of  interest  had  fallen  due,  and  the  thirty  days  had 
elapsed  thereafter,  before  the  commenoement  of  this  action, 
July  8th,  1863 ;  consequently,  the  mortgage  was  due  when 
the  action  was  commenced. 

XI.  Higginson's  contract  was  subject  to  the  equities  between 
himself  and  Dunscomb. 

Higginson's  contract,  and  all  others  relating  to  this  house, 
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were  merged  in  the  deed  to  Tatham  ;  and  the  proof  of  them 
and  abotU  them  was  erroneous.  (Armstrong  v.  Munday^  5 
Denio,  170.)  Nor  can  tfiey  have  any  force  whatever,  because 
they  are  extinguished  thereby. 

XII.  There  was  also  error  in  admitting  proof  of  the  parol 
agreement  between  Dunscomb  and  Arment ;  also,  in  refusing 
to  strike  out  that  proof.     {Armstrong  Y.Mundayy  supra.) 

XIIL  The  court  erred  in  overruling  the  plaintiff 's  objec- 
tions to  evidence. 

AOlarhey  for  the  defendants,  respondents. 

L  The  assignee  of  a  chose  in  action,  or  any  thing  but  commer- 
cial paper,  when  he  takes  it  bona  fide^  is  liable  to  all  the 
equities  which  exist  against  the  demand,  while  in  the  hands 
of  the  assignor.  (Roberts  v.  Garter ^  24  How.  Pr.  44  Mur- 
ray V.  Lylbum^  2  John.  Ch.  441.  The  Niagara  Bank  v. 
Roosevelt^  9  Cowen^  409,  affirming  Hopkins'  Ch.  579.  Man-- 
gles  V.  Dicksouy  3  Ho.  of  L.  Cases,  702.  18  Law  and  JEq. 
82,  Voorhi^  Code,  ed.  6,  p.  82,  note  (c.)  Code  of  Proce- 
dure, §§  111,  112.) 

1.  A  chose  in  action  could  not  be  assigned  by  the  rules  of 
the  common  law.  (3  Black.  Com.  442.)  The  assignment  was 
originally,  and  still  remains,  in  the  form  of  a  declaration  of 
trust,  and  a  permission  by  the  assignor  to  use  his  name,  in 
order  to  recover  the  possession.  Until  the  passage  of  the  Code, 
therefore,  when  a  diebt  or  bond  was  assigned  over,  it  had  to  be 
sued  in  the  name  of  the  original  creditor;  the  person  to 
whom  it  was  transferred  being  rather  an  attorney  than  an 
assignee. 

2.  When  an  action,  under  the  former  statute  of  set  off,  was 
hrought  in  the  name  of  the  party  by  one  to  whom  he  had 
assigned  it,  the  defendant  could  show  a  set-off  against  the 
nominal  plaintiffl  (Beckwith  v.  Union  Batik,  4  Sandf  610, 
off.  5  Seld.  211.)  Section  112  of  the  Code  was  intended  to 
preserve  in  the  same  manner  the -rights  of  defendants,  in  cases 
where  the  suit  was  prosecuted  in  the  name  of  the  assignee,  as 
required  by  section  111. 
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3.  The  rights  of  assignees  will  be  protected  only  against 
such  persons  as  have  either  express  or  implied  notice  of  the 
assignment,  before  any  dealing  by  Ihem  with  the  assignor. 
{Johnson  v.  Bloodgood,  1  John,  Oh,  51.  Wardell  v.  jFcfen, 
2  John,  Ca8, 121.  Van  Vechteny,  Graves,  4  John.  403.  See  12 
John.  343 ;  19  id,  95 ;  4  Barb.  47 ;  Stuyvesant  v.  Hall,  2  Barb, 
Oil.  151 ;  TruscoU  v.  ^twgr,  6  -Bari  346 ;  Schutt  v.  iar^^c, 
Id.  373.) 

II.  The  assignee  of  a  bond  and  mortgags,  takes  it  subject 
to  all  existing  equities  between  his  immediate  assignor,  and  the 
owner  of  the  equity  of  redemption,  whether  such  owner  was  the 
mortgagor  or  one  who  had  succeeded  to  his  rights  by  one  of 
several  conveyances.  (Mickles  v.  Townsend,  18  N.  T.  Bep. 
679, 580.  Davies  v.  Austen,  1  Ves.  247.  Matthews  v.  Wallwyn, 

4  id.  118.     Coles  v.  Jones,  2  Vern.  692.     Murray  v.  Lylburn, 
2  John.  Oh.  441.) 

1.  He  can  not  be  protected,  even  in  equity,  as  a  bona  fide  pur- 
chaser, without  notice,  unless  he  has  acquired  the  legal  as  well  as 
the  equitable  title.     (Peabody  v.  Fenton.  3  Barb.  Oh.  451.) 

2.  The  assignee  of  a  chose  in  action,  not  negotiable,  obtains 
only  an  equitable  interest,  and  is  not  protected  agadnst  a  prior 
equity.     {Gay  v.  Gay,  10  Paige,  369.) 

III.  The  agreement  of  Dunscomb  with  Arment  to  deduct 
from  the  amount  due  on  the  mortgage,  the  value  of  plumbing 
work,  and  the  acceptance  by  Dunscomb  of  such  plumbing 
work,  is  in  equity  payment  pro  tanto. 

1.  Payment  is  the  fulfillment  of  a  promise.  {Bou.  Die.  verb. 
*' payment ")  It  must  be  made  in  the  thing  agreed  upon.    {Id.) 

2.  Payment,  when  properiy  made,  discharges  the  debtor 
from  his  obligation,  to  the  extent  of  the  payment.  {Id.  And 
see  Broxjon  v.  Feeter,  7  Wend.  301 ;  Eaves  v.  Henderson,  17 
id.  190  ;  Toll  v.  HiUer,  11  Paige,  228  ;  Oameron  v.  Fowler, 

5  Hill,  306  ;  5  Oowen,  671 ;  26  Wend.  555 ;  2  Paige,  605; 
24  N.  T.  Bep.  391 ;  1  Hopk.  569  ;  9  Oowen,  409.) 

3.  Payment  may  be  made  by  the  real  or  principal  debtor 
and  any  other  persons  from  whom  the  creditor  had  a  right  to 
demand  it.    An  agent  may  make  payment  for  his  principal. 
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Any  mode  of  payment  by  the  agent,  accepted  and  received  as 
Buch  by  the  creditor,  as  in  absolute  payment,  will  have  the 
effect  to  discharge  the  principal,  whether  known  or  unkiiown, 
and  whether  in  the  usual  course  of  business  or  not.  (3  ChiU. 
Com.  Law,  204.  1  B.  dk  Aid.  14  6  B.  d  G.  160.  7  Bam. 
d  OrcM.  17.    Bou.  Die.  ''payment:') 

lY.  No  interest  was  due  on  the  bond  and  mortgage,  as 
alleged  in  the  complaint,  either  on  the  30th  of  November,  1861, 
or  at  the  time  of  the  assignment  of  the  bond  and  mortgage 
by  Dunscomb  to  the  plaintiff. 

1.  By  the  agreement  between  Dunscomb  and  HigginsoUi 
the  interest  was  to  be  computed  from  the  date  of  the  deed  to 
Tatham,  which  was  on  January  26th,  1862. 

2.  Before  that  time,  Dunscomb  had  made  an  agreement  with 
Arment  to  do  work  on  the  ''  Beekman  Hill  Chapel,"  amount- 
ing to  about  1^500,  which  was  to  be  received  as  a  part  payment 
of  the  said  bond  and  mortgage..  The  work  was  done  by 
Arment,  and  accepted  by  Dunscomb,  under  the  agreement,  be- 
fore the  assignment  of  the  bond  and  mortgage  to  the  plaintiff, 
and  was  a  payment  pro  tanto.  {Bank  of  Niagara  v.  Base- 
veUj  9  Goweny  409.) 

Y.  Where  the  principal  is  not,  but  the  interest  is  due,  a 
payment  must  be  applied  first  to  the  interest,  aild  the  residue 
to  the  principal  first  to  become  due.  {People  v.  Gonnty  of 
New  York,  5  Gowen,  331.  Jencks  v.  Alexander^  11  Paige, 
619.  The  State  of  GonnectictU  v.  Jackson,  1  John.  Gh.  13.- 
AUm  V.  Gulv^,  3  Den.  284.) 

YI.  On  the  9th  of  July,  1862,  the  defendant  Tatham  offered 
to  the  plaintiff,  the  receipted  bill  of  Arment  for  the  plumbing 
work  done  for  Dunscomb  ;  and,  at  the  same  time,  tendered  to 
the  plaintiff  the  principal,  interest,  and  costs,  in  this  action, 
amounting  together  to  the  sum  of  $1207.54,  which  the  said 
plaintiff  wholly  refused  to  accept.  Such  tender  and  refusal  of 
the  whole  amount  due  on  the  mortgage  of  principal,  interest, 
and  costs,  discharges  the  lien  of  the  mortgage.  {Jackson  v. 
Crafts,  18  John.  110.  JEdwardsY.  Farmers'  Fire  Ins.  dk  Loan 
Co.  21  Wend.  467,  af.  26  id.  555.    Amot  v.  Post,  6  Hill, 

Bob.— I.  17 
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C5.  Kartright  v.  Cody,  21  N.  Y.  Eep.  343.  4  Kenfs  Com. 
7tk  td.  165.) 

YIL  A  defendant  may  set  off  any  demand  against  the 
plaintiff  which  arose  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  his  claim,  or  which 
ifl  connected  with  the  subject  of  the  action,  or  any  other  cause 
of  action  arising  on  contract,  and  existing  at  the  commence- 
ment of  the  action.  {Code,  §  150.)  He  may  also  set  off  any 
demand  due  him  in  his  own  right,  or  as  the  assignee  and 
owner  of  the  demand  against  the  plaintiff  or  the  assignee  of 
the  bond  and  mortgage,  which  existed  at  the  time  of  the 
assignment  thereof,  and  which  belonged  to  the  defendant  in 
good  fidth  before  notice  of  the  assignment  (2  JR.  S.  4thed. 
p.  604,§12,  ««J.  8.) 

If  the  demand  be  for  personal  property  sold,  for  money  paid, 
or  for  fiervioes  done,  or  be  capable  of  being  ascertained  by  cal- 
culation, the  amount  need  not  to  be  liquidated.     {Id.  sub,  3.) 

VLLL  Several  of  the  exceptions  taken  to  conclusions  of  fact 
and  law  are  not  available  on  appeal,  because  the  case  does  not 
diadk)se  that  the  judge  who  tried  the  cause  was  requested  to 
find  the  said  facts  and  conclusions  of  law,  and  that  he  refused 
to  to  find.  {Orani  ▼.  MorsCy  22  N.  T.  Sep.  323.)  Others 
are  nntaaaUe.  And  there  is  no  error  in  the  rulings  at  the 
txial,  excepted  ta 


Bt  the  Court,  Monell,  J.  The  assignee  of  a  mortgage 
takes  it  subject  to  all  the  equities  existing  in  favor  of  the 
mortgagee,  or  of  any  person  who  succeeds  to  his  estate,  at  the 
time  of  the  assignment,  (24  How.  Pr.  505,)  and,  hence,  Tat- 
ham's  right  to  require  the  application  of  the  plumber's  bill 
towards  the  payment  of  the  mortgage,  was  as  perfect  as  if 
Dunscomb  had  continued  the  owner  of  the  mortgage.  Tat- 
ham^ by  the  assignment  from  Arment  to  him,  succeeded  to  all 
the  rights  of  Arment,  under  his  agreement  with  Dunscomb, 
and  could  ha\'e  required  Dunscomb,  while  he  held  the  mort- 
gage, or  his  assignee  afterwards,  to  deduct  the  amount  of  the 
plumbing  work  from  the  mortgage.    It  operated  therefore,  as 
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a  payment  pro  tanto,  and  left  only  the  balance  due  on  the 
mortgage. 

The  mortgage,  by  its  terms,  was  not  payable  until  the  30th 
of  May,  1863 ;  but  it  contained  a  provision  that  if  default 
was  made  in  the  payment  of  interest,  the  whole  principal 
should,  at  the  option  of  the  mortgagee^  become  immediately 
due  and  payable. 

The  plaintiff,  in  his  complaint,  elected  to  have  the  principal 
due,  and  the  defendant  had  then  the  right,  although  after  suit 
brought,  to  tender  the  amount  of  principal  and  interest  due, 
and  such  tender  and  a  refusal  to  receive  it  would  extinguish 
the  Ken  of  the  mortgage.  (Eortright  v.  Carfy,  21  N.  T. 
Sep.  368.) 

It  is  objected  that  Tatham  is  estopped  from  asserting  the 
equity  derived  under  the  assignment  from  Arment,  inasmuch 
as  his  immediate  grantor  had  assumed  the  mortgage  for  the 
whole  amount,  and  agreed  to  pay  it. 

The  general  rule  in  respect  to  estoppels  by  deed  is,  that  a 
man  shall  not  be  permitted  to  make  any  averment  which  con- 
tradicts the  record  to  which  he  is  a  party.  In  other  words, 
that  he  shall  be  concluded  by  the  admissinns  in  the  deed  to 
which  he  is  a  party.  Hence,  the  grantee  is  estopped  by  the 
admissions  of  the  grantor  in  the  deed. 

This  rule,  however,  is  not  of  uniform  application  ;  and  it  is 
unavailing  except  as  between  the  immediate  parties  and  privies 
of  blood  or  estate.  To  a  stranger  it  is  wholly  unavailable. 
(Jackson  v.  Bradfordy  4  Wend.  619.  Jewell  y.  Harringtony 
19  id.  471.) 

In  Jewell  v.  Harrington  the  deed  conveyed  the  premises, 
"subject,  nevertheless,  to  the  right  ofdower  of  Cloe  Jewell,  who 
was  the  widow  of  Samuel  Nash,  deceased,  who  was  the  former 
proprietor  of  the  above  described  premises."  And  the  court 
held  the  grantee  was  not  estopped  from  contesting  the  plaintiff's 
claim  for  dower.  They  say  the  plaintiff  is  not  privy  to  the 
deed  in  any  way  ;  but  a  stranger,  who  had  no  interest  or  con- 
cern with  It. 

The  only  effect  of  the  assumption  of  the  mortgage  by  Smith 
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was  to  make  him  snrety  for  Canningham  the  mortgagor^  and 
he  became  personally  liable  for  the  payment  of  the  debt  of  the 
latter  to  the  holder  of  the  mortgage.  {HaUey  v.  5ecd,  9 
Paigcy  446.  RusaeU  v.  Pistor,  7  N.  7.  Rep.  171.)  There 
was  no  covenant  by  the  grantee,  which  would  run  with  the 
land,  and  bind  those  who  succeeded  to  his  estate.  It  was 
a  mere  personal  obligation,  implied  by  the  acceptance  of  the 
deed,  and  upon  which  an  assumpsit  could  be  raised  in  favor  of 
the  holder  of  the  mortgage. 

Even  if  Smith,  who  had  assumed  the  mortgage,  had  been  the 
owner  of  the  premises  at  the  time  of  this  foreclosure,  he  would 
not  be  estopped  by  the  recital  in  his  deed.  As  Dunscomb  the 
mortgagee  was  not  bound  by  them.  Smith  would  not  be,  for 
there  must  be  reciprocity  to  render  an  estoppel  available. 
(Lansing  v.  Montgomery ^  2*  John.  382.)  But  there  is  nothing 
in  the  assumption  by  Smith  which  binds  his  grantee.  The 
defendant,  Tatham,  stands  in  no  relation  of  surety,  in  respect 
to  the  mortgaged  debt,  and  can  not  in  any  way  }3e  affected  by 
the  purely  personal  obligation  of  his  grantor. 

There  is,  however,  another  reason  why  the  doctrine  of  estop- 
pel does  not  apply  to  this  case.  The  deed  from  Cunningham 
to  Smith,  which  recites  the  mortgage,  and  which  it  is  claimed 
should  operate  as  an  estoppel,  was  executed  and  delivered 
hefore  the  agreement  between  Dunscomb  and  Arment,  respect- 
ing the  plumbing  work,  was  n^ade.  At  that  time  the  whoU 
amount  of  the  mortgage  was  secured  and  unpaidy  and  it  was 
proper  for  Cunningham  to  sell  subject  to,  and  for  Smith  to 
assume,  the  whole  mortgage.  The  equity  which  was  transferred 
to  Tatham  arose  afterwards.  The  agreement  with  Arment  for 
t!he  plumbing  work,  and  the  performance  of  it  by  Arment,  was 
the  assumption  by  Smith  of  the  mortgage,  and  whUe  Duns- 
comb was  the  holder  of  it.  It  is  clear,  therefore,  that  in  the 
hands  of  Dunscomb,  the  plumber's  bill  would  have  been  a 
good  set-off  against  the  mortgage,  either  by  Smith,  had  he 
taken  the  bill,  or  by  Tatham,  who  did  take  it. 

The  plaintiff  purchased  the  mortgage  afber  all  this  took 
place,  and  he  took  it  subject  to  those  equities,  which  in  my 
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opinion,  were  not  defeated  nor  extinguiBhed  by  the  subeeqaent 
tiansfer  of  the  mortgage  to  the  plaintiff. 

M7  conclusions  are,  that  Tatham  having  received,  by  trans-* 
fer,  the  bill  for  plumbing  work,  performed  by  Arment,  under 
his  contract  with  Dunscomb,  could  require  its  application,  a*- 
a  payment  pro  tarUOy  on  the  mortgage,  and  that  the  terms  o\ 
the  balance  due  on  the  mortgage,  and  the  refusal  of  the  plain- 
tiff to  receive  it,  extinguished  the  lien  of  the  mortgage. 

The  conclusion  of  the  learned  justice  was  therefore  correct, 
and  the  judgment  should  be  affirmed,  with  costs. 


Alexander  Hardy,  plaintiff  and  respondent,  vs.  Peyton  and 
Frank  Jaudon,  defendants  and  appellants. 

Pledgees  of  8tx>ck,  to  secure  the  payment  of  a  promissory  note  giyen  on  a  loon 
of  money,  are  liable  for  a  wrongftil  conTersion  of  sncli  stock  if  not  redeliyered 
on  demand  and  tender,  althongh  they  are  excnsed  by  a  stipulation  in  snch 
note  from  retaining  the  identical  certificate  of  stock  delirered  on  such  pledge, 
where  they  set  np  as  the  only  gronnd  for  their  r^ftisal  to  deliyer,  a  Uen  for 
mooeyfe  due  by  a  third  person. 

(Before  Mohcbisv,  Robbbtsov  and  Movbll,-  JJ.) 

Heard  October  19, 1868 ;  decided  November  14, 1868. 

Tms  was  an  appeal  from  a  judgment  entered  on  the  yerdict 
cf  a  jury. 

The  complaint  was  for  damages  for  wrongfully  converting 
one  hundred  and  fifty  shares  of  stock  in  the  Erie  Bailroad 
Company,  and  tiie  certificate  representing  the  same,  which 
belonged  to  the  plaintiff,  and  which  he  had,  through  J.  H. 
Draper,  his  agent,  pledged  with  the  defendants  as  collateral 
Becurity  for  a  loan. 

The  cause  was  tried  on  the  2l8t  of  October,  1862,  before 
Justice  Whitb  and  a  jury. 

It  appeared  by  the  evidence  that  on  the  18th  of  April,  1861, 
Mr.  John  H.  Draper,  an  employe  of  Mr.  Simeon  Draper,  but  in 
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this  transaction  acting  in  behalf  of  the  plaintiff,  borrowed 
$2000  of  the  defendants ;  delivered  to  them  one  hundred  and 
fifty  shares  of  Erie  railroad  stock,  and  executed  a  paper  of 
which  the  following  is  a  copy : 
"$2000  New.  York,  April  18th,  1861. 

At  one  day's  notice  I  promise  to  pay  to  Peyton  and  Frank 
Jaudon  or  order  two  thousand  dollars  for  value  received,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  having  deposited 
with  them  as  collateral  security  one  hundred  and  fifty  shares 
Erie  B.  R.  0.  stock  with  authority  to  sell  the  same  at  the  , 
brokers'  board,  or  at  public  or  private  sale,  or  otherwise,  at  their 
option  on  the  non-performance  of  this  promise  and  without 
notice,  P.  dk  F.  Jaudon  not  being  obliged  to  return  the  identi- 
cal certificate.  J.  H.  Draper." 

The  last  clause  of  this  note  was  in  writing,  the  body  of  it 
being  printed. 

J,  H.  Draper  subsequently  tendered  the  amount  due  upon 
the  note,  with  interest,  and  demanded  the  stock,  which  was 
refused,  the  defendants  claiming  a  lien  for  a  balance  of  the 
account  due  by  another  person,  (Simeon  Draper.) 

Upon  the  plaintiff  resting  his  case,  the  defendants  moved 
to  dismiss  the  complaint,  on  the  ground  that  the  evidence  of 
the  plaintiff  had  failed  to  sustain  the  cause  of  action,  which, 
as  set  forth  in  the  complaint,  was  one  of  trover  ;  that  the  con- 
cluding words  of  the  stock  note  being  "P.  &.  F.  Jaudon  not 
being  obliged  to  return  the  identical  certificate ;"  "that  they 
therefore  were  justified  in  using  it  till  a  demand  was  made,and 
if  they  failed  to  deliver  the  stock  on  demand,  were  not  liable 
in  trover,  but  only  in  an  action  on  contract  for  not  delivering." 
This  motion  was  denied,  to  which  denial  the  defendants  ex- 
cepted. No  evidence  was  offered  by  the  defendants.  The 
court  charged  the  jury  that  the  plaintiff  was  entitled  to  a 
verdict.     To  which  charge  the  defendants  excepted. 

Max  Goepp,  for  the  defendants,  appellants. 
I.  The  complaint,  which  alleges  that  the  defendants  have 
"wrongfully  converted  and  disposed  of"  the  stock,  makes  this 
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action  one  of  tliat  class  in  which  the  defendants  are  liahle  to 
execution  against  the  person^  (Oodcy  §§  288,  179,  stib.  1,)  and 
deprives  the  defendants  of  the  right  of  setting  up  an  indepen- 
dent counter  claim.     (Oode,  §  150.) 

II.  A  plaintiff  who  has  set  out  in  his  complaint  a  cause  of 
action  under  which  the  defendant  is  liable  to  arrest,  and  is 
precluded  from  setting  up  an  independent  counter-claim,  such 
as  trover,  can  not  recover  upon  proof  of  a  cause  of  action  on 
contract  merely,  under  which  the  defendant  would  not  be  liable 
to  arrest,  and  could  set  up  an  independent  counter-claim. 

Such  a  variance  is  a  faiture  to  prove  the  alleged  cause  of 
action  in  its  entire  scope  and  meaning.  (  Walter  v.  Bennett, 
16  K  T.  Sep.  250.  Blawson  v.  Conkey,  10  How.  Pr.  57. 
Springhead  v.  LawsoUy  23  id.  302.  Ten  Eych  v.  HoughtaH- 
ing,  12  id.  529.) 

III.  The  agreement  between  the  parties,  or  stock  note,  of 
April  18, 1861,  authorizes  the  defendants  to  use,  convert,  and 
dispose  of  the  stock  as  they  please,  and  binds  them  only  to  de- 
liver a  like  number  of  shares  of  the  same  stock  on  the  repay- 
ment of  the  loan. 

1.  The  last  clause  of  the  contract  modifies  and  controls  the 
previous  part.     (  Ward  v.  Whitney,  4  Seld.  442.) 

(a.)  If  possible,  effect  must  be  given  to  every  expression  in 
the  contract.  (Chitty  o;»  Cont  70.  fFestcott  v.  Thompson, 
18  N.  Y.  Bep.  363.) 

(6.)  In  Decker  v.  Furnisa,  (4  Kern.  611,)  it  was  held  that 
the  word  "  sells/'  though  importing,  of  itself,  an  executed 
sale,  must  be  made  to  yield  to  other  parts  of  the  contract  which 
show  that  the  parties  designed  only  an  executory  agreement  to 
selL 

(c.)  The  written  parts  of  a  contract  control  the  printed  parts. 
{See  Leeds  v.  Mechanics'  Ins.  Go,,  4  Seld.  351 ;  Harper  v. 
Albany  Mutual  Ins.  Co.,  17  N.  Y.  Bep.  194 ;  Weisser  v.  Mait- 
land,  3  Sandf.*Z\&.) 

2.  The  last  clause  is  not  susceptible  of  any  other  construc- 
tion.   To  say  that  it  means  the  pledgees  must  keep  uncon- 
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verted  the  stock  given  to  them,  but  may,  if  they  choose,  return, 
on  demand,  a  different  certificate,  is  to  stultify  these  parties. 

(a.)  Permission  to  sell,  pledge,  or  otherwise  dispose  of  the 
certificate  is  permission  to  pledge,  sell,  or  otherwise  dispose  of 
the  stock  itself.  ^^  Certificates  of  stock  are  the  muniments  and 
evidence  of  the  holders'  title  to  a  given  share  in  the  property 
and  franchises  of  the  corporation  of  which  he  is  a  member/' 
Comstock,  J.  in  the  Mechanics*  Baiik  v.  New  York  and  New 
Haven  B.  B.  Co.,  (3  Kern.  627.) 

"  They  are  transferable  by  indorsement  and  delivery,  and  the 
title  to  the  property  thus  represented  passes  by  such  transfer." 

(Id.) 

(6.)  The  privilege  of  returning  a  different  certificate  is  no 
benefit  unless  it  includes  the  privilege  of  using  and  disposing 
of  the  stock  received.  The  intention  of  the  parties  clearly 
was  that  the  Messrs.  Jaudon  might  do  as  they  pleased  with  the 
stock,  and  should  only  be  bound,  on  payment  of  the  debt  by 
Mr.  Praper,  to  deliver  to  him  one  hundred  and  fifty  shares  of 
Erie. 

IV.  If  they  have  failed  to  do  this,  they  are  liable/or  a  breach 
of  contract,  but  not  for  a  vrrongful  conversion.  (Fuller  v. 
Tabor,  39  Mairie,  4  Heath,  519.)  Conversion  for  which  an 
action  of  trover  may  be  maintained  consists  in  the  exercise  of 
dominioil -^nd  control  over  property  inconsistent  with  and  in 
defiance  of  the  rights  of  the  true  owner. 

V.  The  judgment  should  be  reversed,  and  the  plaintiff  be 
remitted  to  his  action  for  breach  of  contract,  in  which  the 
defendants  will  have  the  opportunity  to  present  their  counter- 
claims against  Mr.  Simeon  Braper,  and  will  not  be  subject  to 
execution  against  the  person,  if  there  should  be  judgment 
against  them. 


Jere.  Larocque,  for  the  plaintiff,  respondent. 

I.  The  clause  "  P.  and  F.  Jaudon  not  bein^  obliged  to  re- 
turn the  identical  certificate,"  is  no  obstacle  in  the  way  of  an 
action  on  the.  case  for  the  conversion  of  the  shares.  That 
clause  did  not  give  the  defendants  a  right  to  use  the  stock  any 
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iurther  than  to  exercise  the  authority  conferred  by  the  power 
of  attorney,  accompanying  the  certificate,  to  have  the  shares 
truDsferred  into  their  own  names  as  security  for  the  loan.  They 
^ere  bound  (even  if  they  had  done  so,)  to  retransfer  the  same 
8lares  on  its  repayment.     The  stock  note  itself  expressly  limits 

^eir   right  to  sell  the  shares  to  the  case  of  non-performance 

^f  the  promise  contained  in  it. 

II.  There  is  no  evidence  that  the  defendants  had  parted 
^^Ix  tlie  stock,  or  even  had  it  transferred  into  their  own  names, 
*^^  tine  company's  books, 

III.  They  took  the  ground  that  redelivery  was  dependent 
^  the  repayment  of  a  balance  of  account  of  Simeon  Draper, 
j^^oh  was  untenable,  and  are,  therefore,  not  now  at  liberty  to 

^Se  any  other. 

JO^  THE  CouBT,  MoNCBiBF,  J.  The  solc  quostiou  argued 
X^-w)!!  this  appeal  and  embraced  by  the  exceptions  taken  at  the 
trial  is,  whether  by  the  terms  of  the  agreement  between  the 
parties,  the  defendants  were  authorized  to  use,  convert  and 
dispose  of  the  stock.  The  agreement,  (or  so  called  stock  note,) 
uses  the  phrase  that  the  shares  are  deposited  '^as  collateral 
secTuity,''  ^^with  authority  to  sell  the  same  at  the  brokers' 
board,  or  at  public  or  private  sale,  or  otherwise  at  their  option, 
on  the  non-performance  of  this  promise  and  without  notice/' 
This  language,  unqualified,  the  appellants  concede  would  give 
the  pledgees  no  authority  to  convert  or  dispose  of  the  shares 
of  stock  until  after,  a  failure  to  perform  on  the  part  of  the 
pledgor.  The  loan  was  payable  at  one  day's  notice.  It  is 
contended  that  the  concluding  words  of  the  agreement,  "P. 
d  F.  Jandon  not  being  obliged  to  return  the  identical  cer^ 
iificate"  change  the  nature  of  the  whole  contract.  The 
transaction  appears  to  have  been  plain  and  by  no  means  un- 
usual. A  loan  was  asked  for  and  made,  and  as  security  for 
its  repayment  one  l^lndred  and  fifty  shares  of  the  stock  of 
the  Erie  BaUroad  Company  is  deposited  with  the  defendants. 
They  may  seU  the  stock  without  notice ;  but  may  not  dispose 
of  it  until  failure  to  repay  the  loan,  and  that  the  defendants 
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can  not  enforce  until  after  giving  to  the  plaintiff  one  day's  no- 
tice. The  fact  that  the  stock  delivered  as  collateral  security 
was  not  to  be  disposed  of  until  after  such  notice  of  recall  of 
the  loan,  makes  clear,  if  it  was  not  otherwise,  the  concluding 
clause  of  the  agreement.  The  defendants  would  probably  not 
be  guilty  of  a  conversion  of  the  stock  by  a  mere  inability  to 
return  the  identical  certificate,  by  reason  of  their  having  exer- 
cised the  privilege  given  to  them,  by  way  of  abundant  caution, 
or  as  a  supposed  greater  security,  if  they  handed  to  the  com- 
pany that  certificate,  and  receiving  another  certificate  for  the 
same  number  of  shares  of  the  stock,  or  in  any  other  way  were 
deprived  of  suck  certificate.  The  agreement  was  not  to  Feturn 
a  particular  paper  called  a  certificate  of  stock,  but  either  the 
paper  evidence  that  the  plaintiff  had  standing  in  his  name 
the  one  hundred  and  fifty  shares  of  stock,  or  some  other  indi- 
cia of  title  to  the  only  thing  pledged,  to  wit :  A  certain  num- 
ber of  shares  of  the  stock  of  the  Erie  Railroad  Company ;  not 
any  particular  shares,  but  such  number  of  shares  of  the  stock 
•of  that  company.  The  error  of  the  learned  counsel  for  the 
appellants,  in  his  argument,  is  that  the  plaintiff  pledged  some 
specific  shares  of  stock  because  of  the  certificate  he  possessed 
and  delivered  to  the  defendants  at  the  time  of  making  the 
loan,  when  in  point  of  fact  the  plaintiff  never  owned  any  par- 
ticular shares  of  the  stock,  whether  he  continued  to  hold  that 
certificate,  or  in  the  course  of  his  business  had  it  exchanged 
and  others  substituted  a  hundred  times.  He  owned  one  hun- 
dred and  fifty  shares  of  the  stock  of  the  Erie  Bailroad  Com- 
pany, being  a  certain  proportion  of  its  capital  stock,  and  this 
irrespective  of  the  possession  of  certificate  or  other  paper  in- 
dicative of  his  title.  This  stock  he  pledged  to  the  defendants, 
and  they  were  bound  to  return  that  quantity  of  stock  upon 
his  repaying  the  loan  and  interest. 

Upon  the  undisputed  evidence  in  the  cause  the  plaintiff 
was  clearly  entitled  to  a  verdict,  and  it  would  have  been  error 
for  the  learned  judge  below  to  have  submitted  the  case  to  the 
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Tb.^  charge  that  the  plaintiff  was  entitled  to  a  verdict  was 
ooireot^^  and  the  exceptions  taken  untenahle. 
Tlx'^  judgment  must  be  affirmed. 

]^o:^3fiBT80N,  J.  concarred  in  the  conclnsion. 

Judgment  affirmed 


\ 


Oaeliljbtt  S.  Mott^  plaintiff  and  appellant,  vs.  Ibbabl  Cod* 
DiNGTON  et  aL  defendants  and  respondents. 

1 A  cai,Tifw  of  action  for  damages  for  injaries  to  real  property  by  the  negligence 
of  tix^  defendant,  is  necessarily  local ;  and  the  courts  of  this  state  have  not 
jnrtsdietion  of  such  an  action  relatmg  to  real  property  without  the  state. 

2.  Bi:l^  sa.  cause  ot  action  for  breach  of  a  covenant  to  convey  real  property  i» 
traxisi^ory;  and  if  the  courts  of  this  state  obtain  jurisdiction  of  the  parties, 
^^y  oan  entertain  Jurisdiction  of  the  action. 

3.  A  8tix>Tilation  either  in  a  deed  of  real  property,  or  in  a  separate  instrument 
•i^o^it;^  by  the  vendor  and  purchaser,  and  not  merged  in  the  deed,  that  the 
^B>&<lop  shall  retain  possession  for  a  time,  and  then  shall  deliver  possession  to 
^^  X>va.TchaBer,  does  not  create  the  relation  of  landlord  and  tenant,  between 
^°^o^  «liiring  such  period.  The  premises  are  meanwhile  at  the  risk  of  the  pur- 
<*h»fc»oir ;  and  the  vendor  is  not  liable  to  him,  upon  such  contract,  for  a  loss  by 
~^  ^^^libre  the  delivery  of  possession. 

V»?*^  ^^"^  ^'  ot*i«""«©>  ***«  puriBhaser*8  acceptance  of  the  deed,  after  the  Are, 
^^   ^:nowledge  of  the  loss,  would  extinguish  any  claim  to  indemnity. 
^  ^Before  Moncbibf;  Hobbbtson  and  Monbll,  JJ.) 

Heard  October  19, 1863;  decided  November  14, 1868. 

1!m6  was  an  appeal  from  an  order,  denying  a  motion  made 
by  the  plaintiff,  upon  the  judge's  minutes,  for  a  new  trial  upon 
the  exceptions  taken  at  the  trial. 

The  action  was  to  recover  damages  fix)m  the  defendants, 
who  were  Israel  Coddingtou'  and  John  Herbert,  for  the  loss  by 
fire  of  a  mill  and  machinery,  located  at  South  Bound  Brook, 
New  Jersey. 

In  Jane,  1861,  the  plaintiff  and  defendants  entered  into  an 
agreement,  whereby  the  defendants  agreed  to  convey  to  the 
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plaintiff  certain  premises  at  South  Bound  Brook,  upon  which 
was  situated  the  mill  in  question.  In  consideration  of  this 
conveyance,  the  plaintiff  agreed  to  convey  to  the  defendants 
certain  premises  in  the  city  of  Brooklyn.  The  deeds  were  to 
be  exchanged  at  the  office  of  Tracy,  Wait  &  Olmstead  in  the 
city  of  New  York,  "on  or  before  the  22d  day  of  July,  1861." 
It  was  further  agreed  that  the  defendants  should  retain  pos- 
session of  the  real  estate  at  Bound  Brook,  to  be  conveyed  by 
them  as  aforesaid,  until  the  19th  day,  of  September^  1861,  when 
they  should  deliver  possession  thereof  to  the  plaintiff.  The 
deed  for  the  Bound  Brook  property  was  executed  on  the  26th 
of  June,  and  for  the  Brooklyn  property  on  the  16th  of  July; 
but  the  deeds  were  not  exchanged  until  some  time  afterwards, 
being  both  left  in  the  hands  of  Tracy,  Wait  &  Olmstead  until 
certain  liens  on  the  Brooklyn  property  could  be  removed. 

While  the  deeds  remained  thus  in  escrow,  and  on  the  13th 
of  August,  1861,  the  defendants  then  being  in  possession, 
under  the  agreement  between  the  parties,  the  mill,  machinery, 
and  out-buildings  were  destroyed  by  fire.'  The  deeds  were 
exchanged  on  the  16th  of  August,  after  the  fire,  at  which  time 
the  plaintiff  gave  the  defendants  notice  in  writing  that  he 
should  hold  them  responsible  in  damages  for  the  loss  of  the 
mill,  and  requiring  them  to  replewe  the  same  prior  to  the  19th 
of  September  ensuing. 

The  deed  from  the  defendants  to  the  plaintiff  of  the  mill 
property  contained  this  clause,  "subject,  nevertheless,  to  the 
possession  of  said  premises  by  said  Coddington  and  Herbert, 
until  the  22d  day  of  September,  1861,  when  they  agree  to 
deliver  possession  of  the  same  to  the  said  party  of  the  second 
part,  or  his  assigns.'' 

The  plaintiff  claimed  in  his  complaint  to  recover,  first, 
damages  for  a  breach  of  the  agreement  between  the  parties,  in 
not  delivering  possession  of  the  mill,  &c.  on  the  19th  of  Sep- 
tember, 1861,  and  second,  damages  for  the  loss  of  the  mill, 
&c.  caused  by  the  negligence  of  the  defendants  while  in  pos- 
session thereof  under  said  agreement. 


NEW  YORK— NOVEMBEB,  1863. 


269 


Mott  V,  Coddiogton. 


The  action  was  tri^d  before  Mr.  Justice  Moncriep  and  a 
JU17,  on  the  11th  of  March,  1863. 

At  the  close  of  the  plaintiff's  evidence  the  counsel  for  the 
defendants  moved  to  dismiss  the  complaint  on  the  following 
grounds: 

1.  That  the  court  has  no  jurisdiction,  this  action  being  for 
iDJmy  to  real  estate  in  the  state  of  Kew  Jersey. 

2.  The  plaintiff  must  show  that  he  was  seized  of  the  prop- 
erty when  the  injury  happened,  and  that  the  defendants  were 
in  possession  as  tenants  at  the  time  of  the  fire. 

3.  When  the  plaintiff  accepted  the  deed,  after  the  afEur 
occnrred,  his  contract  ceased  to  be  the  subject  of  an  action, 
there  being  a  covenant  in  the  contract  to  keep  the  buildings 
there. 

4.  There  was  no  proof  of  n^ligence  being  the  proximate 
canse  of  the  fire. 

Whereupon  the  court  dismissed  the  complaint,  and  the 
plaintiff  excepted.  ' 

A  motion  for  a  new  trial  having  been  denied  at  special  term, 
the  plaintiff  appealed  from  the  order. 


A.  B.  Dyett,  for  the  plaintiff,  appellant. 

I.  As  to  the  first  ground  of  nonsuit,  this  court  has  juris* 
dietion  of  this  action.  It  is  not  an  action  local  to  Kew  Jersey. 
This  action  is  founded  and  based  on  the  contract,  which  was 
made  in  this  city,  and  was  to  be  performed  here.  The  fact  that 
in  one  aspect  of  the  cause  of  action  one  of  its  elements  is  neg- 
ligence, does  none  the  less  make  it  an  action  on  the  contract, 
which  was  necessary  as  the  basis  of  the  action.  (4Moo,  d  8. 249. 
Sfeman,  587.  6  Abb.  165,  and  cases  cited  in  the  opinion, 
Skange,  614.  1  Wallace,  Jr.  275,  and  cases  at  p.  282. 
Story's  Conflict  of  Laws,  §§  35,  555.) 

Besides,  the  cause  of  action  in  the  complaint,  in  one  aspect, 
is  e^irdy  based  on  the  non-performance  of  the  contract. 

IL  As  to  the  second  and  third  grounds  of  nonsuit,  which 
^1  be  considered  together : 

1*  The  action  was  brought  on  the  contract  and  not  on  the 
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deed.  Both  are  under  seal.  The  clause  in  the  contract  upon 
which  the  action  is  brought  is  an  independent  covenant,  and 
by  its  terms  is  to  remain  in  force  after  the  delivery  of  the 
deeds.  The  delivery  and  acceptance  of  the  deeds  on  both 
sides,  did  not,  therefore,  merge  or  affect  the  covenant  referred 
to,  nor  was  it  so  merged  or  affected  by  the  clause  in  the  deed, 
that  the  conveyance  was  made  subject  to  the  defendant's  right 
of  possession. 

2.  The  last  clause  in  that  deed  was  drawn  and  executed 
before  the  fire,  and  was  necessary  to  limit  the  covenants  in  the 
deed,  and  was  rather  a  confirmation  of  the  contract  than  a 
merger  of  it.  When  this  cause  of  action  arose,  the  defendants 
were  in  possession  under  the  contract  alone, 

3.  Upon  the  execution  and  delivery  of  the  agreement,  the 
plaintiff  became  the  equitable  owner  of  the  lands  and  mill, 
machinery,  &c.  and  the  defendants  held  them  merely  as  tms- 
tees,  {Ist  Bugden  on  Vendors^  190.)  When  the  plaintiff 
conveyed  his  lands  to  the  defendants,  this  equitable  title  of  his 
became,  if  possible,  stronger  and  of  greater  force  than  before. 

4  But  whether  the  plaintiff  waived  the  cause  of  action, 
involves  a  question  of  intent,  and  that  intent  was  a  question 
of  fact  for  the  jury.  The  notice  referred  to,  which  was  given 
in  writing  at  the  time,  showed  beyond  aU  question,  there  was 
no  intent  to  waive  the  cause  of  action.  But  the  notice  just 
referred  to,  as  matter  of  law,  saved  the  cause  of  action  from 
being  waived  by  the  plaintiff  or  merged  in  the  deed.  {Moort 
V.  WesUrvelt,  1  Boaw,  366.) 

5.  The  plaintiff  could  not  have  sued  untU  after  the  l^ih  of 
September.  The  defendants  had  a  right  to  retain  possession 
until  that  time,  and  an  action  would  have  been  premature  if 
brought  before.  Non  constat j  but  the  defendants  would  re- 
build, and  on  the  19th  September  deliver  us  possession  of  the 
premises  in  good  order  and  condition.  They  had  a  right  to  do 
so.  The  plaintiff  could  not  refuse  to  accept  the  deed  of  the 
premises.  He  did  not  accept  possession,  because  the  defend- 
ants would  not  then  deliver  possession,  which  they  were  not 
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bound  to  do  until  September  following.  All  the  plaintiff 
could  do  was  to  give  the  notice  he  did. 

The  deed  of  the  Bound  Brook  property  was  acknowledged, 
and  left  to  be  delivered  to  the  plaintiff,  Rome  weeks  prior  to 
the  fire.  If  it  did  not  then  take  effect,  all  the  plaintiff  did 
was  to  complj  with  the  condition  upon  which  it  was  to  be 
delivered  to  him,  in  order  to  render  the  delivery  absolute. 
Such  deed  being  delivered  for  the  purpose  of  vesting  title  in 
the  lands  conveyed  to  the  plaintiff,  and  sustaining  his  rights 
in  and  to  the  same  and  his  present  cause  of  action,  even  if  it 
were  in  escrow,  took  effect  from  the  time  of  such  delivery  to 
Tracy,  Wait  &  Olmsted.  (18  John.  544.  13  id.  285.  4  id. 
230.  Shep.  Touch.  58,  59.  Odell  v.  Wake,  3  Campb.  394. 
1  Join.  Oases,  81.  1  John.  Oh.  288, 296,  304.  2  Mass.  Bep. 
447.  Cruise's  Dig.  tit.  32,  ch.  2,  86  to  93.  9  id.  397.  3 
BeportSy  28,  29,  30.) 

7.  It  clearly  follows,  therefore,  that  the  acceptance  of  the 
deed  by  the  plaintiff,  after  the  fire,  was  no  waiver  of  the  cause 
of  action  upon  which  he  seeks  to  recover,  nor  was  that  cause  of 
action  merged  in  the  deed.  (1  Bosw.  366.  14  Eng.  L.  and 
Eq.  320.) 

III.  As  to  the  third  ground  of  nonsuit,  there  was  abiin- 
dant  evidence  to  go  to  the  jury  on  the  question  of  negligence, 
vide  supra. 

Charles  Tracy,  for  the  defendants,  respondents. 

I.  The  court  has  no  jurisdiction  of  the  action,  if  it  be  for  an 
injury  to  real  estate  in  New  Jersey.  (3  Black.  Com.  294.  1 
BurrilVs  Frac.  123,  notes  a.  and  b.  2  B.  S.  409,  §  2. 
Waits  V.  Kinney,  6  Hill,  82.  Bing  v.  McCoun,  3  Sandf. 
524    Code  of  Pro.  §§  33,  123,  124.) 

II.  If  this  is  an  action  upbn  contract,  the  plaintiff  has 
clearly  no  right  to  recover.  {Masters  v.  Stratton,  7  Hill,  101, 
104     Wilbur  v.  Brown,  3  Denio,  356,  362. 

1.  The  parties  were  mere  vendor  and  vendee,  by  an  execu- 
tory contract.     (Gardiner  v.  Heart,  1  Gomst.  528.) 

2.  Even  a  landlord  has  no  right  of  action  against  his  tenant, 
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for  buildings  burned  by  negligence  of  the  tenant,  unless  there 
is  an  express  contract  of  the  tenant  to  sustain  it.  (3  Black, 
Com.  229,  note  4.  Gountesa  of  Shrewsbury's  casey  5  Coke's 
Hep,  13.  The  Countess  of  Salop  v.  Crompton^  Croke  Eliz, 
.777,  784.   S.  C.  Co,  LiU,  §  71.  Stat  Gloucester,  6  E,  5,  C.  5.) 

3.  The  yendee  had  an  insurable  interest,  and  if  he  did  not 
take  out  a  policy  of  insurance,  he  stood  as  his  own  insurer.  (1 
Sugden  on  Vendors,  10th  Eng,  ed,  467-469,  ch,  6,  §  2.  Paine 
V.  Meller,  6  Vesey,  349,  353.  DaH  on  Vendors,  117.  Gates 
y.  Madison  Co,  Mutual  Insurance  Co,,  1  Selden,  469.) 

4.  At  the  time  of  the  fire  the  plaintiff  had  not  perfected  any 
right  to  the  Bound  Brook  property.  He  had  not  cleared  the 
title  of  the  Brooklyn  property  from  taxes,  &c.  until  after  the 
fire.  He,  therefore,  had  neither  a  legal  nor  a  perfected  equi- 
table title  to  the  mills. 

5.  Neither  the  contract  for  the  exchange,  nor  the  deed,  con- 
tains any  express  agreement  to  insure  the  buildings,  or  to  pre- 
serve or  renew  them. 

6.  The  voluntary  acceptance  of  the  deed  after  the  fire  occur- 
red, was  a  waiver  of  all  the  claims  to  restore  or  renew  the 
buildings,  and  the  plaintiff  is  estopped  from  maintaining  this 
action.     (Addison  on  Contracts,  172.     Co,  Litt,  352  a.)     • 

7.  The  contract  was  merged  in  the  deed,  and  became  extinct. 
{Jackson  v.  Camp,  1  Cowen,  605.  Haughtaling  v.  Leuns,  10 
John.  297.  Howes  v.  Barker,  3  id,  506.  Witbeck  v.  Waine, 
16  N,  7.  Rep,  532.    Morris  v.  Whitcher,  20  id,  41.)    . 

III.  It  was  not  proved  that  the  fire  was  caused  by  negli- 
gence of  the  defendants.  (1  Parsons  on  Contracts,  603.  Ed- 
.  wards,  on  Bailments,  312.  Stephens  v.  Vroman,  18  Barb. 
250,  257.  1  Green,  Ev,  §§  200,  209.  Eayne  v.  Rogers,  9 
Barn.  &  Cress,  577,  587.  Grain  v.  Petrie,  6  Hill,  S23,,  524 
Armstrong  v.  Percy,  5  Wend,  '535,  538.  1  Saund.  PI,  and  Ev. 
344.  2  Green.  Ev,  §  256.  Butler  v.  Kent,  19  John.  223, 
228.) 

By  the  Court,  Monell,  J.  The  second  cause  of  action 
stated  in  the  plaintiff's  complaint,  namely,  the  injury  ocoa^ 
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sioned  by  the  negligent  act  of  the  defendants  while  in  poeses- 
sion  of  the  premises,  this  court,  clearly,  has  not  jurisdiction 
to  try.  This  cause  of  action  is  for  an  injury  to  real  property ; 
is  local  in  its  nature,  and  must  be  tried  in  the  state  where 
the  real  property  is  situated. 

The  distinction  between  local  and  transitory  actions,  as 
stated  by  Chief  Justice  Marshall,  (Livingstone  v.  Jefferson^  1 
Brackenb,  Rep.  203,)  is,  that  actions  are  to  be  deemed  transi- 
tory where  the  transactions  upon  which  they  were  founded 
might  have  taken  place  any  where  ;  but  were  local,  when  the 
cause  of  action  was  in  its  nature  necessarily  locaL  (  Watts  t. 
Kinnetfj  6  HUl^  82.)  Injuries  caused  to  real  property  by  the 
n^ligent  act  of  another,  like  permissive  waste,  is  necessarily 
load. 

If,  however,  the  action  for  a  breach  of  the  agreement  en* 
tered  into  between  the  parties,  can  be  sustained,  I  can  see  no 
jorisdictional  difficulty  in  the  way.  That  cause  of  action  is 
for  a  breach  of  a  covenant  contained  in  a  contract ;  and  the 
action  is  necessarily  upon  the  contract ;  and  we  having  ob* 
tained  jurisdiction  over  the  parties,  can  entertain  jurisdiction 
of  the  cause  of  action.  Actions  upon  contract  have  always 
been  regarded  as  transitory,  and  are  equally  so  whether  they 
relate  to  real  or  personal  property.  (Sutphen  v.  Fowler y  9 
Paigey  280.  Massie  v.  WaUs^  6  Cranchy  148.)  The  claim 
is  for  damages  for  not  performing  a  contract ;  the  recovery,  if 
any,  mxufit  be  personal,  and  can  not  affect  the  real  property. 

This  brings  me  to  the  remaining  question  in  the  case,  namely, 
has  the  plaintiff  shown  anv  cause  of  action  ? 

I  have  already  disposed  of  the  question  of  negligence,  being 
of  opinion  that  all  evidence  on  that  subject  was  inadmis- 
sible, this  court  not  having  jurisdiction  of  such  a  cause  of 
action. 

I  do  not  think  the  relation  existing  between  the  parties  in- 
termediate the  delivery  of  the  deed  and  the  19th  September, 
was  that  of  landlord  and  tenant.  The  defendants  owed  no  such 
duty  to  the  plaintiff  as  is  expressed  or  implied  in  cases  of 
tenancy.    Their  right  to  retain  possession  was  determined  by 

Bob.— I.  18 
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the  limitation  in  the  contract  ;  but  it  was  a  mere  retention  of 
possesBion,  the  estate  proceeding  from  the  defendants  which 
was  not  affected  or  defeated  by  the  subsequent  delivery  of  the 
deed.  {Bogart  v.  Burkhdlter^  2  Denio,  125.  Miller  v.  A  very, 
2  Barb.  Gh,  582.)  This  is  more  especially  so,  as  the  deed 
continues  the  right  in  express  terms. 

Although  possession  or  the  right  of  possession  follows  the 
delivery  of  the  deed,  it  is  competent  for  the  grantor  to  reserve 
the  possession  to  himself  for  a  determinate  or  indefinite  period, 
either  in  the  deed  or  by  a  cotemporaneous  instrument  not 
merged  in  or  extinguished  by  the  deed.  Such  reservation  does 
not  constitutea  tenancy. 

In  Provost  v.  Colder,  (2  Wend.  517,)  the  grantor  reserved 
to  himself  and  his  heirs  the  exclusive  right  to  the  use  of  a 
stream  of  water  running  through  the  land,  and  subsequently 
demised  the  privilege  of  erecting  a  dam,  and  using  the  water, 
to  a  lessee.  The  reservation  was  held  to  be  valid.  In  this 
case  it  was  said,  a  man  may  grant  a  messuage  with  the  appur- 
tenances, reserving  one  of  them.  So,  too,  he  may  grant  a  tract 
of  land,  reserving  all  mines j  and  he  may  grant  a  tract  of  land 
reserving  all  mill  sites,  and  such  a  reservation  is  valid. 

In  Dygert  v.  Matthews,  (11  Wend,  36,)  a  reservation  out  of 
the  grant  of  so  much  land  as  is  necessary  for  the  use  of  a  grist 
mill,  was  sustained. 

In  Ja^ckson  v.  Swart,  (20  John.  85,)  the  grantors  re- 
served to  themselves  the  use  of  the  premises  during  their 
natural  lives,  and  the  question  arose  whether  the  deed  was 
void,  as  conveying  a  fee  to  commence  in  futuro;  and  it  was 
held  that  the  deed  operated  as  a  covenant  to  stand  seised,  if 
the  estate  of  the  grantee  was  to  take  effect  after  the  death  of 
the  grantors.  And  the  case  of  Jackson  v.  Dunshagh,  (1 
John.  Gas.  91,)  is  referred  to,  where  it  is  expressly  decided 
that  a  deed  of  bargain  and  sale,  founded  on  a  pecuniary  con- 
sideration, to  take  effect  in  futuro,  was  effectual. 

In  all  these  cases,  where  the  reservation  has  been  clear,  and 
the  intention  of  the  parties  undoubted,  it  has  been  sustained, 
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and  that,  too,  whether  it  was  of  a  part  only,  or  of  the  whole 
of  the  granted  premises. 

In  this  case  the  reservation  is  of  the  possession,  which  carries 
with  it  the  use  of  all  the  granted  premises,  for  a  definite 
period.  And,  in  my  view,  it  is  not  material  whether  we  look 
for  the  reservation  in  the  contract  between  the  parties,  or  in 
the  deed ;  the  former,  as  we  have  seen,  not  being  extinguished 
by,  or  merged  in  the  latter,  either  is  effectual  and  operative ; 
although  the  deed  may  be  resorted  to  as  furnishing  evidence 
of  the  intention  to  make  the  reservation,  if  further  evidence 
was  needed. 

K  it  is  true,  then,  that  the  reservation  of  the  possession  of 
the  whole  of  the  granted  premises  was  effectual,  and  the  de- 
fendants had  the  right  to  continue  to  occupy  them  until  the 
19th  of  September,  (or  the  22d,  as  named  in  the  deed)  then 
it  follows,  there  was  no  actual  delivery  of  the  premises,  nor 
had  the  plaintiff  any  right  of  entry  at  the  time  of  the  hap- 
pening of  the  fire.  In  short,  the  grantors  had  not  at  that 
time  delivered,  nor  did  they,  until  some  time  afterwards,  de- 
liver possession  of  the  premises  to  the  grantee.  The  contract 
remained  executory,  and  the  execution  and  delivery  of  the 
deed,  though  it  conveyed  the  legcJ  title,  was  only  a  partial 
performance  of  the  contract,  and  did  not  carry  with  it  the 
possession,  nor  the  right  to  the  possession,  until  the  expiration 
of  the  period  reserved  to  the  grantors  to  occupy  and  possess 
the  premises. 

Such  possession  was  not  under,  nor  in  subordination  to  the 
rights  of  the  grantee.  It  was  created  by  the  act  and  deed  of 
the  grantors,  and  originated  at  the  time  that  the  legal  estate 
was  passing  from  them.  Such  legal  estate,  however,  did  not 
vest  in  the  grantee  in  presenti^  and,  as  respects  the  possession, 
was  suspended,  or  as  I  might  better  express  it,  did  not  take 
effect,  until  the  termination  of  the  right  which  the  grantors ' 
had  reserved  to  themselves. 

I  have  thus  endeavored  to  show  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  these  parties ;  and  I 
have  spent  more  time  in  this  effort  than  I  should  have  done. 
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had  not  the  able  argument  of  the  counfiel  for  the  appellant 
raised  a  doubt  in  my  mind  on  the  subject.  But  I  can  not 
yield  my  judgment  to  his  convictions,  in  the  face  of  principles 
and  authority  which  to  me. are  most  satisfactory. 

The  act  of  the  parties  as  evidenced  by  their  written  con- 
tract, was  the  selling  and  buying  of  the  premises  in  ques- 
tion ;  hence  the  relation  between  them  was  that  of  vendor  and 
vendee.  The  plaintiff,  as  vendee,  became  the  equitable  owner 
of  the  estate,  and  according  to  well  settled  principles  could  be 
compelled  to  pay  the  consideration,  even  though  the  estate 
itself  should  be  destroyed  between  the  date  of  the  agreement 
and  the  conveyance.  {Sugden  on  Vendors,  6th  Am,  ed  468.) 
From  the  time  the  contract  was  sealed  by  the  parties,  the 
premises  were  at  the  risk  of  the  vendee,  who  had  an  insurable 
interest,  and  could  have  protected  himself  from  loss  by  fire. 
At  any  rate,  as  he  was  entitled  to  any  benefit  which  might 
accrue  to  the  estate  in  the  interim  between  the  contract  and 
deed,  he  must  take  the  risk  and  bear  the  burthen  of  loss. 

But  even  if  this  were  not  so,  the  acceptance  of  the  deed  by 
the  plaintiff,  after  the  fire,  with  knowledge  of  the  loss,  would 
extinguish  any  right  to  indemnity  he  otherwise  might  have 
had.     {Paine  v.  Meller,  6  Veaey,  Jr.  349.) 

I  think  the  plaintiff  has  failed  to  show  any  cause  of  action 
against  the  defendants,  and  that  the  justice  decided  correctly 
in  dismissing  the  complaint. 

The  order  appealed  firom  should  be  aflBbrmed,  with  costs. 

BoBEBTSON,  J.  The  agreement  for  the  exchange  of  land 
in  this  case  permitted  the  defendants  to  retain  possession  of 
the  real  estate  to  be  conveyed  by  them,,  until  a  time  subse- 
quent to  that  when  the  destruction  of  the  mill  thereon  com- 
plained of  in  this  case  occurred,  when  they  were  to  deliver 
possession  of  the  same  to  the  plaintiff.  The  deed  actually 
conveyed  the  premises  in  presenti,  subject  to  a  possession  of 
them  by  the  defendants,  until  three  days  after  the  time  fixed 
in  the  agreement,  when  they  agreed  to  deliver  possession  of 
the  premises  to  the  plaintiff.    No  rent  was  agreed  to  be  paid 
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^^^  such  occupation^  nor  was  any  thing  else  required  to  be 
^^^e,  from  which  it  could  be  inferred  that  the  relation  of  land- 
W  and  tenant  existed  between  the  parties.     The  question 
tiieu  is,  whether  such  deed  operated  to  convey  the  estate,  to 
begin  only  from  the  date  fixed  in  such  clause,  leaving  the 
estate  in  the  defendants,  and  no  relation  subsisting  between 
the  parties  u^til  then ;  or  whether  the  defendants  conveyed  the 
whole  estate  in  fee,  taking  back  an  estate  for  the  period  dur- 
ing which  they  were  to  retain  possession. 

An  exception  must  be  part  of  the  thing  granted,  wherein  it 
differs  from  a  reservation,  which  is  not  part  of  it,  but  some 
new  thing  issuing  out  of  it.  {Craig  v.  WellSy  11  N.  7.  Bep. 
315.)  Words  of  reservation  may  create  an  exception  how- 
ever, (Provost  V.  Caldery  2  Wend.  517 ;  Borat  v.  Empie,  5 
N.  7.  Bep.  33,)  and  sometimes  an  implied  covenant  or  estop- 
pel. {Case  V.  HaigMy  3  Wend.  632.)  On  the  other  hand, 
words  of  exception  may  create  a  reservation.  {Dygert  v. 
MatthewSj  11  Wend.  35.)  An  exception  must  be  certain, 
and  what  would  otherwise  be  an  exception  may  be  construed 
as  a  reservation,  in  order  to  prevent  its  being  void  for  uncer- 
tainty, (Thompson  v.  Oregory^  4  John.  81,)  but  it  must  be 
construed  as  the  former,  if  it  can  be  reduced  to  certainty. 
(Jackson  v.  Vermilyea^  6  Gowen^  QTI.)  The  reservation  of 
an  estate  for  life,  in  the  grantors  of  an  estate  in  fee,  (husband 
and  wife,)  although  void  as  such,  was  held  to  create  a  cove- 
nant to  stand  seised  for  the  use  of  the  survivor,  (the  wife,) 
although  a  conveyance  in  fee,  to  take  effect  infuturo^  might  be 
void,  (Jackson  v.  Swart,  20  John.  85,)  except  under  the 
statute  of  uses.  (Jackson,  ex  dem.  v.  Dunsbagh,  1  John. 
Cos.  91.) 

It  is  not  material  whether  there  can  be  a  technical  reserva- 
tion of  an  estate  in  the  premises  or  not,  provided  the  deed  can 
be  construed  so  as  to  prevent  an  estate  fix)m  vesting  until 
some  future  day.  The  Bevised  Statutes  make  it  the  duty  of 
courts  to  carry  into  effect  the  intent  of  parties  in  an  instru- 
ment affecting  real  estate,  so  far  as  it  can  be  gathered  from 
the  whole  of  it.     (1  B.  S.  748,  §  2.)    There  can  be  no  doubt 
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that  bf  the  deed  in  question  in  this  case,  the  defendants  in- 
tended only  to  create  an  estate  in  the  plaintiff  to  begin  at  the 
end  of  their  possession.  No  relation,  therefore,  of  landlord 
and  tenant  existed,  and  no  right  of  action  could  accrue  for 
waste. 

The  plaintiff  had  an  insurable  interest  in  the  buildings 
burnt,  but  the  defendants  had  not.  (McLaren  v.  Hartford 
Fire  Ins.  Go.y  5  N.  T.  Rep.  161.)  They  were  not  bound  to 
restore  them  either  under  the  agreement,  {Sugden  on  Vendors^ 
&th  Am.  ed.  468,)  or  the  deed,  which  contains  merely  a  cove- 
nant to  deliver  possession  of  the  premises,  but  not  in  the 
Bame  condition  as  they  were  at  its  date. 

It  13  not  necessary,  therefore,  for  me  to  express  any  opinion 
as  to  the  ability  of  the  plaintiff  to  maintain  an  action  in  this 
state  for  permissive  waste  on  land  in  New  Jersey. 

I  therefore  concur  in  the  judgment  of  affirmance. 


Joseph  Agate,  plaintiff,  va,  Claudius  Gignoux  et  al. 
defendants. 

1.  The  estate  or  interest  of  a  lessee  of  real  property  under  a  sub-lease  made  by 
liiDi  Ut  third  perssons,  for  a  term  exceeding  one  year,  with  a  reservation  of  a 
right  iif  re-entry  for  breach  of  covenant,  is  an  estate  or  interest  in  land,  within 
thei  mooing  of  the  statute  of  fhiuds,  (2  E,  S,  134,  (^  6,  8;  29  Orr.  11,  e.  8, 
^},'1,Z])  and  can  not  be  assigned  by  parol. 

2.  The  fact  that  such  interest  was  held  by  partners  upon  dissolution  of  whose 
partnr>r3hip  it  was  treated  as  passing  with  other  assets  to  a  new  firm  which 
succeeded  them,  does  not  take  the  case  out  of  the  operation  of  the  statute,  as 
between  the  sub-lessees  and  aH  assignee  by  deed. 

S.  ThuH,  where  partners,  who  had  taken  a  lease  of  premises,  and  sub-let  a  part 
for  a  term  of  years,  with  the  reservation  of  such  right  of  entry,  dissolved 
ilipir  [lartnership,  and  a  new  firm  was  formed,  which  acquired  the  ownership 
of  their  other  assets  and  succeeded  to  their  position  under  both  leases,  but 
withuui  any  assignment  in  writing;  ffeld  that  a  debt  due  fh)m  such  new  firm 
to  the  sub-lessees  could  not  be  setoff  by  the  latter  against  a  claim  by  one  who 
held  ft  subsequent  written  assignment  of  the  lease  fW)m  the  members  of  the 
origirjal  firm,  for  rent  accrued  after  such  assignment. 

(Before  Moncribp,  Robertson,  and  Monell,  JJ.) 

Heard  October  20, 1868 ;  decided  November  14, 1868. 


NEW  YORK— NOVEMBER,  1863.  279 

Agate  V,  Oignonx. 

The  action  was  brought  against  Claudius  Qignoux^  Charles 
H.  Christmas  and  Tileston  Cushing,  to  recover  a  quarter's 
rent  of  premises  in  the  city  of  New  York.  Cameron,  Edwards 
and  Burritt,  (Burritt  being  a  special  partner,)  were  the  lessees 
of  the  store  No.  265  Broadway ;  the  lease  being  to  Cameron 
&  Edwards,  the  copartnership  name  of  the  firm.  On  the  18th 
of  November,  1856,  Cameron  Ss  Edwards  sub-leased  the  four 
upper  lofts  of  the  store  to  the  defendants,  for  a  term  of  five 
years  and  two  months.  This  sub-lease  contained  covenants  of 
forfeiture  for  the  non-payment  of  rent.  The  partnership  of 
Cameron  Ss  Edwards  expired  by  its  own  limitation  on  the  31st 
of  December,  1856,  when  a  new  firm  was  formed,  composed 
of  Cameron,  Edwards,  Gilbert  and  Boyd,  under  the  name  of 
Cameron,  Edwards  &  Co.  All  the  assets  of  the  old  firm  went 
into  the  new  firm.  The  new  firm  occupied  the  same  store  that 
Cameron  &  Edwards  had  occupied,  being  the  lower  part  of  the 
premises,  the  upper  part  of  which  Cameron  &  Edwards  had 
leased  to  the  defendants.  They  collected  rent  from  the 
defendants  upon  the  sub-lease  by  Cameron  &  Edwards ;  and 
they  paid  to  the  original  lessor  the  rent  of  the  whole  premises, 
under  the  lease  thereof  to  Cameron  Ss  Edwards.  No  written 
assignment  of  that  lease  was  made  by  Cameron  Ss  Edwards  to 
the  firm  of  Cameron,  Edwards  Ss  Co. 

On  the  23d  of  August,  1861,  the  plaintiff  by  written  assign- 
ment became  the  owner  of  the  interest  of  Cameron  Ss  Edwards 
in  the  sub-lease  to  the  defendants ;  of  which  the  defendants 
then  had  notice. 

Previous  to  the  last  mentioned  assignment,  and  in  August 
and  November,  1860,  Cameron,  Edwards  Ss  Co.  had  become 
indebted  to  the  defendants  in  upwards  of  $5000,  for  money 
lent,  &c.  $2000  of  which  remained  due  and  unpaid  on  the  1st 
of  November,  1861,  the  day  when  the  quarter's  rent  fell  due, 
to  recover  which  this  action  was  brought. 

The  defendants,  in  their  answer,  alleged  that  the  firm  of 
Cameron,  Edwards  Ss  Co.  on  the  formation  of  that  firm  on  the 
Ifit  of  January,  1857,  became  the  owners  of  the  lease  to  the 
defendants  ;  and  were  such  owners  at  the  time  they  became 
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indebted  to  the  defendants  ;  and  they  claim  the  right  to  set 
off  the  said  indebtedness  of  Cameron,  Edwards  &  Go.  to  them 
against  the  plaintiff's  claim  for  rent. 

The  cause  was  tried  before  Mr.  Justice  White  and  a  jury, 
on  the  15th  and  16th  of  May,  1862. 

The  justice  charged  the  jury  that  "a  t£7rt^fe«  transfer  of  the 
lease  from  Cameron  &  Edwards  to  Cameron,  Edwards  &  Co. 
is  not  necessary  to  invest  Cameron,  Edwards  &  Co.  with  a  title 
to  it.  They  might  in  fact,  with  the  assent  and  by  the  will  • 
and  act  of  Cameron  &  Edwards,  and  their  own  will,  and  with- 
out any  witness,  become  the  owners  of  it.  If  it  was  trans- 
ferred to  them,  and  they  accepted  it  and  assumed  all  its  liabil- 
ities and  advantages,  they  would  become  the  owners  of  the 
lease  without  any  writing  on  the  subject."  To  these  several 
propositions,  the  plaintiff  severally  excepted. 

He  further  charged,  that  '^any  demand  or  amount  due  and 
payable  to  Gignoux  &  Co.  from  Cameron,  Edwards  &  Co.  at 
the  time  of  their  receiving  ihe  first  notice  or  intimation  that 
Cameron,  Edwards  &  Co.  had  parted  with  their  title  to  the 
lease,  may  be  set  off  by  them  against  the  claim  of  the  plain- 
tiff to  this  suit." 

To  this  the  plaintiff  excepted. 

The  plaintiff  made  several  requests  of  the  justice  to  charge 
the  converse  of  the  foregoing  propositions,  all  of  which  were 
.  refused,  and  the  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  the  defendants.  The  judg- 
ment was  suspended,  and  the  exceptions  were  directed  to  be 
heard  in  the  first  instance  at  the  general  term. 

D.  E.  Wheeler,  for  the  plaintiff. 

I.  The  law  of  set  off  is  inapplicable  to  an  assignment  of 
rent. 

1.  The  Code  has  not  changed  the  law  of  set  off  as  to 
assignors  or  assignees.  The  question,  therefore,  of  notice  is 
immaterial  unless  equities  arise  between  the  assignment  and 
the  notice,  which  is  not  pretended  here.  (Beckwith  v.  Union 
Bank  of  New  York,  9  N.  T.  Rep.  211,  af,  S.  C.  4  Sandf.  604) 
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2.  At  common  law  there  was  no  right  to  set-off.  When  the 
statute  of  set  off  was  passed  it  applied  only  as  between  par- 
ties to  the  record,  Choses  in  action  not  being  assignable  at 
law,  and  the  action  therefore  brought  in  the  assignor's  name, 
no  other  protection  to  demands  against  the  assignor  was 
necessary.  No  provision  was  therefore  made  on  the  subject. 
The  Code,  which  requires  all  actions  on  assigned  choees  in 
action  to  be  brought  in  the  assignee's  name,  expressly  reserves 
the  right  to  any  set  off  or  other  defense  existing  at  the  time 
of  the  assignment. 

3.  The  plaintiff  here  does  not  claim  und^  the  Code,  or  under 
any  statute,  but  under  the  common  law,  by  which  an  action, 
for  rent,  which  has  been  assigned  before  it  is  due,  must  be 
brought  in  the  assignee's  name.  The  defendants  must,  there- 
fore, show  some  statute  or  decision  at  common  law,  authorizing 
a  claim  against  the  assignor  to  be  set  off  in  such  a  case,  which, 
it  is  submitted,  can  not  be  done. 

II.  Bent  not  due  is  not  a  chose  in  action,  but  part  of  the 
realty,  and  incident  to  the  reversion. 

1.  The  covenant  to  pay  it  is  a  real,  not  a  personal  covenant, 
and  runs  with  the  land,  for  which  reason  the  action  for  it, 
when  it  accrues,  is  to  be  brought  in  the  name  of  the  assignee 
or  grantee  of  the  reversion,  {Taylor^  Landlord  and  Tenant, 
§  447,  pp.  313,  314 ;  Van  Wiclden  v.  Paulson,  14  Barb.  654; 
WiUard  v.  Tillman,  2  HiU,  274  ;  MoffaU  v.  Smith,  4  N.  7.- 
Bep.  126  ;  Allen  v.  Bryan,  6  Barn,  d  Ores.  512  ;  Demarestv. 
Willard,  8  Cotven,  206 ;  Bank  of  Pennsylvania  v.  Watts, 
3  Watts,  394;  Ruckman  v.  Astor,  3  Edw.  Ch.  373,)  which 
shows  conclusively  that  rent  not  due  is  not  a  chose  in  action ; 
for  nothing  is  better  settled  than  that  at  common  law  the 
assignee  of  a- chose  in  action  could  not  sue  in  his  own  name. 
(Jessd  V.  The  Williamshurgh  Ins.  Co.,  3  Hill,  88.) 

2,  All  the  cases  as  to  covenants  real  draw  this  very  distinc- 
tion, and  show  beyond  controversy  that,  until  breach,  they  run 
with  the  land,  but,  when  broken,  become  choses  in  action,  and 
not  till  then,  and  are  not  assignable  at  law.  (Ca^es  before 
cited.  Withy  v.  Mumford,  5  Oowen,  137.  Greenby  v.  Wil- 
cocks,  2  John.  1.    Sharp  v.  Key,  8  Mees.  &  Wels.  379.) 


282        OASES  IN  THE  SUPERIOR  OOURT. 

Agate  V.  Gignoox. 

III.  The  law  of  set  off  is,  by  its  terms  already  quoted, 
applicable  only  to  assignments  of  things  in  action.  Therefore, 
^^in  an  action  for  rent  due  to  an  assignee  of  a  lease,  and  which 
became  due  after  the  assignment,  a  demand  due  from  the 
assignor  to  the  defendant  before  the  assignment  can  not  be  set 
oft"  (McDonald  v.  Menaire,  5  N.  T.  Legal  Oba.  18.)  The 
plaintiff  being  the  owner  of  the  reversion  originally,  and 
becoming  by  assignment  the  owner  of  the  sub-lease  to  the 
defendants,  and  no  objection  being  made  by  them,  when 
notified  of  this  assignment,  they  must  be  taken  to  have  con- 
sented to  hold,  from  that  time,  the  store  as  tenants  to  the 
plaintiff.  It  is  clear,  therefore,  that  rent  which  accrued  under 
the  lease  after  the  plaintiff  became  its  owner  and  the  defendants 
had  consented  to  occupy  as  his  tenants,  could  not  be  offset  by 
a  demand  owing  to  the  defendants  by  their  original  landlords. 
(Peckham  v.  Lexiry^  6  Duer^  494.) 

The  policy  of  the  recording  act  as  to  leases,  (1  J?.  B,  756, 
762,  §§  1,  36,)  sustains  this  view  of  the  law. 

IV.  There  is  no  proof  of  a  valid  assignment  to  Cameron, 
Edwards  &  Co.  of  the  lease  on  which  the  suit  is  brought.  (2 
R.  8.  134,  135,  §§  3,  6,  8.  Browne  on  Stat,  of  Frauds,  §§  41, 
45,  46.  Taylor,  Landlord  and  Tenant,  §  427.  p,  299,  M  ed. 
Bolting  v.  Martin,  1  Gamp.  317.  Rowan  v.  Lytle,  11  Wend. 
616.  Doe  V.  Jones,  9  Meea.  &  WeU.  372.)  On  this  subject 
the  charge  is  plainly  erroneous  ;  and  so  were  various  rulings 
as  to  the  admission  of  evidence.  (Shindler  v.  Houston,  1 
Comst.  261.  People  v.  Beehe,  1  Barb.  379, 381,  383.  Foster 
V.  BeaU,  21  N.  T.  Rep.  247.  Booth  v.  Swezey,  8  id.  276. 
Seaver  v.  Cobum,  10  Gush.  324  Otis  v.  Sill,  8  Barb.  102, 
105,  122.) 

The  lease  belonged  to  Cameron  &  Edwards  as  tenants  in 
common  only  in  possession  of  the  term,  not  as  a  firm.  (Goles 
V.  Goles,  16  John.  159.  Lawrence  v.  Taylor,  5  Hill,  107.) 

Augustus  F.  Smith,  for  the  defendants. 
I.  As  between  partners,  real  estate  is  treated,  to  all  intents 
and  purposes,  as  a  part  of  the  partnership  funds,  whatever 
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may  be  the  form  of  the  conveyance.     (1  Story's  Eq,  Jur.  §  674. 
Story's  Partnership,  §§  92,  93,  pp.  127,  128.) 

II.  Cameron,  Edwards  &  Co.  could  have  saed  the  defendants 
for  the  rent  in  question,  had  no  transfer  of  the  lease  heen  made 
to  Agate  and  Baudouine.  Before  the  Code  they  would  have 
filed  a  bill  in  equity  alleging  the  title  to  the  lease,  that  no 
assignment  good  at  law  had  been  made  to  them,  and  would 
have  had  a  decree.  By  the  Code  they  were  '^  the  real  parties 
in  interest,"  and  could  have  brought  the  suit  at  law.  (Gode, 
§  111,  and  note  d.  on  p.  76.     Voorhis'  Code,  Qth  ed.) 

III.  Had  they  brought  the  suit,  of  course  the  set-off  would 
be  allowed. 

lY.  Had  Cameron  &  Edwards  brought  the  suit,  though  for 
the  benefit  of  the  new  firm,  it  is  equally  clear  that  the  set-off 
must  have  been  allowed.  {Ferguson  v.  Lothrop,  15  Wend. 
625.  Driggs  v.  Rockwell,  11  id.  504.  PUM  v.  Halen,  23  id. 
456.) 

The  assignment  of  the  lease  can  not  deprive  the  defendants 
of  their  right  to  the  set-off.  The  two  thousand  dollars  was 
due  to  them  not  only  before  notice  of  the  assignment  but 
before  the  assignment.  (2  B.  8.  354,  §  18,  sub.  8.  See  Code, 
§  112.)  It  was  not  material  when  the  rent  fell  due,  whether 
before  or  after  the  assignment. 

YI.  The  testimony  introduced  to  establish  the  title  of  Came- 
ron, Edwards  &  Co.  to  the  lease,  was  not  only  admissible,  but 
it  was  uncontradicted  and  conclusive.  (iS'ee  GoUumh  v.  Bead, 
24  N.  Y.  Bep.  505, 511,  513.)  Agate,  the  plaintiff,  knew  from 
the  payments  made  to  him,  the  checks  given  to  and  the  receipts 
signed  by  him,  that  Cameron,  Edwards  &  Co.  owned  the  lease. 

Bt  the  Coubt,  Monell,  J.  If  the  instruction  of  the 
learned  justice  to  the  jury,  that  no  toritten  transfer  of  the  lease 
was  necessary  to  invest  Cameron,  Edwards  &  Co.  with  the 
title  to  it ;  and  that  they  might  become  the  owners  of  it  by 
the  assent  of  Cameron  and  Edwards  and  their  own  will,  and 
by  assuming  its  liabilities,  was  correct,  I  think  there  was 
Bu£ELcient  evidence  in  the  case  to  go  to  the  jury,  and  their  ver- 
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diet  in  favor  of  the  defendants,  establishing  a  transfer  by  parol, 
will  not  be  disturbed. 

The  case  upon  this  view  was  fairly  placed  before  the  jury, 
and  there  is  no  such  preponderance  of  evidence,  against  their 
finding,  as  would,  under  the  settled  practice  of  the  courts, 
authorize  us  to  set  aside  their  verdict.  But  as  my  associates 
differ  with  me  on  this  question,  it  is  not  necessary  for  the 
determination  of  these  exceptions. 

It  becomes  important,  therefore,  to  examine  the  instruction 
of  the  learned  justice,  that  no  "  written  "  transfer  of  the  lease 
was  necessary  to  invest  title  to  it  in  the  transferee. 

Our  statute  is,  (2  R.  S.  134,  135,  §§  6,  8,)  that  "No  estate 
or  interest  in  land,  other  than  leases  for  a  term  not  exceeding 
one  year,  shall  be  assigned,  unless  by  act  or  operation  of  law,  or 
by  deed  or  other  conveyance  in  writing." 

The  statute  of  frauds,  of  29  Car.  11,  ch.  3,  §§  1,  2,  3,  from 
which  our  statute  is  derived,  provides  "  that  no  lease  or  estate, 
either  of  freehold  or  term  of  years,  shall  be  aasignedy  granted 
or  surrendered,  unless  in  writing." 

There  is  no  essential  difference  between  these  statutes  ;  ours 
being,  if  any  thing,  the  most  comprehensive,  the  words 
"  estate  or  interest  in  land  "  embracing  every  species  and  title 
to  real  property  known  to  the  law. 

As  rent  issues  from  the  land,  so,  in  the  absence  of  any  other 
designated  place,  in  the  lease,  it  is  payable  on  the  land.  (Liv- 
ingston V.  Miller^  UN.  F.  Rep.  80.)  It  is  incident,  though 
not  inseparably  so,  to  the  reversion.  {Co.  Litt.  143.)  It  passes 
with  a  general  grant  of  the  reversion,  and  may  pass  without  the 
reversion  ;  and  the  assignee  of  the  rent  without  the  reversion, 
may  maintain  an  action  for  its  payment  in  his  own  name. 
{MqffaU  V.  Smithy  4  Comst.  126.)-  And  a  "rent  charge"  being 
a  rent  reserved  by  deed,  when  the  landlord  has  no  reversion,  nor 
any  express  power  of  distress,  is  regarded  as  real  estate. 
{Brad,  on  Dist.  15,  32,  34.  People  v.  Raskins,  7  Wend. 
467.) 

The  lease  to  the  defendants  reserved  to  the  lessors  the  right 
of  entry  on  the  breach  of  any  of  the  covenants  contained  in 
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the  lease,  including  the  covenant  to  pay  rent  And  upon 
the  failure  of  the  lessees  to  keep  these  covenants,  the  lessors 
might  r^ain,  repossess  and  enjoy  their  former  estate  in  the 
premises. 

The  assignments  of  a  lease  containing  such  a  reservation, 
necessarily  carried  with  it  the  reversion  of  the  term  in  the 
event  of  a  breach  of  any  of  the  covenants  by  the  lessees,  when 
the  right  of  the  assignee  to  re-enter  would  be  complete.  It  was 
a  right  to  re-ent^  upon  and  repossess  the  estate  which  had 
been  granted,  and  was,  therefore,  necessarily,  I  think,  an  estate 
or  interest  in  land,  within  the  meaning  of  the  statute  to  which 
I  have  referred. 

We  were  not  referred  on  the  argument,  nor  have  I  been  able 
to  find  a  case,  where  an  assignment  without  writing,  has  been 
held  to  be  sufficient  under  our  statute  or  the  statute  of  Oar. 
2.  On  the  contrary,  all  the  cases  under  either  statute,  regard 
a  lease,  as  well  as  the  assignment  of  it,  either  by  the  lessor  or 
the  lessee,  as  an  estate  or  interest  in  land,  which  can  be  trans- 
ferred only  by  a  written  instrument. 

The  language  of  all  the  statutes,  of  ours  particularly,  is  too 
plain  to  admit  of  question  ;  and  I  can  not  doubt  that  the 
lease  to  the  defendants  was  within  the  prohibition  of  a  parol 
transfer. 

The  defendants  counsel,  substantially  admitting  that  the 
lease  was  real  estate,  attempt  to  sustain  the  instruction  of 
the  learned  justice,  by  claiming  that  the  lease  was  taken  in  the 
firm  name  of  Cameron  and  Edwards,  and  thereby  became  part- 
nership property,  and  is,  therefore,  to  be  treated  as  partnership 
fands,  and  passed  as  assets  to  Cameron,  Edwards  &  Co. 

That  in  equity,  it  might  have  been  regarded  as  partnership 
property,  as  between  the  partners,  and  as  such  might  have  been 
reached  by  partnership  creditors,  or  formed  a  part  of  their 
assets  subject  to  distribution  among  the  members  of  the  firm 
on  dissolution,  does  not  take  the  lease  from  the  operation  of 
the  statute,  nor  furnish  a  reason  for  another  kind  of  transfer 
than  the  statute  requires.  There  is  no  description  of  real 
property,  whether  it  be  held  by  partners  or  individuals,  which 
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can    be  granted  or    conveyed  except  by  an  instrument  in 
writing. 

There  is  only  one  remaining  question. 

The  money  which  the  defendants  claimed  the  right  to  set 
off,  became  due  before  the  assignment  of  the  lease  to  the 
plaintiff ;  and  it  is  urged,  that  the  defendants  can  not  be  de- 
prived of  their  set  off,  by  a  subsequently  acquired  interest  in 
rents  reserved  in  the  lease.  The  rent,  to  recover  which  the 
suit  was  brought,  became  due  November  1,  1861,  long  after 
the  assignment  of  the  lease,  and  long  after  the  defendants  had 
notice  of  the  assignment. 

But  the  debt  was  due  from  Cameron,  Edwards  &  Co.,  who, 
as  I  have  endeavored  to  show,  never  were  the  owners  of  the 
lease,  and  therefore,  had  no  interest  in  the  rents,  against  which 
the  defendants  claim  the  right  of  set  off.  Had  the  loan  been 
made  to  Cameron  &  Edwards,  before  the  dissolution  of  that 
firm,  it  might  have  been  otherwise. 

Viewing  the  law  as  I  do,  I  think  the  learned  judge  erred  in 
his  instructions  to  the  jury,  and  that,  therefore,  the  exceptions 
were  well  taken,  and  there  should  be  a  new  trial,  with  costs  to 
abide  the  event. 

New  trial  ordered. 
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Mabshall  0.  BoBEBTS,  plaintiff/ 1;«.  Geobgb  Opdyks, 
defendant. 

1.  Where  a  charter  party,  which  did  not  specify  the  capadty  or  barthen  of  the 
▼essel,  contained  a  stipnlation  that  she  should  carry  on  an  outward  voyage 
"  700  tons  measurement  of  assorted  cargo,  or  more,  if  that  does  not  make  her 
draw  over  14  feet  of  water,  and  to  bring  back  600  hhds.  of  sugar  or  its  equiva- 
lent, or  more  in  case  her  draft  of  water  does  not  exceed  14  feet ;" 

Sddj  that,  upon  a  fair  construction  of  the  instrument,  the  vessel  was  to  be  so 
laden  as  not  in  any  case  to  draw  over  fourteen  feet  of  water. 

2.  It  teems  that  the  term,  "  assorted  cargo,"  as  thus  used,  means  such  as  usually 
pays  fineight  according  to  measurement  tonnage,  and  not  upon  its  weight.  JPer 
BojIWOBTH,  Gh.  J. 

8.  Bven  if  such  stipulation  required  the  vessel  to  carry  700  tons  measurement 
of  assorted  cargo  without  reference  to  the  draft  of  water,  it  would  be  no  de- 
fense to  an  action  against  the  charterer,  for  the  hire  of  the  vessel,  to  show  that 
the  vessel  sailed  drawing  fourteen  feet  of  water  with  a  cargo  of  only  861  tons, 
unless  it  were  also  shown  that  such  cargo  was  "assorted  cargo."  Per  Bos- 
WOBTH,  Ch.  J. 

4.  The  charterer,  by  permitting  that  cargo  to  be  carried  without  objection,  and 
sending  back  a  return  cargo  according  the  charter-party,  must  be  deemed 
estopped  from  objecting  that  it  was  not  a  performance  of  tbe  contract,  and  to 
have  waived  the  alleged  partial  non-performance.    Fer  Bobbbtsoh,  J. 
(Before  Boswobth,  Ch.  J.  c^d  Robebtbon  and  Monbll,  JJ.) 
Heard  November  2, 1868 ;    decided  November  28, 1868. 

Exceptions  taken  at  the  trial,  and  there  ordered  to  be  first 
heard  at  the  general  term. 

The  complaint  sets  forth,  verbatim,  a  charter  party  between 
the  plaintiff  and  defendant,  dated  August  21,  1862,  whereby 
the  defendant  chartered  the  steamship  Philadelphia,  "  for  a 
voyage  from  the  port  of  New  York  to  New  Orleans,  and  return 
to  New  York/'  The  defendant  covenanted  to  pay  to  the 
plaintiff  "  for  the  charter  or  freight  of  the  said  vessel  during 
the  voyage  aforesaid,"  $25,000,  "upon  delivery  of  her  cargo 
at  New  York."     The  charter  party  contains  this  clause,  viz : 

"It  is  understood  that  the  steamer  is  to  carry  out  to  New 
Orleans  seven  hundred  tons  measurement  (>f  assorted  cargo, 
or  i!nore  if  that  does  not  make  her  draw  over  fourteen  feet  of 
water,  and  to  bring  back  six  hundred  hogsheads  of  sugar,  or 


288         CASES  IN  THE  SUPERIOR  COURT. 

Roberts  v.  Opdyke. 

its  equivalent,  or  more  in  case  her  draft  of  water  does  not 
exceed  fourteen  feet." 

The  complaint  alleged  that  'Hhe  measurement  of  said 
steamer  was  more  than  a  thousand  tons,  and  she  was,  under 
said  charter  party,  loaded  by  the  defendant  until  she  drew 
full  fourteen  feet  of  water ;"  that  she  made  the  voyage  con- 
templated, and  returned  on  the  26th  of  September,  1862,  and 
delivered  her  cargo  at  New  York  on  that  day ;  that  on  the 
13th  of  October,  1862,  the  defendant  paid  $15,000  on  account, 
and  refused  to  pay  the  balance  of  the  $25,000,  and  it  prayed 
judgment  for  $25,000,  with  interest  from  September  26, 1862, 
less  the  $15,000  paid  on  the  13th  of  October. 

The  third  and  fourth  allegations  of  the  answer  were  as  fol- 
lows, viz  : 

'^  Third.  That,  thereupon,  the  defendant  commenced  to  load 
the  said  vessel  with  an  assorted  cargo,  but  when  she  was 
loaded  to  the  extent  of  361  tons  of  such  cargo,  the  plaintiff, 
against  the  demand  of  the  defendant  to  be  allowed  to  load  her 
to  the  extent  contemplated  by  the  said  agreement,  refused  to 
receive  on  board  the  said  vessel  any  additional  amount,  and 
the  said  vessel  embarked  on  her  voyage  to  New  Orleans,  with 
that  amount  of  cargo  and  no  more. 

Fourth.  That,  when  the  vessel  departed  on  her  said  voyage, 
loaded  as  aforesaid,  she  neither  carried  700  tons  cargo,  nor 
did  she  draw  fourteen  feet  of  water." 

The  action  was  tried  on  the  pleadings,  and  certain  admis- 
sions in  writing  as  follows,  viz  : 

First.  The  making  of  the  charter  party,  the  voyage  of 
the  steamer  to  New  Orleans,  her  return  to  New  York,  her  ton- 
nage, and  the  amount  paid  on  account  of  the  charter  money, 
as  stated  in  the  complaint,  and  not  denied  by  the  answer. 

Second.  That  the  defendants  were  prepared  to  load  the 
steamer  with  seven  hundred  tons  measurement  of  assorted 
cargo,  but  that  when  she  was  loaded  to  the  extent  of  361.95 
tons  with  the  goods  contained  in  schedule  No.  1,  the  plaintiff 
refused  to  carry  any  more,  on  the  ground  that  she  drew  full 
fourteen  feet  of  water.     That  the  vessel  was  loaded  by  the 
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defendant,  and  the  cargo  received  by  the  plaintiff^  and  that  the 
vessel  drew  full  fourteen  feet  of  water.  It  was  also  proven 
that  the  balance  of  the  charter  money,  with  interest,  amounted, 
at  the  day  of  trial,  to  $10,516.98. 

Both  parties  in  open  court  admitted  that  there  was  no  dis- 
puted question  of  fact  in  the  case,  and  that  the  sole  question 
is  a  question  of  law  arising  upon  the  legal  construction  of 
the  clause  in  the  charter-party  in  the  words  following : 

^^  It  is  understood  that  the  steamer  is  to  carry  out  to  New 
Orleans  seven  hundred  tons  measurement  of  assorted  cargo, 
or  more  if  that  does  not  make  her  draw  over  fourteen  feet  of 
water,  and  to  bring  back  six  hundred  hogsheads  of  sugar,  or 
its  equivalent,  or  more  in  case  her  draft  of  water  does  not  ex-^ 
ceed  fourteen  feet." 

Thereupon  the  court  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  in  the  sum  of  $10,516.08,  and  the  jury  so  found ; 
to  which  ruling  and  direction  the  defendant's  counsel  excepted. 

The  court  ordered  the  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term,  and  the  judgment  to  be  mean- 
while suspended. 

Of  the  goods  contained  in  said  9clitduU  (No.  1.)  there  were 
264  tierces  of' hams ;  142  barrels  of  mess  pork  and  beef;  251 
firkins  of  butter ;  twenty-six  tierces  and  twenty- three  barrds 
of  lard ;  246  boxes  of  cheese ;  300  boxes  of  soap ;  and  besides 
these  there  were  com  meal,  beans,  potatoes,  onions,  starch, 
lemons,  thirty-five  barrels  of  eggs,  and  200  dozen  of  brooms. 

The  exhibit  concluded  thus,  viz : 

"Kmnber  of  tons  as  per  bill  of  lading,  tons. 

do.  By  weight,. . . ...      44 

do.  By  measurement, .-      9U 

do.  Own  cargo, 226,80-40 

860,80-40." 

No  witness  was  examined  by  either  party,  and  no  other  or 
farther  evidence  than  is  above  stated,  was  given  or  offered. 

The  defendant  moved  on  the  exceptions  for  a  new  trial ; 
and  the  plaintiff,  for  judgment  on  the  verdict. 

Bob.— I.  19 
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O,  E,  Jenkins,  for  the  defendant. 
Edwards  Pierreponty  for  the  plaintiff. 

BoswoBTH,  Ch.  J.  The  defendant  insists  "  that  by  the  terms 
of  the  contract,  the  plaintiff  was  bound  to  carry  out  to  New 
Orleans  700  tons  measurement  of  assorted  cargo  ;  that  the 
defendant  %7a8  prepared  to  load  the  vessel,  to  that  extent,  but 
that  when  she  was  loaded  with  361  tons  of  such  cargo,  the 
plaintiff,  against  the  demand  of  the  defendant  to  be  dllowed 
to  load  her  to  the  extent  agreed  upon,  refused  to  receive  on 
board  the  vessel  any  greater  amount  than  361  tons,  and  the 
vessel  thereupon  embarked  on  her  voyage  to  New  Orleans  with 
that  amount,  and  no  more." 

"  That  the  contract  is  entire,  and  if  the  foregoing  interpreta- 
tion of  its  meaning  be  correct,  then  the  plaintiff  has  not 
proved  perfotmance  by  him  of  the  conditions  precedent,  and 
can  not  therefore  recover." 

The  defect  in  the  defendant's  case  is  that  it  does  not  appear 
that  the  steamer  could  not  carry  ^^  seven  hundred  tons  meas- 
urement of  assorted  cargo,"  without  drawing  over  fourteen  feet 
of  water.  The  admission  at  the  trial  is  cautious  and  guarded, 
and  seems  to  have  been  drawn  in  the  form  agreed  upon,  with 
a  view  to  exclude  the  idea  that  the  361.95  tons  laden  on  board 
was  "  assorted  cargo  "  within  the  meaning  of  the  clause  in  the 
charter  party,  the  construction  of  which  is  now  in  question. 
That  clause  seems  to  contemplate  by  the  "  assorted  cargo  "  of 
which  it  speaks,  such  cargo  as  usually  pays  freight  according 
to  its  measurement  tonnage,  and  not  upon  its  weight. 

The  admission  seems  to  favor  this  view ;  for  while  it  is 
admitted  that  the  defendant  was  '^  prepared  to  load  the  steamer 
with  700  tons  measurement  of  assorted  cargo,'*  it  is  further 
admitted  that,  "  when  she  was  loaded  to  the  extent  of  361.95 
tons,  with  t?ie  goods  contained  in  schedule  No.  1,  the  plaintiff 
refused  to  carry  more,  on  the  ground  that  she  drew  full  four- 
teen feet  of  water,"  and  that  the  vessel  with  such  cai^go  did, 
in  fact,  draw  full  fourteen  feet  of  water.    It  is  carefully  ex- 


NEW  YORK— NOVEMBEE,  1863.  291 

Roberts  v,  Opdyke. 

eluded  from  the  admission  that  this  cargo  was  an  '^assorted 
cargo." 

It  does  not  appear  that  the  defendant  then  complained  that 
the  ground  taken  by  the  plaintiff  was  inconsistent  with  his 
duty,  or  the  defendant's  rights,  under  the  charter  party. 

The  exhibit,  in  its  description  of  the  tonnage  of  the  cargo, 
specifies  forty-four  tons  by  weight,  and  91 J  tons  by  measure^ 
mentj  and  as  to  the  residue  makes  no  mention  how  its  number 
of  tons  was  ascertained,  unless  it  is  to  be  inferred  from  the 
figures,  "225,  34-40." 

It  is  admitted  that  the  tonnage  of  the  steamer  was,  as 
stated  in  the  complaint,  viz :  "  that  the  measurement  of  said 
stea&ier  was  more  than  a  thousand  tons."  It  is  quite  obvious 
that  lead  and  iron  might  make  the  steamer  draw  fourteen  feet 
of  water,  when  consisting  of  less  than  300  tons  measurement, 
while  700  tons  of  goods,  known  as  "  assorted  c^rgo,"  might  not 
make  her  draw  fourteen  feet  of  water. 

The  plaintiff,  certainly,  does  not  contract  that  the  steamer 
can  carry  700  tons  measurement  of  every  kind  of  cargo.  His 
contract,  if  there  be  any,  as  to  the  number  of  tons  the  steamer 
could  carry,  is  that  she  can  carry  700  tons  measurement  of 
"assorted  cargo." 

The  court,  so  far  as  I  am  advised,  is  not  presumed  to 
know,  judicially,  that  the  cargo  "  contained  in  schedule  No. 
1"  is  such  as  is  commonly  known,  in  the  carrying  trade,  as 
an  "  assorted  cargo."  Until  that  fact  is  proved  or  admitted, 
the  defendant  has  not  in  his  case  the  facts  necessary  to  raise 
the  question,  which,  in  his  behalf,  is  now  pressed  on  the  con- 
sideration of  the  court. 

The  allegation  in  his  answer  is,  that  the  361  tons  consisted 
of  "  an  assorted  cargo."  This  he  has  fiailed  to  prove.  The 
written  admission,  on  which  the  trial  was  had,  did  not  state 
that  it  was  "  assorted  cargo  ; "  but  on  the  contrary,  seems  to 
imply,  in  connection  with  the  schedule  No.  1,  forming  part  of 
the  admission,  that  it  was  not  cargo  .of  that  description. 

There  is  no  complaint  that  the  steamer,  on  the  return  from 
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New  Orleans  to  New  York,  did  not  bring  back  '^six  hundred 
hogsheads  of  sugar,  or  its  equivalent." 

It  does  not,  indeed,  appear  that  she  brought  back  any  cargo. 
But  the  fact  remains  that,  no  complaint  is  made,  or  defense 
attempted,  on  any  failure  or  incapacity  of  the  steamer  to 
bring  back  all  that,  under  any  construction  of  the  charter 
party,  it  can  be  insisted  that .  the  plaintiff  covenanted  she 
should  or  could  bring  back. 

The  only  defense  is,  that  that  the  cargo  actually  laden  on 
board  at  New  York,  being  361.95  tons  by  weight  and  measure- 
ment, made  the  steamer  draw  fourteen  feet  of  water ;  and  on 
that  ground  the  plaintiff  refused  to  receive  more  cargo  on 
board,  to  which  act  the  defendant  does  not  appear  to  have 
made  any  objection,  or  taken  any  exception  at  the  time. 

For  the  reasons  already  stated,  I  think  the  defendant  has 
not  shown  that  the  vessel  could  not  carry  seven  hundred  tons 
measurement  of  "assorted  cargo ;"  and  that  the  just  inference^ 
from  the  pleadings  and  the  admissions  at  the  trial,  is,  that  the 
361  tons  laden  at  New  York  was  not  an  "assorted  cargo," 
according  to  the  parties'  understanding  of  those  words,  as 
used  in  the  charter  party. 

I  think,  therefore,  that  the  motion  for  a  new  trial  should  be 
denied,  and  that  the  plaintiff  should  have  judgment  on  the 
verdict. 

But  even  if  it  be  assumed  or  conceded  that  the  cargo  con- 
tained in  schedule  No.  1,  was  an  "assorted  cargo,''  I  think 
that  the  plaintiff  is,  nevertheless,  entitled  to  recover. 

The  concluding  clause  of  the  provision  in  question  is,  that 
it  is  understood  that  the  steamer  is  "  to  bring  back  six  hundred 
hogshead  of  sugar,  or  its  equivalent^  or  more,  in  case  her 
draft  of  water  does  not  exceed  fourteen  feet"  It  is  quite 
clear  that,  whether  she  was  to  bring  back  full  six  hundred 
hogsheads  of  sugar,  was  made  dependent  on  the  fact  whether 
she  would  be  made,  thereby,  to  draw  over  fourteen  feet  That 
she  should  not  be  made,  thereby,  to  draw  over  fourteen  feet, 
is  as  much  a  condition  to  her  being  required  to  bring  back 
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six  hundred  hogsheads  of  sugar,  as  to  bring  back  ^'its  eqniya- 
lent,"  or  to  bring  back  more. 

The  -fconnage  of  the  vessel  was  snch  as  to  admit  of  her 
contaioixig  seven  hundred  tons  of  measurement  goods;  but 
to  what  extent  her  draft  should  be  affected  b7  the  cargo  put 
on  hoard,  seems  to  be  a  point  in  regard  to  which  the  plaintiff 
desired  to  protect  himself  and  his  vessel. 

He  seems  willing  that  she  might  be  so  laden  as  to  draw 
fourteen  feet  of  water,  but  no  more.  The  words,  "or  its 
equivalent,"  are  not  of  very  obvious  import,  in  the  place  they 
occupy.  They  can  not  mean  equivalent  in  bfdk^  without 
reference  to  the  specific  gravity  of  the  equivalent  cargo.  The 
number  of  hogsheads  of  sugar  she  was  to  bring  back  had  no 
limit,  except  their  effect  on  the  draft  of  the  vessel.  And  that 
was  not  to  exceed  fourteen  feet,  whether  that  result  was  pro- 
duced by  five 'hundred  and  fifty  or  seven  hundred,  or  the 
equivalent  of  either.  I  think  the  words,  "  its  equivalent,'^  as 
used,  mean  any  thing  else  of  like  weight ;  and  that  was  quali* 
fied  by  the  condition  as  to  the  draft  of  water. 

Hence,  the.  condition  with  which  the  clause  in  question  con- 
cludes, expressed  by  the  words,  "in  case  her  draft  of  water 
does  not  exceed  fourteen  feet,''  applies  with  equal  force  and 
absoluteness  to  the  words,  "six  hundred  hogsheads  of  sugar," 
as  to  the  words,  "or  its  equivalent,"  and  to  the  words,  "or 
more." 

The  obviousness  of  this  meaning  will  aid  in  construing  the 
first  clause  of  the  same  article,  where  its  true  meaning  might 
be  otherwise  doubtful. 

It  all  tends  to  show  that  the  words,  "  if  that  does  not  make 
her  draw  over  fourteen  feet  of  water,"  apply  to  the  under- 
standing expressed  "that  the  steamer  is  to  carry  out  to  New 
Orleans  seven  hundred  tons  measurement  of  assorted  cargo ;" 
and  that  the  words,  "i^  fAa#,"  after  the  words  "or  more,"  do 
not  relate  solely  to,  or  solely  qualify  the  words  "  or  more." 

There  is  no  pretense  that  the  steamer  had  not  sufficient 
capacity  to  carry  seven  hundred  ton?  measurement  of  carga 
There  can  be  no  pretense  that  various  kinds  of  cargo,  of  that 
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number  of  tons  measurement,  would  not  make  her  or  any 
vessel  draw  fourteen  feet  of  water.  It  is  clear  that  thrfee 
hundred  and  sixty-one  tons  of  described  cargo  made  her  draw 
full  fourteen  feet.  If  every  ship's  cargo,  consisting  of  differerU 
articles,  can  be  properly  called  an  "assorted  cargo,"  then  I 
think  it  absurd  to  hold  that  the  plaintiff  covenanted  to  carry 
seven  hundred  tons  measurement  of  any  kind  of  cargo  consist- 
ing of  different  articles,  no  matter  what  might  be  its  specific 
gravity. 

And  if  this  be  so,  then  I  think  it  logically  follows  that  the 
defendant  has  no  defense,  as  he  has  not  proved  that  the  cargo 
he  put  on  board  was  "  an  assorted  cargo,''  as  known  in  the 
carrying  trade,  or  in  the  trade  generally  ;  and  that  the  fair 
construction  of  the  contract,  in  the  light  of  the  facts  before 
us,  is  that  the  vessel  was  to  be  so  laden  as  not  to  draw  over 
fourteen  feet  of  water. 

I,  therefore,  think  that  the  plaintiff  is  entitled  to  juplgment 
on  the  verdict. 


RoBBBTSON,  J.  Before  considering  the  clause  in  controversy 
in  this  case,  it  may  be  necessary  to  take  note  of  one  or  two 
other  parts  of  the  charter  party.  The  capacity  of  the  steamer 
chartered  is  not  specified  in  the  charter  party,  but  is  left  blank. 
After  the  second  stipulation  of  the  defendant  therein,  it  is  pro- 
vided that  he  may  have  the  use  of  the-  cabin  for  passengers, 
and  also  carry,  if  desired,  steerage  passengers  between  decks. 
In  the  second  stipulation  of  the  plaintiff,  the  necessary  room 
for  the  accommodation  of  the  crew  and  stowage  of  sails,  cables 
and  provisions,  is  excepted  from  the  part  of  the  vessel  hired. 
Of  course,  the  part  occupied  by  the  engine,  machinery  and  ap- 
purtenances and  necessary  passage  ways  and  accommodations, 
must  also  be  exempt  from  occupation,  with  a  cargo,  by  the 
charterer.  All  these  exceptions  would,  of  course,  considerably 
reduce  the  carrying  capacity  of  the  vessel,  and  it  would  seem 
to  be  necessary  and  proper  that  this  should  be  fixed  in  the 
agreement.  Mere  dimensions  alone  would  not  be  sufficient,  as 
cargoes  of  different  weight  with  the  same  dimensions,  might 
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make  the  vessel  unmanageable,  or  even  submerge  her  altogether. 
The  proper  standard  would  be  one  composed  of  a  restriction  of 
both  excessive  dimensions  and  weight  It  would  not  follow, 
therefore,  that  the  carrying  capacity  of  a  steamer  of  a  thousand 
tons,  by  being  stipulated  for  at  seven  hundred  tons  measure- 
ment, was  80  reduced,  merely  for  the  purpose  of  defining  the 
proper  burden  of  the  boat.  Hence  it  is  necessary  to  examine 
the  terms  of  the  clause  in  question  to  ascertain  whether  its 
object  was  to  establish  such  a  standard,  merely,  or  to  accomplish 
something  further.  Of  course  whatever  may  be  implied  from 
a  contract  is  in  law  in  it,  (Sogers  v.  Knedandy  13  Wend.  114, 
8.  G.  10  id.  218,)  and  full  efiect  must  be  given  to  all  its  parts.) 
{Westcott  V.  Thompson,  18  J^.  Y.  Hep.  363.  Ward  v.  Whit- 
ney, 4  Seld.  442.)  In  a  charter  party,  eminently,  its  intent  is 
to  govern  its  construction.  (  Weiaser  v.  Maitland^  3  Sandf. 
318.) 

The  object  of  the  clause  under  consideration  could  not  have 
been  simply  to  guaranty  that  the  vessel  would  carry  seven 
hnndred  cubic  tons  of  any  assorted  cargo  the  defendant  chose 
to  put  onboard  ;  because  its  second  branch  expressly  provides 
that  the  amount  of  return  cai^o  specified,  and  any  thing  be- 
yond it,  is  only  to  be  brought  back  "  in  case  her  draft  of 
waiter  does  notexceed  fourteen  feet."  It  could  hardly  be  sup- 
posed that  the  owner  meant,  in  the  same  clause,  to  permit  a 
fixed  quantity  of  outward  cargo  of  indefinite  weight,  to  be 
carried  without  reference  to  the  draft  of  water,  while  the  vessel 
was  to  carry  no  more  if  the  draft  of  water  produced  thereby 
exceeded  a  certain  depth,  and  yet  refuse  to  bring  back  a  return 
cargo  whose  weight  would  sink  the  vessel  beyond  that  depth. 
The  simpler  and  more  valuable  form  of  such  a  guaranty  would 
have  been  that  the  vessel  could  carry  a  certain  quantity  of 
cargo,  of  whatever  the  charterer  might  make  it  up,  and  with- 
out regard  to  the  draft  of  water  produced  by  it.  Physical 
laws  would  also  probably  forbid  the  loading  of  vessels  of  a 
thousand  tons  capacity  only,  with  a  cargo  of  goods  composed 
of  iron  or  lead,  occupying  seven  hundred  cubic  feet,  without 
rendering  her  useless,  if  not  sinking  her. 
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The  ailment  that  the  plaintiflF  could  not  have  intended  to 
have  agreed  to  confine  himself  to  a  cargo  of  three  hundred  and 
eixty-five  tons  in  a  vessel  of  the  capacity  of  one  thousand,  has 
but  little  weight  when  we  consider  that  he  could  select  his  own 
.  cargo,  and  thus  determine  its  weight.  So  also  the  inference 
that  the  defendant  did  not  intend  to  reserve  the  power  to  limit 
the  plaintiff  to  the  use  of  a  little  over  half  the  stipulated 
capacity  or  dimensions,  is  unwarrantable,  if  the  only  object 
was  to  express  the  utmost  limit  of  the  dimensions  of  the  cargo 
of  however  light  materials  composed.  It  was  as  much  for  the 
defendant's  interest  to  do  that,  while  the  space  to  be  occupied 
by  cargo  was  undetermined  by  the  rest  of  the  contract,  as  it 
was  for  the  plaintiffs  to  specify  the  depth  of  water,  which  was 
to  control  the  weight  of  such  cargo.  If  fourteen  feet  was  the 
plroper  draft  of  water,  as  appears  by  the  second  branch  of  such 
clause,  it  would  have  been  worse  than  idle  for  the  plaintiff  to 
have  stipulated  that  seven  hundred  tons  measurement  of  any 
kind  of  cargo  might  be  put  on  board,  when  one  of  half  the 
dimensions  brought  her  down  to  that  depth.  It  is  true,  there 
is  n6  extrinsic  evidence  of  the  proper  depth  of  the  draft  of 
water,  but  such  a  stipulation  is,  at  least,  strong  evidence  of 
the  understanding  of  the  parties. 

It  was  pressed  upon  us  on  the  argument  that  grammatical 
construction  required  the  contingency  of  the  depth  of  the 
vessel's  draft  of  water  to  be  applicable  only  to  the  excess  of 
the  cargo  beyond  the  prescribed  dimensions,  and  not  to  its 
merely  reaching  it.  If  that  were  so,  it  would  equally  be  a 
Covenant  to  carry  more  than  a  thousand  tons  provided  it  did 
not  depress  the  vessel  below  the  fourteen  feet,  so  as  to 
oocujpy  even  the  cabins,  the  engine-room,  and  every  particle  of 
space  on  board  ;  and  it  would  still  leave  the  question  of  what, 
within  the  meaning  of  such  clause,  was  an  assorted  cargo, 
undetermined.  But  no>  invincible  rule  of  grammar  confines 
such  contingency  to  the  last  of  the  two  preceding  alternatives, 
to  wit,  the  excess  beyond  the  fixed  quantity.  The  word 
*^  that/'  used  in  the  expression  of  such  contingency,  is  not  in 
that  connection  the  relative^  but  the  demonstrative  pronoun, 
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and  therefore  has  not  necessarily  a  technical  amiectdent;  when 
used  in  contrast  with  ^^  this"  it  generally  refers  to  the  more 
remote  object  spoken  of.  To  what  it  points  is  not  to  he  deter- 
mined by  the  arrangement  of  the  words,  bnt  the  sense.  Had 
^'more''  (that  is  the  excess)  been  intended  to  be  referred  to^ 
the  proper  word  would  have  been  ^^  it/'  and  the  disjunctive 
conjunction  ''  or/'  creating  an  alternative,  should  have  been 
changed  to  the  copulative  " and**  So  that  it  would  have 
read  "  seven  hundred  tons  and  more,  if  U  does  not/'  &c.  It 
is  a  common  form  of  expression  to  say,  ^'  I  will  walk  a  certain 
distance,  "or  more  if  that  does  not  fatigue  me,"  when  the  proper 
arrangement  should  be,  as  it  is  always  understood,  ^^  or y  if  that 
does  not  fatigtte  me  more,"  Such  must  necessarily  be  the 
construction  of  any  sentence  containing  two  alternatives,  the 
first  fixed,  and  the  second  including  the  first,  but  also  some- 
thing beyond  it,  where  a  subsequent  contingency  is  the  only 
means  furnished  for  determining  which  alternative  is  appli- 
cable. The  grammatical  construction  of  such  clause  does  not, 
therefore,  necessarily  interfere  with  its  purpose  as  derived  from 
the  whole  of  the  contract  and  its  own  terms,  which  was  two  fold 
—to  limit  the  dimensions  of  the  cargo  to  seven-tenths  of  the 
capacity  of  the  vessel,  and  its  weight  to  that  which  would 
depress  it  fourteen  feet  in  the  water. 

But  the  defendant  seems  to  have  acquiesced  in  this  con- 
struction. Knowing  what  the  plaintiff  claimed  to  be  the  con- 
struction of  this  clause,  he  not  only  permitted  his  goods  to 
be  carried  in  the  vessel,  without  objection,  to  the  destined 
port,  but  received  them  there,  and  shipped  on  board  again, 
at  such  port,  and  received  at  New  York,  another  cargo  accord- 
ing to  the  terms  of  the  charter  party.  If  his  views  be  correct, 
the  contract  was  entire*  and  the  plaintiff  could  not  recover  for 
any  thing  done  under  the  charter  party  if  all  was  not  done, 
{Smith  V.  Brady y  17  N.  Y.  Rep.  173  ;  Ounningham  v.  JoneSy 
20  id.  486,)  unless  the  part  undone  was  waived,  or  the  defend- 
ant estopped  by  accepting  performance  of  the  rest  of  the  con- 
tract, knowing  that  it  was  done  under  a  belief  of  the  plaintiff 
that  he  had  thereby  performed  the  whole  contract,  and  earned 
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the  compeDsation.  He  availed  himself  actively  of  the  plain- 
tiff's mistake  (if  it  was  obe,)  to  procure  an  advantage,  {DezeU 
V.  Odellj  3  HiUy  216,)  and  should  be  estopped.  But  he  must 
also  be  held  to  have  waived  the  prior  non-performance  of  part 
of  the  contract  (if  there  was  any.)  (Betta  v.  Ferine^  14 
Wend,  219.     Bristol  v.  Tracy,  21  Barb,  236.) 

No  error  was  therefore  committed  in  the  direction  to  the 
jury.  The  exceptions  must  be  overruled,  the  motion  for  a  new 
trial  denied,  and  the  plaintiff  permitted  to  enter  judgment  for 
the  amount  of  the  verdict. 

Judgment  accordingly. 


Joseph  W.  Delano,  plaintiff  and  respondent,  vs,  James 
Wright  (who  was  impleaded  with  Amos  Howes  et  al,) 
defendant  and  appellant. 

1.  Although  the  mortgagee  of  a  Tessel,  notwithstanding  the  bill  of  sale  to  him 
be  absolute  in  its  terms,  and  he  is  registered  as  a  part  owner,  is  not  thereby 
made  liable  for  supplies  ordered  bj  a  person  not  authorized  as  his  agent ;  yet 
he  may  be  made  so  by  adopting  the  risk  and  expenses  of  a  voyage  for  which 
she  had  been  chartered  and  is  to  be  fitted  out  by  the  ship's  husbands,  and 
refusing  to  allow  it  to  be  made  at  their  expense  and  profit.  So  held  where 
upon  an  offer  to  permit  him  to  do  so,  by  a  letter  of  such  ship's  husbands, 
Informing  him  of  the  chartering  and  intended  fitting  out  such  Tessel,  and  that 
he  would  be  liable  for  the  expenses  and  outfits,  but  requesting  him  to  say  if  he 
desired  it  to  be  at  their  expense  and  risk,  and  offering  to  giro  bond  if  he  would 
do  so  for  her  safe  return ;  he  made  his  election  to  do  so  by  bringing  an  action 
agdnst  the  ship's  husbands  for  a  share  of  the  profits,  in  the  complaint  in 
which  he  stated  under  oath,  that  he  had  not  elected  to  have  such  voyage  at 
the  risk  and  profit  of  such  ship's  husbands,  but  had  acquiesced  in  it  as  for  his 
account  in  part — although  he  never  had  answered  or  otherwise  taken  notice 
of  such  letter. 

2.  It  does  not  alter  such  liability  that  after  the  voyage  the  ship's  husbands  dis- 
puted his  right  to  share  in  the  profits  and  his  consequent  liability  for  expenses, 
and  litigated  his  action  to  recover  his  share  of  the  profits ;  and  therefore  evi- 
dence of  these  facts  is  not  sidmissible  in  defense  of  the  action  against  him  for 
the  price  of  the  supplies. 

(Before  BoSworth,  Ch.  J.  and  Woncribp  and  White,  J.J.) 
Heard  May  8, 1863 ;  decided  November  28, 1863. 
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3  wafl  an  appeal  from  a  judgment  entered  on  a  verdict 
action  was  brought  against  Atnos  and  Mulford  Howes^ 
A.  Suydam  and  James  Wright,  to  recover  from  them, 
-^ed  owners  of  a  jship,  (Neptune's  Gar^)  for  certain  sup- 
plies TfViroished  to  the  ship  on  the  1st  of  November,  and  the 
3ci  of      IM)ecember,  1869,  and  various  intermediate  days. 

Tlx^^  answer  of  Wright,  the  only  one  who  interposed  any 
^efen  ff^.^^,  denied  that  he  was  an  owner,  and  alleged  that  his 
Qply  m.:x=iterest  in  the  ship,  at  any  of  th^  times  involved  in  the 
^tioxfe.  ^  was  as  mortgagee  of  one  fourth  part  thereof.  He  further 
0]l6Se^^  that  he  had  no  actual  possession  of  her,  and  whether  he 
^fts  c^o^Bstructively  in  possession  as  mortgagee  of  one-fourth,  he 
gubooLi-fcted,  as  a  doubtful  question  of  law,  to  the  court. 

TVx^    cause  was  tried  on  the  13th  of  November,  1862,  before 
"JJi.  J^xstice  Barbour  and  a  jury. 

Iti  etppeared  by  the  evidence,  that  in  1858,  one  Philips  con- 

^^^^,  by  a  bill  of  sale,  one-fourth  part  of  the  ship,  {Neptune's 

Oo^r,")    to  the  defendant  Wright,  which  bill  of  sale  was  duly 

"^^^oxded  at  the  collector's  office,  and  although  absolute  in 

^THiB,  was  in  &ct  a  mortgage. 

T!he  remaining  three-fourths  of  the  ship  were  owned  by  the 
other  three  defendants  in  this  action.  The  firm  .of  Howes  & 
Co.,  two  of  the  defendants,  were  the  ship's  husbands.  After- 
wards, and  on  the  19th  of  November,  1859,  Howes  &  Go.  as 
such  ship's  husbands,  Wrote  to  the  defendant  Wright  in  the 
following  terms : 

"  We  write  to  say  that  the  ship  Neptune's  Oar  is  chartered 
for  a  voyage  from  ^the  port  of  New  York  to  San  Francisco, 
California,  and  will  in  due  time  be  fitted  out  and  sent  on  the 
same,  and  that  you  will  be  held  liable  for  the  expenses,  bills 
and  outfits  attending  such  voyage.  In  case  you  desire  to  have 
the  voyage  performed  at  our  expense,  and  for  our  profit,  and 
to  receive  a  bond  for  safe  return,  please  to  say  so,  and  we  will 
give  it  with  pleasure ;  otherwise  we  shall  consider  that  you 
acqmesce  in  the  voyage,  and  intend  to  be  responsible  for  your 
share  in  the  expenses  and  losses." 

This  letter  was  received  by  Wright,  and  he  made  no  reply 
thereto.    The  vessel  was  accordingly  fitted  out  for  the  voyage, 
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and  soon  after  sailed  under  the  charter  party  referred  to. 
Upon  the  voyage  to  San  Francisco,  the  ship  lost  money.  Upon 
the  return  voyage  there  were  profits.  Soon  after  her  arrival 
at  New  York,  the  defendant  Wright  commenced  a  suit  against 
the  other  part  owners  of  the  ship,  claiming  his  one  fourth  of 
the  earnings  of  the  voyage,  setting  forth  that  although  his 
bill  of  sale  was  intended  as  a  mortgage,  yet  that  as  he  had 
acquiesced  in,  and  consented  to,  the  terms  of  the  letter  of 
November  19th,  and  had  thus  become  liable  to  pay  his  propor- 
tion of  the  outfit  of  the  vessel,  he  was  entitled  to  share  in  her 
earnings  on  the  return  voyage,  as  the  same  was  a  part  of  the 
contemplated  voyage  referred  to  in  the  letter  of  November  19. 

The  complaint  of  Wright  in  that  suit,  which  was  sworn  to 
by  him,  alleged,  after  setting  forth  the  letter  above  mentioned, 
'*  That  the  plaintiff  did  not  elect  to  have  such  voyage  per- 
formed at  the  expense  or  for  the  profit  of  said  Howes  &  Co., 
nor  to  demand  or  receive  a  bond  for  the  said  safe  return  of 
said  ship,  but  that  he  acquiesced  in  such  voyage  of  said  ves- 
sel from  New  York  to  San  Francisco,  and  her  return  via 
Oallao  and  the  Chincha  Islands,  with  a  cargo  of  guano  as 
aforesaid,  as  for  his  account  and  risk  as  to  the  one  fourth 
interest  corresponding  with  the  share  of  said  vessel  so  con- 
veyed to  him  as  aforesaid/'  And  further,  stated  the  amount 
of  earnings,  and  that  Howes  &  Co.  had  not  accounted  to  him 
for  his  share  thereof  These  allegations,  and  others  to  the 
same  effect  from  an  affidavit  made  by  Wright  in  that  action, 
were  read  in  evidence  by  the  plaintiff,  upon  the  trial  of  the 
present  action. 

The  plaintiff  being  called  as  a  witness  in  his  own  behalf, 
was  asked  on  whose  credit  the  goods  were  furnished. 

This  question  was  admitted,  against  the  objection  and  ex- 
ception of  the  defendant. 

A.  "  I  was  informed  at  the  time  that  Mr.  Wright  was  part 
owner  ;  the  other  part  owners  were  Howes  &  Co. 

Q.  Had  you  any  knowledge,  from  any  source,  that  Wright 
claimed  that  the  bill  of  sale  w^s  simply  intended  to  be  a  mort- 
gage ? 

A.  No,  sil-." 
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On  cross-examination,  he  stated  that  the  goods  were  ordered 
at  his  office ;  but  he  could  not  say  who  gave  the  orders ;  he 
Bapposed  the  masters,  ship-keepers  or*  captain.  The  goods 
were  delivered  on  board.    He  further  stated : 

<'I  never  saw  Mr.  Wright ;  I  was  informed  that  Mr.  Wright 
was  part  owner  at  the  time ;  it  was  shortly  after  the  arrival 
of  the  ship  here,  that  I  was  informed  that  Mr.  Wright  was 
part  owner ;  I  think  Howes  &  Go.  informed  me ;  I  think  that 
I  also  saw  it  on  the  register  at  the  custom  house ;  I  examined 
the  books ;  I  had  occasion  to  go  there  to  examine  about  the 
ownership  of  other  vessels  ;  I  examined  it  in  the  sumiher  of 
1859 ;  after  the  ship  arrived  here,  and  before  I  furnished  the 
goods.    *    *    *    I  did  not  know  Mr.  Wright's  agent  here." 

The  plaintiff  having  rested,  the  defendants'  counsel,  among 
other  things,  offered  in  evidence  an  affidavit  made  by  James 
A.  Suydam,  one  of  the  firm  of  Howes  &  Co.,  in  the  former 
suit  by  Wright  against  them,  in  which  Suydam  alleges  that 
neither  Philips  nor  Wright  ever  had  any  possession  ;  and  fur- 
ther, that  on  the  19th  of  November,  .1869,  deponent's  firm  of 
Howes  &  Co.  as  owners,  agents  and  ship's  husbands  of  said 
ship,  not  knowing  who  were  the  real  owners  of  said  one-fourth 
of  said  ship,  which  the  plaintiff  now  claims  to  represent,  with 
a  view  to  ascertain  if  possible  whether  said  Wright  or  said 
Phillips  claimed  to  be  owners  of  any  portion  of  said  ship^ 
informed  each  of  them  by  letter  that  they,  said  Howes  &  Oo.^ 
had  chartered  said  ship  for  a  voyage  from  New  York  to  San 
Francisco,  and  informing  each  of  them  that  he  would  be  held 
liable  for  the  expenses  attending  said  voyage,  and  that  unless 
he  should  desire  to  have  that  voyage  performed  at  the  expense 
of  deponent's  said  firm,  Howes  &  Co.,  and  for  their  profit,  he 
would  be  considered  as  acquiescing  in  the  voyage,  and  intend- 
ing to  be  responsible  for  his  share  in  the  expenses  and  losses, 
bat  deponent's  said  firm  did  not  thereby  say  or  admit  that 
either  said  Phillips  or  said  Wright,  or  both  of  them,  were 
actually  owners  of  any  share  of  said  ship,  nor  in  any  manner 
to  change  the  actual  relations  of  said  Phillips  or  said  Wright  to 
said  ship,  or  to  deponent's  said  firm. 
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The  defendants'  counsel  also  offered  in  evidence  the  answer  of 
the  defendants  in  such  former  suit,  in  which  they  alleged  that 
neither  Phillips  nor  the  plaintiff  ever  had  any  possession,  and 
had  not  before  claimed  to  share  the  earnings,  and  had  nev^r 
paid,  but  always  declined  to  pay  any  expenses;  and  that 
Howes  &  Co.  wrote  the  letters  referred  to,  to  both  Phillips 
and  Wright,  for  the  purpose  of  ascertaining  who  was  the 
owner  if  either  claimed  to  be  so ;  and  that  neither  ever  re- 
plied to  the  letter  to  him,  or  in  any  manner  acquiesced  in  or 
acknowledged  his  liability  for  expenses,  and  they  denied  that 
either  was  liable  to  pay  any  of  the  debts  of  the  ship. 

Both  of  these  offers  of  evidence  were  excluded  on  the  plain- 
tiff's  objection,  and  the  defendant  excepted. 

The  defendant  then  proved  by  Phillips^  as  a  witness,  that 
Howes  &  Co.  sent  to  him  a  letter  in  the  same  terms  as  that 
sent  to  Wright,  and  that  he  made  no  reply. 

At  the  close  of  the  trial  the  judge  ordered  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed,  and  judment  having 
been  entered  the  defendant  appealed. 

Joseph  H.  Choatey  for  the  defendant,  appellant. 

I.  The  action  being  for  goods  sold  and  delivered,  can  only 
be  sustained  against  the  defendant  Wright  by  showing  a  sale 
and  delivery  to  him,  or  for  his  account,  or  to  his  agent,  or  by 
his  request  or  authority.  The  question  of  the  nature  and 
extent  of  his  interest  in  the  vessel  is  only  material,  as  bearing 
upon  that  issue. 

II.  Wright  was  a  mortgagee  out  of  possession,  claiming  no 
interest  or  C^oncem  in  the  ship  until  the  voiting  of  the  letter 

*  of  November  19th,  1859.  Therefore,  for  the  goods  which,  by 
the  stipulation  and  the  bill  of  particulars,  appear  to  have  been 
sold  and  delivered  to  the  ship  prior  to  the  19th  of  November, 
1869,  and  which,  in  the  aggregate,  amount  to  $168.27,  the 
defendant  James  Wright  is  in  no  way  chargeable,  and  the 
direction  of  the  court  to  the  jury  to  find  a  verdict  for  that 
part  of  the  bill  was  clearly  erroneous. 

1.  As  a  mortgagee  out  of  possession,  he  was  not  liable, 
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although  his  name  may  have  appeared  in  the  register.  Those 
goods  were  not  bought  at  his  request  or  in  his  name,  and 
"whatever  view  the  court  may  take  of  the  letter  of  November 
19th,  as  affecting  his  liabilities  subsequently,  it  can  have  no 
reflexive  force  as  between  Wright  and  the  plaintiff,  to  make 
him  liable  for  goods  sold  to  other  parties  before  that  letter  was 
written. 

2.  The  sales  prior  to  the  19th  of  November  were  made  to 
the  ship's  keeper,  the  ship^s  husbands  or  the  master,  all  of 
whom  were  total  strangers  to  Wright.  They  did  not  buy  in 
his  name,  or  for  his  account,  or  by  his  authority.  It  was  not 
communicated  to  him  in  the  letter  of  the  19th  that  any  such 
purchases  had  been  made. 

3.  As  between  Wright  and  the.  owners  of  the  other  three 
quarters,  it  may  be  that  they  may  be  entitled  to  bring  into 
their  account  all  expenses  incurred  by  them  in  outfit  for 
that  voyage,  before  as  well  as  after  the  letter  was  written.  But 
the  plaintiff  has  nothing  to  do  with  that ;  he  sold  his  goods 
to  other  parties,  not  to  Wright,  and  he  must  look  to  them, 
and  not  to  him,  for  the  price. 

4.  Whatever  effect  may  be  given  to  the  letter,  it  can  have 
no  greater  force  than  an  absolute  transfer  of  one  quarter  on 
that  day  to  a  stranger  would  have.     Such  a  transfer  could  not 
subject  the  purchaser,  even  if  he  subsequently  participatM-iaiP^ 
the  voyage,  to  any  liability  to  the  sellers  for  goods  before  tl^  W 
transfer  sold  and  delivered  to  the  ship.  *-'  r 

III.  The  letter  of  November  19th,  and  ilie  fiSiilure  'of  the    ^ 
defendant  Wright  to  reply  to  it,  did  not  altef  his  Ijegal  relation   J 
to  the  ship.    He  still  remained  a  mortgagee  o^t^  of  poi^sftsfii^,  J 
and  as  such  not  liable  for  her  supplies,  nor  eMtled  tQ^JfSK 
earnings.  ^ 

1.  The  only  test  of  liability  for  repairs  and  supplies  furnished 
tea  ship  is  whether  the  contract  was  made,  or  the  supplies 
procured  by  the  authority,  express  or  implied,  of  the  pereon 
sought  to  be  charged.  If  he  is  in  fact  a  mortgagee  and  has 
not  taken  possesion,  he  is  not  liable.  (Mitcheson  v.  Oliver ^  1 
JwUt,  900,  Eoochtq.    S.  O.  5  Ullis  &  Black.  419.    Myers  v. 
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waits,  17  a  B.  riy  92.  S,  a  on  appeal  in  Excheq.  18  id. 
886.  Eachwood  v.  LycMy  17  id.  124.  Brodie  v.  Howard, 
Id.  109.  2  Parsons  on  Marit  Law,  pp.  113,  120,  and  ca«e« 
there  cited.) 

2.  The  defendant  Wright  never  did  take  possession,  nor  do 
any  thing  which  in  view  of  his  status  as  mortgagee  of  one 
quarter,  was  in  law  equivalent  to  taking  possession. 

3.  When  the  letter  of  November  19th  was  written  by  the 
other  owners  to  Wright,  he  did  not  occupy  such  a  relation  to 
the  ship  as  that  his  silent  receipt  of  it  could  become  an  accept- 
ance of  the  proposition  made  in  it,  or  equivalent  to  a  contract 
upon  the  terms  proposed. 

(a.)  There  was  no  relation  of  partnership,  part  ownership, 
or  of  agency  existing  which  would  give  the  eflfect  to  the  letter 
and  its  silent  receipt,  which  the  plaintiff  attempts  in  this  case 
to  give  to  such  silent  receipt,  and  the  defendant's  failure  to  call 
for  the  security  offered.  A  part  owner's  relation  to  the  other 
part  owners  may  be  such  that  no  other  construction  could  be 
put  upon  such  conduct  on  his  part,  than  that  he  assented  to  the 
joint  enterprise.  But  a  mortgagee  of  one  part,  until  possession 
taken,  stands  in  no  relation  whatever  to  the  owners  of  the 
other  part,  and  can  not  call  upon  them  for  security,  nor  they 
upon  him,  to  take  part  in  the  business. 

(b.)  As  between  the  plaintiff  and  the  defendant  the  lattar 
is  not  by  the  fact  of  his  failing  to  dissent  from  the  letter  of 
November  19th,  estopped  to  deny  the  authority  of  persons  in 
charge  of  the  ship  to  order  supplies  on  his  account,  because 
that  fact  was  not  communicated  to  the  plaintiff,  nor  did  he 
act  or  rely  upon  it,  or  part  with  his  goods  upon  the  feiith  of  it. 

(c.)  Phillips  himself  never  had  possession,  and  Wright  was 
only  a  mortgagee  under  him. 

IV.  Whatever  acts  on  the  part  of  a  mortgagee  of  a  minor 
portion  of  a  vessel  may  be  tantamount  to  taking  possession, 
since  his  right  as  against  his  mortgagor,  to  have  the  possession 
and  enjoyment  of  the  interest  mortgaged,  may  conflict  with 
the  right  of  the  majority  owners  to  keep  exclusive  possession  of 
the  whole  vessel,  he  can  not  be  subrogated  to  all  the  rights  of  his 
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^rtgagor^  and  clothed  with  all  the  rights  and  consequent 

Abilities  of  absolnte  owner  of  a  part  unless  he  either  takes 

^tual  possession,  or  is  pennitted  by  his  mortgagor  to  receive 

^  aliare  of  the  earnings,  or  some  transaction  takes  place  be- 

WoQii  the  mortgagor  and  mortgagee  by  which  the  latter  sup- 

lilants  the  former  in  the  enjoyment  of  the  morlgaged  property. 

l^ut  the  mortgagee  of  one  quarter,  and  the  owners  of  the  other 

ikoee  quarters,  could  not  by  a  private  arrangement  between 

themselves,  not  made  known  to  the  mortgagor,  foreclose  his 

rights. 

7.  The  plaintiff's  rights  growing  out  of  his  sale  of  supplies 
to  Howes  &  Co.  or  to  the  master  or  the  ship  keeper,  for  the 
ship,  are  not  to  be  ccmfounded  with  any  rights  which  HoWes 
&  Go.  may  base  upon  the  letter  of  November  19th,  to  hold 
the  defendant  as  a  partner  in  the  enterprise  to  Ban  Francisco. 
The  writing  and  receipt  of  that  letter  created  no  privity  of 
contract  between  the  plaintiff  and  defendant.  The  owners  can 
take  no  advantage  of  that  transaction,  because  they  subse- 
.  quenily  ignored  it,  acted  as  if  bo  arrangement  for  a  joint 
enterprise  had  been  made ;  received  and  appropriated  to  their 
own  use  the  $25,000  accruing  on  the  voyage  to  San  Francisco ; 
refdsed  to  pay  or  account  for  any  portion  thereof  to  the  defend- 
ant, and  disposed  of  all  the  return  charter  money  without 
eonsnlting  him,  and  uniformly  refnsed  to  recognize  him  as 
having  any  interest  in  the  earnings  of  the  vessel.  It  will  be 
grossly  inequitable  to  treat  the  transaction  of  November  19th, 
as  chfu^ng  the  defendant  for  supplies,  when  the  other  owners 
repudiated  it,  and  monopolized  the  earnings,  and  the  sole  ben- 
efit of  the  supplies  sold  to  them  by  the  plaintiff. 

VL  No  new  liability  was  assumed  by  the  defendant  Wright, 
l^  filing  his  complaint  in  this  court,  in  Februaiy,  1861,  which 
is  set  out  in  the  printed  case. 

(a.)  The  sole  object  of  that  action  was  to  ascertain,  by 
a  competent  adjudication,  his  rights  and  liabilities  in  the 
premises,  and  in  the  event  of  establishing  a  right  as  part 
owner,  to  provide  thereby  for  the  liabilities  of  that  relation,  by 
impounding  the  return  charter  money. 
EoB.— I.  20 


/ 
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(&.)  No  fact  is  stated  in  that  complaint  different  from  or 
inconsistent  with  or  in  addition  to  the  facts  in  evidence  here. 
The  legal  conclusions  stated  in  that  bill  must  be  copstmed  in 
view  of  the  facts  in  evidence.  Wright's  allegation  in  the  bill, 
that  he  did  not  elect  to  have  the  voyage  performed  at  the  ex- 
pense of  Howes  &  Co.  and  that  he  acquiesced  in  the  voyage  to 
San  Francisco,  mean  simply,  that  he  did  not  make  the  answer 
called  for  by  Uie  letter,  which  is  the  only  tBLCt  upon  which 
those  allegations  were  predicated,  because  it  is  proved  that 
after  the  receipt  of  the  letter,  Wright  never  made  any  com- 
munication whatever  to  the  writers  of  it 

(c.)  If  the  allegations  of  Wright's  complaint  are  to  be  taken 
as  additional  material  evidence,  it  can  only  be  as  evidence  of 
what  his  intentions  were,  and  as  going  to  show  an  understand- 
ing or  agreement  between  him  and  Howes  &  Co.  If  his 
intentions  were  material  evidence,  then  it  should  have  been  left 
to  the  jury  to  find  as  matter  of  fact  what  that  intention  was, 
and  the  evidence  offered  as  to  what  passed  in  the  mind  of  the 
other  contracting  party,  Suydam,  should  not  have  been  ex- 
cluded. 

(d.)  If  the  defendant  was  not,  at  the  time  of  filing  that 
complaint,  a  mortgagee  in  possession,  and  as  such  liable  for 
the  supplies,  and  entitled  to  a  share  of  the  earnings,  he  did 
not  make  himself  so  by  filing  his  bill  and  claiming  that  po- 
sition. (Gardner  v.  Oazenovcy  1  HurUt.  &  N.  423.  WiUis 
V.  Po/mer,  7  C.  B.  N.  S.  340.) 

(e.)  The  filing  of  that  complaint  can  not  be  regarded  as  an 
election  on  Wright's  part  under  the  letter  of  November  19th, 
because  it  manifestly  was  not  intended  as  such,  and  the  voy- 
age to  San  Francisco,  to  which  alone  that  letter  related,  had 
then  long  since  ended,  and  its  earnings  been  received  and 
appropriated  by  the  other  owners. 

VII.  The  following  exceptions  were  well  taken  by  the 
defendant,  and  upon  either  of  them  the  judgment  below 
should  be  reversed,  viz : 

1.  To  the  ruling  of  the  court,  refusing  to  compel  the  plain- 


NEW  YORK— NOVEMBEB,  1863.  307 

Delano  9,  Wright. 

tiSr  -Lg  elect  on  which  count  he  would  proceed,  he  haying  con- 
fessedly but  one  cause  of  action. 

2.  1q  the  admission  of  the  question,  upon  whose  credit  the 
good^  were  furnished — that  being  a  mere  question  of  law,  and 
it  l>oxng,  upon  the  decisions,  immaterial  upon  whose  credit  they 
woro  :fiimished. 

3.  I0  thQ  exclusion  of  the  affidavit  of  James  A.  Suydam, 
vl^olx  was  distinctly  referred  to  in  the  complaint  put  in  evi- 
^6>^o^  on  the  other  side,  and  which  tended  directly  to  disprove 
^y  a^eement  between  the  defendant  and  Howes  &  Co.  that 
^  filxould  be  concerned  in  the  voyage. 

^  ^  7o  the  exclusion  of  the  answer  put  in  by  the  defendants 
"^  *b«  suit  of  Wrighi  V.  Howes  et  al. 

^2  ^^  ^^  exclusion  of  the  evidence  o£fered,  to  show  the  di»- 
'^^^J^tion  made  by  Howes  &  Co.  of  the  charter  moneys  on  the 
^^^^^^  voyage,  it  being  material  to  show  that  they  refused  to 

^Stiize  the  defendant  as  a  part  owner. 

^*  To  the  exclusion  of  the  question  as  to  what  was  in  the 
T&D^d  of  Suydam  when  he  wrote  the  letters  of  November  19 ; 

fot  the  reasons  stated  in  point  vi. 

7.  To  the  exclusion  of  the  question  as  to  what  response  the 
defendant  made  to  the  account  rendered  to  him  by  Howes  & 
Co. ;  because  his  response  was  part  of  the  res  gestcsy  and  was 
material  to  the  defendant  to  show  that  he  refused  to  be  re- 
cognized as  part  owner,  and  to  rebut  any  presumption  which 
might  be  raised  against  him  by  the  rendering  of  an  account 
without  objection  on  his  part 

8.  To  the  evidence  offered,  to  show  that  the  claims  of 
Wright,  preferred  in  the  suit  of  Wright  v.  Howes  et  al,  had 
been  resisted. 

9.  The  exceptions  taken  to  the  judge's  charge,  as  involving 
tbe  merits  of  the  case. 

J.  T.  Williams^  for  the  plaintiff,  respondent. 

I.  The  question  of  the  liability  of  Wright  does  not  depend 
upon  the  question,  whether  or  not  he  is  entitled  to  recover  his 
proportion  of  the  earnings  of  the  voyage  of  his  co-owners. 
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1.  His  co-owners  may  defeat  his  claim  upon  g]:<)and8  otiier 
than  that  he  did  not  consent  to  participate  in  the  vojage.  Bat 
as  the  plaintiff  in  this  action  is  not  a  party  to  that,  he  can  not 
be  prejudiced  by  any  thing  that  may  be  done  in  that. 

2.  We  are  entitled  to  take  the  sworn  statements  of  Wright 
to  be  true,  and  if,  assuming  them  to  be  true,  we  are  entitled, 
as  a  question  of  law,  to  recover,  the  verdict  cau  not  be  dis- 
turbed. 

S.  There  was  no  effort  on  the  trial  to  discredit  Wright's 
Bwom  statements  made  in  the  other  suit.  The  &ctR  stated  by 
him,  and  given  in  evidence  by  the  plaintiff  on  the  trial,  were 
not  disputed.  In  consenting  that  there  was  no  question  of  fact 
for  the  jury,  it  was  admitted  that  the  Allegations  given  in  evi- 
dence by  i^e  plaintiff  were  true.  Indeed  this  is  so,  unless  the 
defendants  specially  claim  the  right  to  go  to  the  jury  upon 
some  question  of  fact. 

4  But  in  feet  the  defendant's  right  to  particix)ate  in  the 
voyage  to  San  Francisco,  under  the  letter  of  November  19,  is 
not  disputed  by  his  co-owners,  in  that  suit,  or  elsewhera  It  is 
only  his  right  to  participate  in  the  return  voyage,  that  is  in 
any  wise  disputed.  The  goods  in  question  were  furnished  to  fit 
out  the  vessel  for  the  voyage  to  San  Francisco. 

II.  Even  if  the  bill  of  sale  was  in  fact  intended  as  a  mort- 
gage, it  is  not  in  the  mouth  of  Wright  to  all^e  it  as  against 
the  plaintiff,  .who  parted  with  the  goods  upon  the  faith  of  his 
ownership. 

III.  None  of  the  exceptions  taken  by  the  defendant  on  the 
trial  are  well  taken. 

By  the  Court,  Boswobth,  Ch.  J.  The  defendant  Wright 
was,  apparently,  the  owner,  but  in  fact,  the  mortgagee  of  one 
quarter  of  the  ship,  and  as  such  had  the  right  to  take  such 
possession  as  an  owner  of  one  quarter  lawfully  might  take. 

When  the  letter  of  the  19th  of  November,  1859,  was  written, 
the  goods  in  question  to  the  amount  of  $168.27  had  been 
furnished.  The  residue  of  them,  amounting  to  $78.09,  were 
furnished  subsequently. 
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The  defendant  is  not  liable  for  the  goods  delivered  prior  to 
Kovember  19,  1859,  by  reason  of  any  facts  then  existing.  He 
is  not  liable  merely  because  he  was  then  a  registered  part 
owner.  (Hachwood  v.  LyaMy  17  Com,  B.  124)  The  person 
ordering  the  supplies  was  not  acting  therein  as  his  agent,  nor 
had  he  been  held  out  or  recognized  by  the  defendant  as  author- 
ized to  act  for  him.  On  such  a  state  of  fiEtcts,  a  mortgagee, 
though  made  such  by  a  bill  of  sale  absolute  on  its  face,  is  not 
liable.  {Brodie  v.  Howard^  id.  109.  Mitcheson  v.  Oliver^ 
5  EUis  &  Bl  419.    Mclntyre  v.  ScoUy  8  John.  159.) 

If  the  defendant  is  liable  for  these  supplies  and  for  those 
subsequently  fumi6hed,.it  is  by  force  of  the  communication 
made  to  him  of  the  date  of  November  19,  1859,  and  proof  of 
his  assent  to  the  voyage,  and  to  be  deemed  liable  '^  for  the  ex- 
penses, bills  and  outfits  attending  such  voyage,''  and  ''to  be 
responsible  for  his  share  in  the  expenses  and  loss.''  There  is  no 
pretense  that  the  plaintiffs  knew  this  communication  had  bebn 
made,  and  of  course  they  were  not  influenced  by  it  in  declin- 
ing the  supplies  furnished  subsequent  to  its  date.  But  those 
facts  do  not  determine  the  question  of  Wright's  liability. 

If  what  is  proved,  in  connection  with  the  facts  offered  to  be 
proved  and  excluded,  entitles  the  defendant  to  share  in  the 
profits  of  the  voyage,  then  I  think  he  is  liable  for  a  fourth  part 
of  the  outfit,  as  between  himself  and  the  other  part  owners, 
and  for  the  whole  to  those  persons  who  furnished  necessary 
supplies  for  the  voyage,  in  good  faith.  {Outling  v.  Robertson j 
7  Mann.  &  Or.  336.  Muldon  v.  Whittoch,  1  Oowen,  290. 
Budman  v.  FeicOer,  20  N.  Y.  Rep.  437 ;  and  see  Provost  v. 
Patchin,  5  8eld.  235.) 

The  letter  of  the  19th  of  November  requests  the  defendant, 
if  he  desired  to  have  the  voyage  performed  at  the  expense  and 
for  the  profit  of  Howes  &  Co.,  to  please  say  so,  and  states  that 
he  should  receive  a  bond  for  the  safe  return  of  the  vessel,  other- 
wise they  should  consider  that  he  acquiesced  in  the  voyage, 
and  intended  to  be  responsible  for  his  share  of  the  expenses  and 
losses.  The  defendant  Wright  sent  no  reply.  Nothing  sub- 
sequently occurred,  prior  to  the  termination  of  the  voyage,  to 
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affect  the  relations  between  him  and  Howes  &  Co.  created  by 
this  communication  and  Wright's  omission  to  reply  to  it. 

Good  faith  requires  that  the  defendant  Wright  should  be 
deemed  to  have  acquiesced  in  the  voyage  as  one  to  be  made 
for  account  of  himself  and  Howes  &  Co.,  as  part  owners  of  the 
ship,  and  that  he  and  they  should  be  estopped  to  deny  that 
such  was  their  position  and  relation  to  each  other. 

The  defendant  Wright,  in  a  suit  brought  by  him  against 
Howes  &  Co.  and  others,  in  his  verified  complaint  of  the  30th 
of  January,  1861,  alleges  that  he  received  the  notice  or  letter 
of  the  19th  of  November,  1859,  and  avers  that  "  he  acquiesced 
in  such  voyage  of  said  vessel  ^  ^  as  for  his  account  and 
risk  as  to  the  one  fourth  interest  corresponding  with  the  share 
of  said  vessel  so  conveyed  to  him  as  aforesaid." 

Assuming  this  fact  to  be  so,  then  he  assented  to  the  voyage 
with  all  the  incidents  and  liabilities  attaching  to  a  part  owner, 
quoad  hoc. 

It  must  be  assumed,  for  all  the  purposes  of  this  trial,  that 
he  so  assented.  He  has  deliberately  made  oath  as  a  basis  of 
judicial  proceedings  instituted  by  him,  that  he  did  so  assent. 
No  subsequent  fact  or  circumstance  occurring  prior  to  the 
termination  of  the  voyage  has  been  proved,  which  tends  to 
show  that  he  did  not  then  so  assent,  or  that  Howes  &  Co.  did 
not  consider  that  he  so  assented. 

If  Mr.  Wright  was  unwilling  to  assent  to  the  proposed  use 
of  the  ship,  he  might,  on  taking  possession  under  his  bill  of 
sale,  have  compelled  Howes  &  Co.  to  give  a  stipulation  for  her 
safe  return,  upon  a  proper  libel  filed  in  the  admiralty  requir- 
ing it.-    {The  New  Orleans  v.  Phoebus^  11  Pet  175,  183.) 

Such  a  stipulation  having  been  required  and  given,  if  the 
ship  had  been  lost,  Howes  &  Co.  would  have  been  liable  to 
Mr.  Wright  for  the  value  of  his  interest ;  but  not  liable  to 
account  to  him  for  any  part  of  the  profits.  {Strelby  v.  Wilson^ 
1  Vem.  297.) 

But  no  stipulation  having  been  required  or  given,  if  the  ship 
had  been  lost,  Wright  would  have  no  claim  upon  Howe^a  & 
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Co.  hj  reason  of  such  loss.    .  (Strelby  v.    WUson,  supra. 
Moody  V.  Bucky  1  Sand/.  304    Para.  Merc.  L.  335,  n  2.) 

Such  being  the  position  of  Mr.  Wright  and  of  Howes  &  Co., 
to  each  other,  it  wonld  seem  to  follow  that  the  letter  of  the 
19th  of  Nov.  1861,  related  to  a  subject  in  respect  to  which  it 
was  his  duty  to  speak,  and  contained  direct  declarations  with 
respect  to  his  rights,  and  that  his  silence  in  omitting  to  reply 
might  properly  be  r^arded  as  an  acquiescence  by  him  in  the 
alternative,  in  which  the  letter  stated  he  would  be  deemed  to 
acquiesce  if  he  omitted  to  reply,  that  he  preferred  and  desired 
a  bond  for  the  safe  return  of  the  ship.  (1  Oow.  dk  HUFs  and 
Edw.'s  Notes,  p.  437,  note  127.) 

But  this  rule  and  its  just  application  do  not  constitute  the 
strength  of.  the  plaintiff's  case.  Mr.  Wright  has  deliberately 
made  oath,  as  a  basis  of  judicial  action,  that  he  did,  in  £Etct, 
acquiesce  in  the  voyage.  And  even  if  it  were  permissible  for 
him  to  prove  the  contrary  in  this  action,  there  is  no  evidence 
tending  to  show  that  he  did  not  in  truth  assent. 

If,  as  he  has  deposed,  he  did  then  assent,  he  is  clearly  liable 
for  the  supplies  furnished  subsequently.  In  equity  and  good 
conscience,  he  is  equally  liable  for  all  proper  supplies  for  the 
voyage  furnished  previously,  to  any  one  who  furnished  them, 
in  good  faith  J  on  the  credit  of  all  the  owners. 

They  were  a  necessary  part  of  the  expense  of  the  voyage,  in 
the  profits  of  which  he  was  to  participate,  and  in  which  voy- 
^  he  acquiesced,  ^'  as  for  his  account  and  risk  as  to  the  one 
fourth  interest  corresponding  with  the  share  of  said  vessel  so 
conveyed  to  him  as  aforesaid.'^ 

As  to  such  voyage,  and  its  appropriate  outfits,  he  stood  in 
the  position  of  an  actual  part  owner  of  the  ship,  assenting  to 
and  authorizing  it ;  and  the  legal  result  is,  that  he  is  liable  as 
a  part  owner,  authorizing  the  fitting  out  and  employment  of 
the  ship. 

The  refusal  of  Howes  &  Co.,  after  the  voyage  was  concluded, 

to  deal  justly  with  him  (and  their  attempt  to  defeat  his  claim 

to  any  profits  to  which  he  was  entitled,  if  held  to  the  promise 

I     contained  in  their  letter  of  the  19th  of  Nov,  1859,  if  they 
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haye  80  attempted,)  can  not  a£Fect  his  rights  or  their  liabilities, 
nor  the  rights  of  third  persons. 

They  should  not  now  be  permitted  to  allege  that  Mr.  Wright 
did  not  make  such  an  election  as  they  in  writing  informed  him 
he  would  be  deemed  to  have  made  if  he  did  not  reply  to  that 
letter,  nor  that  his  rights  as  between  him  and  them  are  not 
the  same  as  they  would  be  if  a  formal  written  contract  con- 
forming to  such  election  had  been  signed  by  them. 

Df  the  yiews  already  expressed  as  to  the  merits  of  the  action 
are  correct,  the  exceptions  taken  are  untenable. 

/]?he  judgment  should  be  affirmed.    . 


Edward  Weston  et  al.  plaintiflfs,  vs.  Jambs  Wright  (who 
was  impleaded  with  Amos  Howes  et  cU.)  defendant. 

1.  The  same  principle  adopted  hi  regard  to  the  liability  of  a  mortgagee,  for 
lepaim  mider  similar  circumstances,  as  in  the  preceding  case  of  JMmic  r. 
Wright  it  al,  tor  BupplioB. 
2^  In  an  action  against  him  to  recover  for  such  repairs,  OTidence  of  the  agree- 
ment upon  which  the  bill  of  sale  to  his  grantor  was  made,  and  that  the  ship^4 
husbands  had  notice  that  it  was  a  mere  collateral  security,  is  not  admisidble. 
Nor  is  an  affidavit,  made  by  one  of  them  in  such  former  suit,  denying  that 
.  such  mortgagee  consented  to  the  voyage,  or  was  liable  for  expenses;  nor 
evidence  as  to  what  disposal  they  had  made  of  the  proceeds  of  the  voyage. 
(Before  Bo8WOBT^,  Oh.  J.  and  White  and  Mohbll,  JJ.) 
•         *     Heard  November  2, 1868 ;  decided  November  28, 186S. 

Exceptions  directed  by  the  court  at  the  trial  to  be  heard  in 
the  &tst  instance  at  general  term. 

This  action  was  brought  by  Edward  Weston,  Heniy  T. 
Dortic,  George  8.  Weston,  and  Ffederic  De  Billier,  against 
Amos  Howes,  Mulford  Howes,  James  A.  Suydam,  and  James 
WiSght,  to  recover  for  repairs  to  the  ship  Neptune's  Gar. 

None  of  the  defendants  but  Wright  interposed  any  defense. 

On  the  6th  February,  1858,  one  Phillips  conveyed  to  the 
defendant  Wright,  by  a  bill  .of  sale,  absolute  upon  its  face,  the 
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one  fourth  part  of  the  ship  ^'Neptune's  Gar/'  The  bill  of 
sale  was  properly  acknowledged  and  recorded  in  the  offioe  of 
the  collector  of  customs  of  the  port  of  New  York.  The 
lemaining  three  fourths  of  the  ship  were  owned  by  the  other 
defendants. 

The  action  was  for  goods  sold,  materials  furnished  and  work 
perfbrttied,  to  and  for  the  ship,  between  the  29th  of  October 
and  27ih  of  December,  1859. 

Howes  &  Go.  who  were  owners  of  one  half  the  ship,  were 
also  agents  for  the  owners.  Upon  the  return  of  the  ship  from 
a  preceding  voyage,  in  October,  1859,  thd«agents  sent  her  to 
the  ship  yard  of  the  plaintiff's  assignors  for  necessary  repairs. 
The  repairs  were  commenced  on  the  29th  of  October  and  com- 
pleted Dec.  27, 1869. 

The  defendant  Wright  denied  in  his  answer  that  he  was 
owner  of  any  part  of  the  ship,  and  denied  all  liability  for  the 
repairs  famished.  He  proved  on  the  trial  that  the  bUl  of  sale 
from  Phillips  to  him,  although  absolute  on  its  face,  was  given 
as  collateral  security  for  advances  made  by  him  to  Phillips, 
and  was  therefore  a  mortgage. 

The  cause  was  tried  oi|  the  20th  of  November,  1862,  before 
Chief  Justice  Boswobth,  and  a  jury. 

The  documentary  evidence  received  and  that  which  was 
offiared  and  excluded  was  the  same  as  in  the  case  of  D^no 
agunstthe  same  defendants,  reported  ante^  298. 

Among  other  evidence  offered  by  the  defendant  was  proof  of 
the  agreement  upon  which  Phillips,  the  vendor  of  the  bill  of 
aale  held  by  the  defendant,  became  assignee  of  the  interest 
thereby  granted  ;  also,  that  at  the  time  of  the  chartering  of 
the  ship  on  her  outward  voyage,  and  on  November  19th,  1859, 
the  homeward  charter  had  not  been  agreed  upon,  and  was  not 
in  contemplation  by  the  ship's  husbands ;  also  that  Howes  & 
Go.  had  assigned  away  the  moneys  due  on  the  charter  party 
for  the  return  voyage. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jnry  that  the  defendant  Wright  was  not  liable  for  any  of  the 
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repairs.  The  court  refused  so  to  charge,  and  the  defendant 
excepted. 

He  farther  requested  the  court  to  chai^  that  the  defendant 
was  not  liable  for  any  repairs  done  prior  to  November  19th, 
1859.  The  court  refused  so  to  charge,  and  the  defendant 
excepted. 

There  were  also  several  exceptions  taken  by  the  defendant, 
during  the  trial,  which  are  noticed  in  the  opinion  below. 

The  judge  directed  the  jury  to  find  for  the  plaintiff  the 
amount  claimed,  with  interest,  to  which  direction  the  defendant 
excepted.  • 

The  judge  suspended  the  judgment  and  directed  the  excep- 
tions to  be  heard  in  the  first  instance,  at  the  general  term. 

J.  T.  WiUiamSyioT  the  plaintiffs. 

I.  It  is  not  to  be  assumed  upon  the  case  as  it  now  stands, 
that  the  bill  of  sale  from  Phillips  to  Wright  was  intended  to 
be  a  mortgage  to  secure  an  indebtedness  from  Phillips  to 
Wright. 

1.  That  pretense  is  found  not  to  be  a  fact  by  the  verdict  of 
the  jury.  If  the  defendant  wished  to  avail  himself  of  snch 
fact  as  an  element  of  a  defense,  he  should  have  asked  to  go  to 
the  jury  on  it  and  had  it  found  in  his  favor.  He  should  also 
hav«  gone  to  the  jury  upon  the  question  of  possession,  and 
had  a  finding  of  fact  in  his  favor  upon  that  point,  if  indeed 
he  was  able  to  obtain  such  b,  finding.  Not  having  done  so,  the 
verdict  is  conclusive  against  him  upon  both  these  facts,  the 
presumption  being  that  all  the  facts  which  the  evidence  would 
legally  permit  the  jury  to  find,  they  in  fact  did  find  in  order 
to  sustain  their  verdict. 

2.  Nor  is  this  rule  in  anywise  softened  or  changed  by  the 
fact  that  the  verdict  was  directed  by  the  court.  On  the  con- 
trary, it  is  greatly  ^trengthened  by  the  fact — for  the  omission 
to  ask  to  go  to  the  jury  upon  any  question  of  fact  is  an  admis- 
sion upon  the  trial  that  there  is  no  fact  advantage6u8  to  the 
legal  rights  of  the  party  which  the  jury  could  have  found  in 
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his  favor — and  therefore  he  suffers  them  all  to  be  in  l^al 
effect  found  against  him. 

3.  It  is  clear,  from  the  undisputed  facts  of  the  case,  that 
no  such  relation  as  that  of  mortgagee  not  in  possession  could 
have  possibly  existed  between  Phillips  and  Wright 

It  is,  however,  enough  that  the  plaintiff  would  have  con- 
tended to  the  jury  that  no  such  leliation  as  that  of  mortgagee 
out  of  possession  existed,  and  upon  this  point  he  would  have 
had  a  right  to  go  to  the  jury,  had  it  not  been  conceded  in  his 
&vor  by  the  verdict. 

IL  But  if  Wright  had  originally  been  only  a  mortgagee 
out  of  possession,  the  note  of  the  19th  of  November,  and  his 
consent  to  the  terms  thereof,  as  proven  by  his  affidavit  and 
sabsequent  acts,  were  equivalent  to  taking  possession  of 
the  ship. 

III.  Had  the  defendant  upon  the  trial  desired  to  submit 
the  question,  as  to  his  intentions,  to  the  jury,  he  was  bound  to 
daim  that  privilege  at  the  trial.  Not  having  done  so,  the 
&ct  must  be  deemed  to  have  been  found  against  him — ^it 
most  be  deemed  to  have  been  conceded  that  then  he  did  intend 
to  assent  to  the  proposal  contained  in  the  letter.  (  WincheU  v. 
Hichs,  18  N.  T.  Rep.  558.    Dowa  v.  Bush,  28  Barb.  157.) 

lY.  The  objection  that  Wright  was  not  liable  for  the  repairs 
d<Hie  before  the  19th  of  November  is  not  well  taken. 

Joseph  H.  Ohoatey  for  the  defendant. 

Argued  substantially  the  same  points  made  by  him  in  the 
preceding  case  of  Delano  against  the  same  defendant,  citing 
in  addition  to  the  cases  there  cited  against  holding  a  mort- 
gagee not  in  possession  liable  for  supplies,  &c.  the  case  of  Mac- 
kenm  v.  Pooley^  (11  Exch.  638.) 

Bt  the  Court,  Monell,  J.  The  defendant,  as  mortgagee 
of  the  ship,  out  of  possession,  would  not  be  liable  for  repairs 
or  supplies,  except  upon  an  express  contract.  It  was  com- 
petent for  him  to  show  by  parol  proof,  that  the  bill  of  sale 
from  Phillips  to  him,  which  by  its  terms  conveyed  to  him  the 
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absolute  ownership  to  one  fourth  of  the  ship^  was  given,  and 
received  as  collateral  security  for  advances  made.  The  evidence 
of  this  was  positive  and  uncontradicted,  and  established  that 
the  instrument  convejring  that  portion  of  the  ship  was  a  mort- 
gage, and  not  an  absolute  conveyance. 

The  defendant,  then,  can  only  be  made  liable  as  a  mort- 
gagee in  poeseasion;  and  the  question  arises  whether  there  was 
sufficient  uncontradicted  evidence  of  such  a  possession  by  the 
mortgagee,  as  authorized  the  direction  to  the  jury,  that  the 
plaintifiGs  were  entitled 'to  a  verdict.  There  was  no  dispute^ 
that  the  repairs  were  necessary  ;  nor  that  they  were  suppUed 
to  the  ship  upon  the  order  of  the  ship's  husbands. 

The  owners  of  ships,  unlike  any  other  personal  property, 
are  tenants  in  common,  and  the  possession  of  one  is  the  posse- 
sion of  all.  (Pars.  Mar.  LatOy  vol.  1,  p.  82.)  The  possession 
of  a  mortgagee  may  be  constructive,  and  need  not  be  manaal. 
Any  act  which  can  be  deemed  in  some  degree  equivalent  to 
public  notice  that  he  is  owner,  added  to  his  legal  title  as  owner, 
confers  upon  him  the  responsibilities  and  liabilities  of  an  owner. 
(Ibid.  112.  Miln  y.  Spinola,  4  Hilly  177)  The  case  shows 
tiiat  Howes  &  Go.f  the  ship's  husbands,  on  the  19th  of  Novem- 
ber, 1859,  wrote  to  the  defendant  as  follows  :  * 

^*  We  write  to  say  that  the  shijp  Neptune's  Car  is  chartered 
for  a  voyage  from  the  port  of  New  York  to  San  Francisco, 
California,  and  will,  in  due  time,  be  fitted  out  and  sent  on  the 
same ;  and  that  you  will  be  held  liable  for  the  expenses^  biUs 
and  outfits  attending  such  voyage.  In  case  you  desire  to  have 
the  voyage  performed  at  our  expense,  and  for  our  profit,  and 
to  receive  a  bond  for  safe  return,  please  to  say  so,  and  we  will 
give  it  with  pleasure ;  otherwise  we  shall  consider  that  yon 
acquiesce  in  the  voyage,  and  intend  to  be  responsible  for  yonr 
share  in  the  expenses  and  losses." 

To  this  letter  Howes  &  Co.  received  no  response  whatever. 
Here  was  an  express  notice  to  the  defendant  that  the  ship  was 
being  fitted  out  for  a  voyage,  and  that  he  would  be  field  liable 
for  the  expenses.  He  could  have  relieved  himself  from  respon- 
sibility by  consenting  that  the  voyage  should  be  perforfned  at 
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the  expense  of  Howes  &  Co.,  and  reoeiving  their  bond  for  safe 
retorn ;  and  he  was  apprised  that  if  he  did  not  consent  to  that, 
iJiey  shonld  consider  that  he  acquiesced  in  the  voyage  and 
intended  to  be  responsible  for  his  share  in  the  expenses. 

The  neglect  of  tiie  defendant  to  respond  to  this  letter,  conld 
properly  be  regarded,  and  I  think  the  law  so  regards  it,  as  an 
asaent  by  the  defendant  to  become  liable  for  the  expenses 
attending  the  outfit  of  the  ship.  Howes  &  Oo.  recognized  the 
right  of  the  defendant  to  participate  in  the  profits  of  the  voy- 
age, and  intended  he  should  be  liable  for  his  share  of  the 
expenses,  unless  he  agreed  that  the  voyage  should  be  made 
for  their  profit  alone. 

The  effect  to  be  given  «to  this  letter  and  the  defendant's 
nl^ce,  after  its  receipt  by  him,  was  to  imply  a  promise  by  the 
defendant,  to  pay  the  expenses  of  the  outfit  and  of  the  voyage  ; 
the  consideration  for  such  promise  being  the  anticipated  profit 
in  the  adventure. 

Had  the  evidence  stopped  here,  it  would,  I  tiiink,  have  been 
efficient  to  have  charged  the  defendant.  He  was  mortgagee, 
aod  had  the  right  to  take  possession ;  and  his  acquiescence  in 
the  voyage  and  consent  to  share  the  profits  and  losses,  was  the 
exercise  of  a  control  over  the  ship,  which,  within  MUn  v. 
S^nalay  (auprUy)  amounted  to  a  constructive,  if  not  actual, 
poBflession  of  the  vessel 

The  plainti£b,  however,  on  the  trial,  introduced  in  evidence 
an  amended  complaint,  sworn  to  by  him,  in  an  action  brought 
by  the  defendant  against  the  other  owners  of  the  ship,  for  an 
account  of  the  profits  of  the  ship  on  her  voyage  to  California 
and  back,  and  for  payment  to  ^lim  of  his  share  of  such  profits. 
In  this  complaint  he  asserts  his  rights  as  mortgagee ;  avers  the 
receipt  by  him  of  the  letter  of  the  19th  of  November,  and 
alleges  that  he  '^  did  not  elect  to  have  such  voyage  performed 
at  the  expense  or  for  the  profit  of  said  Howes  &  Co.,  but  that 
he  acquiesced  in  such  voyage,  as  for  his  account  and  risk  as  to 
the  one  fourth  interest.''  He  claimed  that  he  and  the  other 
owners  were  entitled  to  have  the  earnings  of  the  ship  on  that 
Toyage,  applied  to  the  discharge  of  the  liabilities  of  himself 
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and  the  other  owners^  ^^  created  through  and  under  the  manage- 
ment of  the  ship's  husbands,  in  the  course  of,  or  in  connection 
with  Buch  voyage."  That  Howes  &  Co.  had  not  applied  the 
earnings  of  the  ship  to  the  payment  of  the  expenses  attending 
snch  voyage,  and  the  outfit  therefor.  And  that  he  wonld  be 
exposed  to  loss  and  liability  from  the  non-payment  of  the  ou^ 
standing  claims  and  demands  against  the  vessel. 

In  an  affidavit  of  the  defendant  sworn  to  some  days  after 
the  verification  of  the  complaint,  to  obtain  an  injunction,  the 
defendant  states,  that  he  assumed  that  as  he  was,  under  the 
notice  from  Howes  &  Co.,  entitled  to  one  fourth  of  the  earnings, 
he  was  ^'  bound  for  a  corresponding  share  of  the  outfits  and 
expenses;"  that  the  outfits  and  supplies  ^^ procured  be/ore 
starting"  were  in  part  for  the  return  voyage,  and  if  he  had 
not  supposed  he  was  to  participate  in  tiie  earnings  of  the 
return  voyage,  "he  would  not  have  acquiesced  in  such  proposal" 
He  further  says,  that  assuming  the  notice  of  November  19  and 
his  acquiescence  therein^  to  have  plased  him  in  the  l^al 
position  of  mortgagee  in  possession,  no  subsequent  event 
occurred,  changing  his  relation  to  that  of  mortgagee  out  of 
possession. 

These  several  statements  made  by.the  defendant  under  oath, 
were  not  only  competent,  but  strong  evidence  of  the  oonstroo- 
tion  put  by  him  upon  his  legal  position  to  the  ship,  and  shonld, 
I  think,  be  deemed  conclusive  upon  him. 

It  is  claimed  by  the  defendant  that.he  can  not  be  held  liable 
for  any  work  or  labor  bestowed,  or  supplies  furnished  to  the 
ship  prior  to  the  19th  of  November.  The  order  was  an  entire 
order  to  put  upon  the  ship  certain  repairs,  deemed  necessaiy 
on  her  return  from  a  previous  voyage,  and  before  her  departure 
on  her  contemplated  voyage  to  San  Francisco.  The  bill  of 
items  shows  that  prior  to  that  date  the  repairs  amounted  to 
$2,095.99. 

The  liability  of  the  defendant  for  the  repairs  furnished  prior 
to  the  19th  of  November,  depends  upon  the  position  he  occu- 
pied on  that  day  with  respect  to  the  ship.  If  there  was  noth- 
ing in  his  then  attitude  which  reached  back  to  the  time  the 
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order  was  given,  he  was  not  liable.  We  are  to  assume  that 
the  repairs  were  necessary.  They  were  put  upon  the  ship  prior 
to  her  embarking  npon  a  voyage  which  was  to  be  undertaken 
for  the  joint  profit  of  all  the  owners.  ^These  repairs  were 
necessarily  a  part  of  the  expenses  of  the  ship,  and  were  made 
to  enable  the  vessel  to  perform  her  voyage ;  and  it  was  but 
just,  that  those  who  were  to  participate  in  the  gains  which 
woidd  come  to  them  from  the  adventure,  should  contribute 
towards  helping  the  ship  perform  her  voyage.  Without  repairs 
the  ship  in  her  condition  could  not  go  to  sea,  and  all  concerned 
received  the  benefit  of  the  work  put  upon  her.  As  those 
repairs  contributed  to  the  defendant's  gain,  it  would  be  unjust 
towards  those  who  made  them,  on  the  credit  of  those  who  were 
liable,  to  rdease  him  from  payment. 

Bat  apart  from  this,  even  if  there  is  no  express  or  implied 
promise  by  the  defendant  to  pay,  his  subsequent  recognition  of 
the  claim  is  sufficient  to  hold  him.  The  evidence  shows  that  he 
consented  to  become  liable  for  the  eocpenaea  of  the  voyage,  inclu- 
ding the  outfit.  This  is  an  express  admission  which  relates  back 
and  confirms  the  order  given  by  the  ship's  husbands  on  the  29th 
of  October,  and  from  which  the  law  implies  a  promise  to  pay.  I 
think  the  evidence  is  too  strong  to  admit  of  a  doubt  that  the 
defendant  recogni;5ed  the  authority  of  Howes  &  Oo.,  to  order 
the  repairs ;  and  his  subsequent  ratification  was  as  efiectual  as 
if  he  had  conferred  the  original  power.  And  this  brings  the 
case  within  the  numerous  cases  cited  by  the  defendant's  conn* 
id  on  the  argument. 

The  evidence  offered,  to  show  the  agreement  upon  which 
Phillips  took  the  bill  of  sale,  and  that  Howes  &  Co.  were 
informed  that  he  took  the  bill  of  sale  as  collateral  security,  was 
properly  excluded.  These  were  transactions  prior  to  the  con- 
Teyanoe  to  Wright  and  could  have  no  effect  upon  the  interest 
acquired  by  him,  or  on  the  sale  from  Phillips. 

The  affidavit  of  Suydam  used  in  the  injunction  suit  was  not 
competent  evidence  in  this  action.  He  was  a  competent  wit- 
ness and  could  have  been  examined  on  behalf  of  his  co-defend- 
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ant  Wright,  but  his  written  statements  were  not  eiridenoei 
except  to  impeach  himself. 

The  evidence  offered,  that  at  the  time  of  the  charter  for  the 
outward  voyage,  an^  on  the  19th  of  November  the  homeward 
charter  had  not  been  agreed  upon,  was  properly  excluded.  So 
also  was  the  evidence  offered,  to  show  the  disposition  made  by 
Howes  &  Go.  of  the  charter  money.  This  evidence  did  not 
tend  in  any  degree  to  relieve  the  defendant  from  the  effect  to 
be  given  to  his  acquiescence  in  the  voyage,  and  his  consent  to 
become  liable  for  the  expenses  and  outfit. 

Another  reason  for  excluding  all  this  evidence  offered  by  the 
defendant  was,  that  it  could  not  affect  the  plaintiff's  right  to 
recover,  and  was  therefore  immaterial. 

The  only  negative  evidence  was  that  of  the  witness  Suydam, 
who  testified  that  to  his  knowledge,  prior  to  the  19th  of  No- 
vember, the  defendant  had  nothing  to  do  with  the  ship.  If 
the  view  which  I  have  taken  is  correct,  this  evidence  ia  wholly 
tmimportant.  The  acts  of  the  defendant  on  and  subsequent 
to  the  19th  of  November  were  sufficient  to  charge  him. 

There  was  no  question  of  fact  for  the  jury,  and  hence  there 
was  no  error  in  the  refusal  to  charge  as  requested,  nor  in  the 
direction  to  the  jury  to  find  for  the  plaintiffs. 

The  exceptions  should  be  overruled  and  judgment  ordered 
on  the  verdict 

Judgment  ordered  accordingly. 
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Samttel  White,  plaintiff  and  appellant,  vs.  Asahbl  Jokes  ' 
e6  al.  defendants  and  respondents. 

1.  A  retiring  partner  who  releasee  and  aesignB  all  his  interest  in  the  good  will  of 
the  hnsinees  of  the  firm  to  his  co-partner,  does  not  thereby  abandon  the  right 
to  establish  and  carry  on  a  business  similar  to  that  of  the  late  firm,  provided 
he  does  not  commit  any  act  to  mislead  customers  into  the  beW  either  that  be 
IS  canying  cm  businees  as  the  successor  of  the  did  finn,  or  that  when  dealing 
with  hun  they  are  dealiog  with  such  successor. 

2.  Ko  one  who  was  formerly  in  the  employment  of  the  displaced  firm,  but  upon 
its  dissolution  unites  with  such  retiring  partner  in  establishing  such  new  busi- 
ness, becomes  thereby  sul^Ject  to  an  action,  by  the  purchaser  of  ttie  good  wiJQ, 
for  sp  ix\]unction  or  damages. 

8.  Where  the  conditions  of  dissolution  were  such  that  the  retiring  partner  hfA 
the  right  to  open,  and  for  Ids  own  benefit  attend  to  business  mentioned  in, 
letters  thereafter  addressed  to  the  dissolved  firm  upon  certun  business  subjects, 
the  mere  opening  and  answering  by  him  for,  apparently,  his  own  benefit  but 
fai  his  own  name,  two  fictitious  or  "  decoy  "  letters,  addressed  to  the  late  flim, 
at  the  instance  of  the  plaintiff,  the  successor  to  the  good  will,  and  purporting 
to  be  upon  business,  to  which  the  former  had  no  right  under  the  terms  of  the 
disaolntion  to  attend  to,  did  not  warrant  an  interfsranoe  by  the  court  by  fa\Junc- . 
tioD  or  i^ve  such  successor  a  right  to  any  damages. 

(Before  Boswobth^  Ch.  J.  and  Whitb  and  Monblij,  JJ.) 

Heard  November  2d  and  4th,  1868 ;  decided  November  28, 1868. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  in 
&yor  of  the  defendants. 

The  action  was  brought  to  restrain  the  defendants  (Asahel 
Jones  and  Gilbert  C.  Platt^)  from  a  certain  supposed  inter- 
ference with  the  business  of  the  plaintiff,  and  for  damages 
therfefor. 

The  cause  was  tried  before  Justice  Bobebtson  without  a  jury 
on  the  15th  of  May,  1862.  For  about  four  years  prior  to,  and 
until  the  year  1860,  the  plaintiff,  one  of  the  defendants  (Jones) 
and  one  McCurdy,  had  carried  on  in  New  York,  Philadelphia 
and  elsewhere,  the  business  of  manufacturing  and  selling  arti- 
ficial teeth,  and  also  instruments  and  articles  used  in  dentistry, 
as  partners,  under  the  firm-name,  at  first,  of  "Jones,  White 
&  Co."  and  afterwards  of  "Jones,  White  &  McCurdy."  But 
in  the  year  1860  MoCurdy  quitted  such  firm.    Shortly  after- 
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wards  on  the  18th  day  of  December^  I860,  the  plaintiff  and 
the  defendant  Jones  entered  into  new  articles  of  copartnership^ 
under  which  they  subsequently  carried  on  a  similar  bnsi- 
nesSy  using  in  such  business  the  firm-name  of  '*' Jones  & 
White/'  until  such  new  firm  was  dissolved  as  hereinafter  stated. 

These  articles  provided,  among  other  things,  that  the  firm 
business  should  include  the  manufacture  and  sale  of  gold  foil 
and  plate,  except  in  the  city  of  New  York,  where  that  depart- 
ment of  business  was  to  be  carried  on  as  before,  by  Jonel,  for 
his  own  benefit  exclusively. 

For  many  years  before  the  formation  of  the  firm  of  "Jones 
&  White,"  and  during  its  whole  existence,  Jones  resided  ia 
New  York,  exclusively  superintended  its  business  in»  New 
York,  at  No.  658  Broadway,  carrying  on  such  branch  of  busi- 
ness in  gold  foil  and  plate  at  the  same  place,  exclusively  for 
his  own  individual  benefit ;  while  White  resided  in  Philadel- 
phia, and  had  charge  of  the  business  in  that  city,  at  which 
most  of  the  manufactures  of  the  firm  were  made. 

About  the  26th  of  June,  1861,  the  firm  of  "  Jones  &  White*' 
was  dissolved  by  mutual  consent,  By  an  instrument  in  writing, 
the  plaintiff  White  purchased  all  the  interest  of  the  defend- 
ant Jones,  including  "  the  good  will  of  the  entire  business." 
In  payment  of  part  of  the  consideration  of  this  transfer, 
Jones  agreed  to  take  a  large  amount  of  the  debts  due  the 
firm  contracted  and  due  at  New  York.  The  defendant  Piatt, 
who  had  been  in  the  employment  of  the  New  York  branch', 
and  was  well  acquainted  with  its  business  and  customers,  was 
a  subscribing  witness  to  this  agreement. 

From  the  time  of  the  dissolution  of  the  firm  of  Jones  & 
White,  the  plaintiff  continued  the  business  of  such  firm  at 
No.  658  Broadway,  as  their  successor.  And  shortly  after  the 
dissolution  the  defendant  Jones  established  in  his  own  name, 
at  No.  710  Broadway,  several  blocks,  and  upwards  of  an 
eighth  of  a  mile  distant,  a  new  business,  which  was  substan- 
tially similar  in  kind  to  the  business  previously  conducted  by 
Jones  &  White,  at  No.  658  Broadway,  and  continued  such 
new  business  in  his  own  name.     The  complaint  alleged  that 
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the  defendant  Piatt  was  interested  in  this  business  with  Jones. 
On  ^e  trial  it  appeared  that  he  was  not,  being  only  employed 
at  a  salary.  Such  new  business  differed  from  the  business 
carried  on  by  the  old  firm^  previous  to  its  dissolution^  in  sell- 
ing teeth  manufactured  by  other  persons,  but  not  manufac- 
turing them.  Whereas  the  sales  of  teeth  by  the  former  firm 
were  principally  of  those  manufactured  by  it.  Letters  ad- 
dressed to  "  Jones,  White  &  McCurdy/'  and  containing  orders 
and  money  for  the  plaintiff  as  their  successor,  having  been  re- 
ceived and  opened  by  the  defendant  Jones,  the  plaintiffs  em- 
ployed a  detective  officer  connected  with  the  United  States 
postal  service,  who  sent  through  the  post  office  two  letters 
addressed  to  the  firm  of  ^^  Jones  &  White,"  which  purported 
to  be  business  letters.  One  contained  a  sum  of  money  to  pay 
for  ^ods  for  which  it  contained  an  order.  These  letters  came 
to  the  hands  of  the  defendant  Jones.  He  answered  them  by 
mail,  over  his  individual  signature.  The  envelopes  in  which 
his  answers  were  sent,  contained  his  individual  business  card 
or  address.  To  one  of  these  letters  the  officer  replied  in  his 
fictitious  name,  saying.  »  o  «  «  Tour  terms  are  all  sat- 
isfactory, but  you  do  not  state  whose  make  of  teeth  they  are ; 
are  they  the  same  as  formerly,  or  a  new  make  ?  I  sent  my 
letter  to  Jones  &  White,  but  I  suppose  they  have  dissolved 
smce  I  had  any  business  with  them,  which  is  some  time  since, 
and  I  suppose  you  carry  on  the  business."         «         '«         * 

In  answer  to  this  the  defendant  Jones  wrote,  *  «  *  « 
^'  I  will  send  you,  if  ordered,  my  own  teeth,  and  if  not  satis- 
factory, will  take  them  back.  »  *  «  Any  thing  in  the 
dental  line  I  can  give,  and  I  believe  that  twenty  years'  experi- 
ence in  the  dental  business  will  be  a  sufficient  guaranty  of  my 
character  in  this  line.  I  shall  be  happy  to  receive  your 
favors." 

In  answer  to  the  other  of  the  decoy  letters,  the  defeifdant 
Jones  sent  a  package  of  the  goods,  which  it  purported  to  re- 
quire, by  mail  to  the  address,  specified  therein,  and  inclosed 
therewith  several  envelopes  with  his  individual  address  printed 
thereon,  and  also  a  bill  of  the  goods  as  bought  of  him.    That 
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package  and  its  inclosore  came  afterwards  unopened  to  the  hands 
of  the  person  by  whom  the  decoy  letter  had  been  preparecL  and 
mailed^  who  was  one  of  the  employees  of  the  post  office,  and  the 
goods  contained  therein  were  npon  the  application  of  the  defend- 
ant Jones  restored  to  him,  and  he,  thereupon,  returned  to  such 
employee  the  sum  of  money  which  he  had  previously  received 
for  the  same. 

The  judge  found,  as  a  &cty  that  ^'  except  as  hereinbefore 
stated,  neither  of  the  defendants  since  the  execution  of  said*in- 
strument  of  dissolution,  have  received,  opened,  or  sent  letters 
or  envelopes  containing  orders  for  goods  from  customers  of  the 
late  firm  of  Jones  &  White,  or  from  others  who  had  not 
previously  dealt  with  it,  which  were  directed  either  to  Jones  & 
White,  or  to  Jones,  White  &  Co.,  or  to  Jones,  White  & 
McCurdy,  or  any  letters  intended  for  Jones  &  White,  or  for 
the  plamtiff  or  their  successor,  or  filled  such  orders,  or  sent 
goods  as  in  such  orders  requested,  or  received  moneys  in  pay- 
ment therefor,  or  treated  such  orders  as  intended  for  them,  or 
for  said  Jones. 

And  he  found,  as  conclusions  of  law, 

1.  The  ^^  good  wHl "  of  the  business  of  the  late  finn  of 
Jones  &  White,  and  of  the  previous  firms  of  which  it  was  the 
successor,  became  and  was,  by  virtue  of  the  articles  of  dissolu- 
tion, the  sole  and  exclusive  property  of  the  plaintiff,  as  succes- 
sor of  said  firm. 

2.  The  defendant  Jones  has  not,  since  the  execution  of  said 
agreement,  violated  the  covenants  and  provisions  therein  con- 
tained on  his  part  to  be  done  and  performed,  or  interfered  with, 
or  infringed  upon  the  said  good  will  of  the  former  firm,  now 
belonging  to  the  plaintiff  as  aforesaid. 

3.  The  said  defendant  Jones  had  the  right  to  open  any  letter 
addressed  to  the  firm  of  Jones  &  White,  respecting  the  debts 
due  to  the  said  partnership  of  Jones  and  White  in  New  York, 
at  the  time  of  its  dissolution,  and  the  business  of  manufactur- 
ing and  selling  gold  foil  and  plate,  since  the  dissolution  of  the 
said  partnership,  and  had  the  right  to  receive  and  open  and 
answer  any  letters  addressed  to  the  said  firm,  which  he  did  not 
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have  any  reason  to  believe  did  not  relate  to  such  matters^  if  he 
did  not  open  the  same  for  the  purpose  of  fulfilling  orders 
therein  contained^  not  relating  to  such  matters. 

4.  The  defendant  Piatt  is  not  in  any  manner  a  party  to  the 
articles  of  dissolution  in  the  complaint  set  forth,  and  has  not, 
since  the  plaintiff  became  entitled  to  the  good  will  of  the  busi* 
nesB  of  the  late  firm  of  Jones  &  White,  infringed  upon,  or  in 
any  manner  interfered  with  such  good  wilL 

And  he  accordingly  adjudged  that  the  plaintiff  was  not 
entitled  to  the  injunction  prayed  for  in  the  complaint,  restrain- 
ing the  defendants,  or  either  of  them,  as  therein  specifiidd,  or 
in  any  manner.  And  that  the  plaintiff  had  sustained  no 
damages  which  he  was  entitled  to  recover  against  the  defend- 
ants, or  either  of  them.  And  that  the  complaint  should  be 
dismissed  with  costs  to  the  defendants  to  be  adjusted,  and  the 
injmiction  heretofore  granted  therein  against  the  defendants 
dissolved. 

Judgment  against  White  for  costs  was  entered,  from  which 
the  present  appeal  was  taken. 


Elhridge  T.  Oerry^  and  William  Ourtis  Noyes,  for  the 
plaintiff,  appellant. 

I.  By  the  terms  of  the  articles  of  dissolution  an  absolute 
vested  right  to  the  entire  property  of  the  concern,  both  real  and 
personal,  viras  conveyed  to  the  appellant  for  a  valuable  consid- 
eration. To  prevent  any  misunderstanding  as  to  the  extent 
of  property  thus  conveyed,  "the  good  will  of  the  entire  busi- 
ness'' was  sp^fically  mentioned  in  the  contract. 

1.  That  "good  will"  was  partnership  property,  a  legal 
subject  of  conveyance  and  vendible  to  any  one  by  all  the  part- 
ners ;  or  by  one  to  the  other,  as  in  this  case.  (Marten,  v.  Van 
Schaicky  4  Paige,  479.  Dougherty  v.  Van  Nostrandj  Hoff. 
Ch.  68,  Smith  v.  Everett,  27  Beav.  44^  S.  0. 29  Law  Jour, 
ch.  236.  Wedderbum  v.  Wedderbum,  2  Jwrist,  N.  S.  674. 
B.  a  22  Beav.  84.  8.  O.  25  Law  Jow.  ch.  710.  Wade 
V.  Jenkins,  7  Jurist,  N.  8.  39.  8.  O.  2  Oiff.  Ch.  509.  8.  O. 
30  Law  Jour.  ch.  633.     8.  O.  3  Law  Times  B.  N.  8.  464.) 
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2.  It  was  in  the  present  case  a  definite  interest^  consisting 
in  an  advantage  arising  from  the  fact  of  sole  ownership  to  the 
exclusion  of  other  persons.  It  was  embodied  in  the  firm  name, 
which  .was  essential  to  its  use  and  could  neither  perish  nor  be 
separated  from  it  (Story  on  Part.  §  99.  16  Am.  Jurist^ 
87,  Article  by  Prof.  Oreenleaf.  Kennedy  v.  Lee,  3  Meriv. 
452.  Collyer  on  Partn.  §  161.  Williams  v.  Wilson,  4  Sandf. 
Ch.  379.  Smith  v.  Gibbs,  25  Law  Rep.  421.  Fenn\.  Bolles,  7 
Abb.  Pr.  202.    2  Lindley  on  Partn.  709,  710.) 

II.  There  was  an  impli^  covenant  by  Jones  in  the  transfer 
to  White  of  all  thiB  property,  that  no  act  should  be  done  by 
him  to  deprive  White  of  the  benefits  accruing  to  him  from 
such  transfer. 

1.  By  the  articles  of  dissolution,  the  right  was  secured  to 
Jones  to  carry  on  his  manufacture  and  sale  of -gold  foil,  besides 
a  reservation  to  him  of  certain  debts  due  the  old  firm.  They 
nowhere  authorized  any  interference  by,  or  right  of  Jones  to 
any  other  portion  of  the  bilsiness  ;  and  these  reservations  to 
him,  on  well  settled  legal  principles,  were  an  exclusion  of  all 
the  rest.  (Bennett  v.  Van  Syckel,  4  Diier,  462.  4  Piatt  on 
Gov.  55,  57.  Seddon  v.  Senate,  13  EaM,  63.  Aulton  v. 
Atkins,  18  Com.  Bench,  249.  S.  0.  2  Jurist,  N.  S.  812.  S. 
C.  25  Law  Jour.  ch.  229.  Ward  v.  Audland,  16  Mess,  d 
Wels.  862,  876,  and  authorities  cited  in  Am.  ed.  Cooper  v. 
Watlington,  2  Chitty,  321.  S.  C  sub  nom.  Cooper  v.  Watson, 
3  Doug.  413,  in  point.) 

2.  So  that,  although  there  was  no  express  covenant  in 
these  articles  by  Jones  not  to  set  up  any  rival,  business,  still 
one  was  implied,  the  good- will  having  been  sold  by  him  to 
White.  He  had  no  right  to  give  any  notice,  or  do  any  thing 
indicating  that  his  was  the  old  business,  or  which  might  inter- 
fere with  White's  enjoyment  of  it.  (Cruttwell  v.  Lye^  17 
Vesey,  Jr.  344.  Hfiwe  v.  Searing,  6  Bosw.  370,  per  Mon- 
crief,  J.) 

III.  The  facts  in  the  case,  proven  by  the  evidence  and  found 
by  the  court,  show  conclusively  a  fraudulent  infringement  by 
the  respondents  of  rights  acquired  by  White  in  the  purchase 
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oftheproperty/and  for  the  protection  of  which  this  action 
was  brought. 

1.  Long  before  the  sale,  bat  while  it  was  in  contemplation, 
Jones  and  Piatt  secretly  combined  to  secure  for  themselves  a 
lucrative  business  out  of  the  transaction.  They  first  took  lists 
of  the  customers  of  the  firm,  sought  to  induce  the  old  clerks  to 
leave  White  and  go  with  them,  prepared  advertisements  of 
their  intended  new  business,  procured  a  store  close  by  that  of 
the  old  firm,  and  before  White  got  possession,  Piatt  made  ' 
arrangements  in  Philadelphia  to  furnish  Jones  and  himself 
with  materials  like  those  used  by  the  old  firm. 

2.  All  this  was  done  secretly.  White  being  ignorant  of  the 
matter,  and  supposing  that  the  transaction  between  him  and 
Jones  was  fair  and  honest  He  did  not  even  suspect  the  pur- 
loining of  his  orders  by  Jones  until  the  detectives  suggested  it. 

3.  This  firaudulent  scheme  of  the  respondents,  which  com- 
menced before,  was  carried  out  by  them  subsequent  to  the 
sale.  The  business  of  White  greatly  decreased,  which  was 
attributable  to  no  other  cause.  Jones  opened  and  read  letters 
addressed  to  the  old  firm,  under  the  pretense  that  his  owner- 
ship of  the  debts  of  the  old  firm  secured  to  him  on  its  disso- 
lution, warranted  such  a  course. 

4.  These  facts  bring  the  case  completely  within  the  rule 
of  Harrison  V.  Gardner ,  and  show  a  deliberate  fraudulent 
purpose  when  the  contract  of  sale  was  made,  to  violate  the 
understanding  by  which  the  property  was  transferred  to  White. 
{Harrison  v.  Gardner^  2  Madd.  Cfh.  197,  Am.  ed.  p.  444, 220, 
jper  Sir  W.  Plumer.     Gale  v.  Gale,  19  Barb.  249.) 

IV.  Equity  intervenes  to  restrain  vendors  from  fraudulently 
depriving  vendees  of  the  benefits  which  would  naturally 
result  from  a  sale,  and  compels  them  to  refund  profits  which 
they  have  usurped,  besides  holding  them  responsible  for 
damages  resulting  from  the  fraud.  (2  Hovenden  on  Frauds, 
68,  240,  241.  NicMey  v.  Thomas,  22  Barb.  652.  Green  v. 
Folgham,  1  Sim.  d  Stu.  406.) 

V.  The  respondent  Piatt  was  a  particeps  criminis,  com- 
bining with  Jones  to  carry  out  his  fraudulent  intentions  and 
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reaping  hiB  advantage  from  a  per  centage  on  profits  fraadu- 
lently  acquired.  He  is  therefore  jointly  liable  with  Jones  in 
damages^  having  joined  in  the  commission  of  a  tort,  with  fall 
knowledge  of  the  £Acts.  (Hill,  on  Torts,  310,  311,  and  oasea 
cited  in  noUa.    Longman  v.  Fohj  M.  dt  Malk.  223.) 

YI.  The  court  below  erred,  in  not  finding  the  facts  set  forth  , 
in  the  appeHant's  exceptions  which  were  fully  sustained  by  the 
evidence ;  in  excluding  certain  portions  of  evidence  which  were 
relevant  and  admissible  to  sustain  the  complaint ;  and  finally 
in  dismissing  the  complaint  upon  the  facts  proven,  and  dis- 
solving the  injunction  previously  granted. 

Joseph  H.  Choatey  for  the  defendants,  respondents. 

I.  The  case  made  by  the  complaint  is  the  only  case  before 
the  court.  That  is  simply  for  a  violation  of  the  articles  of 
dissolution.  The  transfer  by  one  partner  of  the  good-will  of 
the  firm  business  does  not,  without  an  express  agreement  to 
that  effect,  bar  him  from  establishing  and  cairying  on  a  simi- 
lar buffluesS)  in  his  own  name,  and  from  employing,  as  a 
stranger  might  do,  in  fair  competition,  all  the  legitimate 
modes  of  advertising  and  advancing  the  new  business.  {Davia 
V.  Hodgson,  25  Beav.  177.  Cooke  v.  Collingridge,  Jao.  B. 
623.  CruUwell  v.  Lye,  17  Ves.  346,  385.  Churton  v.  Doug- 
lass, 1  H,  V,  Johnson,  176.  Snowden  v.  Noah,  Hopk,  Oh. 
347.  BeU  v.  Locke,  8  Faige,  75.  Dayton  v.  Wilkes,  17 
How.  Pr.  510.  Howard  Y.Henriques,  3  Sand/.  S.  O.  B.  725. 
Howe  V.  Searing,  6  Bosw.  365.  Hitchcock  v.  Coker,  6  Ad. 
dt  El  438,  446.  Elves  v.  Orofts,  10  Com.  B.  241.  Harri- 
son V,  Gardiner,  2  Madd.  Bep.  197,  Am.  ed.  p.  444.  ShackU 
V.  Baker,  14  Ves.  468.)  In  Williams  v.  Wilson,  (4  Sandf. 
Ch.  379,)  the  injunction  was  probably  made  mutual  by  consent 

II.  The  defendant,  Jones,  never  covenanted  or  agreed  to 
refrain  from  carrying  on  the  same  business  elsewhere,  and  the 
plaintiff  has  wholly  failed  to  show  any, violation,  on  his  part, 
of  the  articles  of  dissolution. 

III.  As  to  the  letters. 

1.  The  partnership  articles  and  the  agreement  of  dissolution 
show  that  about  half  of  all  the  business  done  at  its  New 
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York  branch  by  "Jones  &  White"  consisted  of  Jones'  pmiate 
business  in  the  manufacture  and  sale  of  gold  foil  and  plate, 
which,  at  the  dissolution,  reverted  to  Jones.  Also,  that  at 
the  dissolution,  all  the  debts  due  to  the  firm  at  its  New  York 
branch  became  the  sole  property  of  Jones,  and  the  settlement 
of  them  was  left  to  him.  He  had,  therefore,  undoubtedly  the 
exclusive  legal  right,  after  the  dissolution,  as  found  by  the 
court,  to  receive,  open  and  keep  all  letters  addressed  to  the 
firm  relating  to  eith^  of  those  subjects,  and  a  right  in  common 
with  the  plaintiff  to  open  and  read  all  letters  addressed  to  the 
fimi,  coming  into  his  hands,  for  the  purpose  of  ascertaining 
whether  they  were  his  or  not. 

2.  For  the  purpose  of  entrapping  the  defendant  into  a 
seeming  violation  of  his  rights,  the  plaintiff,  some  four  months 
after  the  dissolution,  entered  into  a  conspiracy  with  clerks  of 
the  post  office,  to  get  into  the  defendant's  hands  counterfeit 
letters  and  orders  to  the  firm,  in  the  hope  that,  by  inadvertence 
or  otherwise,  he  might  fill  the  orders,  and  so  furnish  the  plain- 
tiff with  some  ground  which  he  had  not  yet  found,  on  which 
to  seek  the  interposition  of  a  court  of  equity.  The  results 
of  this  dishonest  manoeuvre  constitute  the  sole  basis  of  the 
plamtiff 's  alleged  grievances. 

3.  The  acts  of  the  defendant,  in  all  these  instances,  even 
had  they  not  been  the  result  of  inadvertence,  which  upon  the 
evidence  they  clearly  were,  and  had  the  transactions  been  gen- 
uine, are  clearly  shown  in  the  opinion  of  Judge  Bobbbtsok,  to 
form  no  ground  work  for  the  plaintiff's  action. 

4  In  view  of  the  plaintiff's  connection  with  all  those  trans- 
actions, it  is  obvious  that  all  those  letters  «were  written  and 
sent  by  the  plaintiff  to  the  defendant,  with  the  intaat  that 
they  should  be  opened  and  read  and  the  orders  filled  by  him. 
As  the  only  means  of  effecting  this,  so  that  Jones  might  inad- 
vertently fall  into  the  trap,  they  were  placed  in  a  box  where 
none  but  his  own  letters  were  ever  placed,  so  as  to  get  them 
into  the  hands  of  his  messenger  among  a  parcel  of  his  letters, 
so  that  they  might  escape  notice. 

5.  It  is  obvious  that  by  these  transactions  the  plaintiff  sus« 
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tained  no  damage.  Nobody  was  deceived.  The  Chilicothe 
castomer  and  the  Concord  customer  were  none  but  the  plam- 
tiflf ;  the  money  received  by  Jones  in  the  one  instance  was  re- 
fiinded  as  soon  as  the  mistake  was  discovered,  and  in  the  case  of 
the  Cuba  letter,  the  order  and  the  profits  of  it  belong  by  the 
agreement  to  Jones. 

lY.  But  in  addition  to  the  utter  failure  of  merits,  there  are 
general  rules  of  equity  which  imperatively  required  that  the 
plaintiff's  action  should  be  dismissed  as  it  was. 

1.  It  has  been  attempted  to  be  brought  within  the  jurisdio- 
tion  of  equity  and  of  the  court  by -a  trick,  but  for  which  the 
plaintiff  could  not  have  stated  in  his  complaint  2k  prima  fack 
case.  No  court  of  equity  will  sanction  an  attempt  by  fraud  . 
or  misrepresentation  to  bring  a  party  or  a  cause  within  its 
jurisdiction.     No  plaintiff  can  successfully  invoke  the  aid  of 

y  equity  unless  his  own  hands  are  clean,  and  his  own  conscience 
pure  in  the  business  that  brings  him  here. 

2.  He  who  seeks  equity  must  show  that  he  is  ready  to  do 
equity.  The  plaintiff's  whole  course  in  the  business  has  been 
inequitable  and  fraudulent.  Instead  of  seconding  the  efforts 
of  the  plaintiff  to  have  his  letters  kept  separate,  he  purposely 
contrived  a  plan  to  confuse  the  firm's  letters  with  those  of  the 
defendant,  in  the  hope  that  the  latter  in  an  unwary  moment 
might  open  and  answer  some  that  did  not  belong  to  him. 

3.  Equity  will  not  relieve  a  man  against  grievances  wjiich 
^he  has  brought  upon  himself;  nor  help  him  to  relief  to  which 

he  can  perfectly  well  help  himself.  Had  the  plaintiff  taken 
half  as  much  pains  to  keep  his  letters  out  of  the  defendant's 
hands  as  he  did  to  get  them  into  them,  he  would  have  had  no 
pretense  for  bringing  his  action. 

4.  The  plaintiff's  evidence  shows  that  the  grievance  com- 
plained of,  no  longer  existed  ;  before  the  trial  the  plaintiff  had 
wholly  ceased  receiving  letters  directed  to  the  firm. 

V.  As  to  the  defendant  Piatt  no  evidence  was  offered.  He 
had  a  plain  right  to  choose  his  own  master.  He  has  no  inte- 
rest in  the  defendant  Jones'  business,  and  had  no  hand  in  any 
of  the  acts  complained  of. 
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By  the  Court,  Boswobth,  Oh.  J.  The  sale  by  Jones  to 
White  on  the  dissolution  of  their  partnership,  of  his  interest 
in  it,  and  '^  the  good  will  of  the  entire  business,"  did  not  de- 
prive Jones  of  the  legal  or  equitable  right  to  engage  in  and 
prosecute  a  similar  business,  in  the  vicinity  of  the  place  of 
business  of  the  dissolved  firm.  This  seems  to  be  so  well  settled, 
that  nothing  more  is  necessary  than  to  refer  to  some  of  the 
prominent  cases,  affirming  this  doctrine.  {Cruttwdl  v.  Lye, 
17  Yeseyj  Jr.  344.  Davis  v.  Hodgson^  25  Beav.  177.  Chur" 
ton  et  al.  v.  Douglas,  1  H.  V.  B.  Johnson,  176.  Howe  v. 
Searing,  6  Bosv?.  364    Dayton  v.  Wilkes,  17  How.  Pr.  510.) 

The  complaint  does  not  allege  that  the  defendant,  in  prose- 
.  outing  his  business  at  710  Broadway,  represents  it  to  be  the 
same  business  which  the  dissolved  firm  carried  on  at  658 
Broadway,  or  that  he  is  conducting  business  at  710  Broadway 
as  successor  to  the  late  firm  of  "  Jones  &  White."  On  the 
contrary,  it  avers  that  ^^  Jones  has  established  a'  similar  busi- 
ness, in  all  respects,  to  that  of  the  old  firm,  in  his  own  name, 
^  ^  and  still  continues  to  carry  on  such  business  in  his  own 
name,  ^  ^  such  business  being,  in  all  respects,  similar  to 
that  conducted  by  the  said  firm  of  Jones  &  White." 

That  Jones  has  opened  letters,  &c.  directed  to  "  Jones  & 
White,"  "Jones,  White  &  Oo.,"  and  to  "Jones,  White  &Mcr 
Curdy,"  intended  for  the  plaintiff;  that  such  letters  were firom 
cnstomers  of  the  late  firm  of  Jones  &  White,  and  contained 
orders  for  goods ;  and  that  Jones  has  filled  said  orders,  and 
recdved  payment  for  the  goods  ordered. 

Judgment  is  prayed  that  Jones  be  enjoined  from  receiving 
or  opening  any  letters  or  orders  directed  as  aforesaid,  or  from 
filling  the  orders,  or  from  in  any  way  interfering  with  the 
business  of  the  former  firm,  or  the  good  will  thereof,  and  for 


The  defendant  has  a  right  to  establish  and  carry  on  in  his 
own  name  a  business  similar  to  that  of  the  late  firm,  so  long 
as  he  does  no  act  to  mislead»customers  into  the  belief  that  he 
is  carrying  on  business  as  the  successor  of  the  old  firm,  or  that 
when  dealing  with  him  they  are  dealing  with  White,  or  with 
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the  person  succeeding  to  the  baainees  of  the  late  firm  of  White 
&  Jones. 

To  such  loss  of  anticipated  business  or  profits,  as  the  plain- 
tiflF  may  be  subjected  by  the  prosecution  by  Jones  of  a  sim- 
ilar business  in  Ms  own  name,  conducted  as  the  law  will  per- 
mit him  to  conduct  it,  the  plaintiff  must  submit.  If  the  good 
will  of  the  business  of  the  dissolved  firm  shall  prove  less  valu- 
able by  such  means,  than  the  plaintiff  estimated,  it  is  his 
misfortune,  and  the  law  will  not  undertake  to  indemnify  him, 
by  enjoining  Jones  from  prosecuting  a  similar  business. 

The  evidence  offered  to  be  given  by  the  witness  Walker, 
was  properly  rejected.  The  conversation  offered  to  be  proved, 
is  not  stated  in  the  offer,  to  have  been  made  in  the  hearing  of 
the  plaintiff. 

The  complaint  does  not  allege  that  Jones,  to  induce  White 
to  enter  into  the  contract  *of  dissolution,  represented  that  he 
did^not  intend  to  engage  in  a  similar  business,  in  competition 
with,  or  in  opposition  to  the  plaintiff. 

It  does  not  intimate  the  existence  of  any  contract  not  evi- 
denced by  or  embodied  in  the  written  contract  of  the  26th  of 
June,  1861. 

It  does  not  attempt  to  raise  any  question  of  fraud  by  White 
in  obtaining  the  execution  of  that  written  contract.  The 
case  made,  and  the  right  to  the  relief  sought,  are  founded  on 
the  rights  growing  out  of  the  agreement  which  that  expression 
imports,  and  its  supposed  violation. 

The  complaint  does  not  allege  that  Jones  has  issued  cir- 
culars, or  published  advertisements,  the  continuance  of  which 
should  be  enjoined. 

The  only  relipf  prayed  for,  not  disposed  of  by  the  views 
already  stated,  is  an  injunction  restraining  the  defendants  from 
receiving  and  opening  letters  addressed  as  stated  in  the  prayer 
for  relief,  and  from  filling  the  orders. 

The  evidence  relating  to  this  branch  of  the  case  warrants 
the  findings  of  fact  as  found  at  special  term. 

The  only  misconduct  charged  in  the  complaint  against  Piatt, 
besides  the  opening  of  letters  and  orders  intended  for  the 
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plaintiff,  and  filling  such  orders,  is  his  forming  a  partnerslnp 
with  Jones  in  the  business  conducted  at  No.  710  Broadway, 
and  continuing  such  partner  and  interested  in  said  business, 
having  been  the  book  keeper  of  Jones  &  White ;  well  ac- 
quainted with  its  business,  and  then  accustomed  to  deal  with 
it,  and  knowing  of  the  dissolution  of  that  firm ;  the  articles 
of  dissolutiou  and  their  contents,  and  having  signed  the  same 
as  a  subscribing  witness. 

Except  the  allegation  of  opening  letters  and  orders,  and 
filling  the  orders,  no  misconduct  is  imputed  to  him,  in  the 
complaint. 

The  facts  found  in  respect  to  the  matter  last  named,  do  not 
authorize  the  court  to  interfere  by  action  and  injunction. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Christian  T.  Mbybb,  plaintiff  and  respondent,  vs.  John  H. 
MoHB  and  Margarita  hifi  wife,  (who  were  impleaded  with 
Hannan  L.  Emmons  and  wife,)  defendants,  appellants. 

1.  In  a  creditor's  actioa  the  preytons  issning  and  return  of  an  execution  when 
requisite,  is  snfficienUy  proyed  by  producing  the  execution  with  the  sheriff's 
retnm  and  the  date  of  filing  indorsed  thereon,  and  the  testimony  of  a  witness 
that  he  had  seen  it  on  file  in  the  clerk's  office. 

2.  Proof  of  the  existence  of  personal  property  which  might  haye  been  seized, 
does  not  affoct  the  pluntiff 's  right  to  maintain  the  action,  unless  it  be  also 
shown  that  he  knew  of  its  existence  and  intentionally  omitted  to  leyy. 

8.  The  wife  of  a  debtor  who  acquires  a  title  to  his  real  estate  by  joining  with 
hun  in  the  execution  of  a  conyeyance  of  it  to  a  third  person,  and  receiying  a 
reoonyeyance  of  it  to  herself  in  fee,  for  her  own  use,  is  not  entitled  to  dower 
m  such  lands,  if  such  conyeyanoes  be  set  aside  as  fraudulent  against  a  creditor 
of  her  husband. 

(Before  Boswoilth,  Ch.  J.,  .White  and  Mokbll,  JJ.) 

Heard  Noyember  4, 1868 ;  decided  Noyember  28, 1868. 

This  was  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff, entered  on  the  report  of  a  referee. 
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The  action  was  in  the  nature  of  a  creditor's  bill^  and  was 
brought  by  the  plaintiff,  (Meyer,)  to  set  aside  a  conveyance  of 
real  estate,  made  by  the  defendant  John  H.  Mohr,  to  the  de- 
fendant Margarita^  his  wife,  (through  the  medium  of  the 
defendant  Enunons,)  and  which  the  plaintiff,  who  was  at  the 
time  of  the  conveyance  a  creditor  of  John  H.  Mohr,  and  who 
subsequently  and  before  the  commencement  of  this  action, 
obtained  a  judgment  against  Mohr  upon  his  demand  agaiDst 
him,  alleged  to  have  been  made  with  intent  to  defraud  the 
creditors  of  Mohr,  and  especially  the  plaintiff.  The  complaint 
also  demanded  that  the  real  estate  be  sold  to  satisfy  the  plain- 
tiff's judgment,  &c.  The  defendant,  John  H.  Mohr,  denied 
the  fraudulent  intent  charged,  and  also  denied  that  he  was 
indebted  to  Meyer. 

The  cause  was  referred  to  Murray  Hoffman,  Esq.  as  referee. 

Upon  the  trial  the  plaintiff,  in  order  to  prove  the  issue  and 
return  of  execution  upon  his  judgmeiTt,  produced  the  execu- 
tion indorsed  on  one  side  with  the  usual  direction  to  levy,  and 
on  the  other,  at  the  upper  part,  "  Received  June  26,  1861. 
No  personal  or  real  property.  John  Kelly,  sheriff  j"  and  at 
the  bottom,  "Filed  August  23,  1861." 

The  counsel  for  the  defendants  objected  to  the  admission  of 
the  paper  in  evidence,  on  the  ground  that  there  was  no  evi- 
.dence  of  any  receipt  of  the  execution  by  the  sheriff,  or  of  any 
,  return  by  him  of  the  same.     The  referee  overruled  the  objec- 
tion, and  the  defendants  duly  excepted. 

When  the  plaintiff  rested,  the  defendants  moved  to  dismiss 
the  complaint,  but  the  referee  allowed  the  plaintiff  to  produce 
further  evidence,  showing  that  the  present  action  was  not 
commenced  for  more  than  sixty  days  after  the  execution  was 
issued,  and  also  testimony  of  a  witness,  Newman,  the  attor- 
ney's clerk,  as  to  the  execution  having  been  filed,  which  was 
as  follows  :  "  I  went  to  the  clerk's  office  and  found  the  execu- 
tion had  been  returned,  and  we  directly  after  commenced  this 
suit.  When  I  went  there,  paper  marked,  (witness  referred  to 
execution  already  introduced,)  was  the  execution  which  I  found 
returned.    I  should  say  thii^  paper  (referring  to  the  same  ex- 
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ecation,)  was  the  original  execution  which  I  saw  at  the  clerk's 
office,  or  an  exact  copy  of  it ;  I  have  no  doubt  it  is  the 
originaL" 

The  defendant  excepted  to  the  refusal  of  the  referee  to  dis- 
miss the  complaint. 

The  conveyances  which  the  plaintiff  sought  to  have  set 
agide,  were  a  deed  of  real  property  made  by  the  defend- 
ants Mohr  and  his  wife,  the  latter  joining  therein  to  release 
h^  right  of  dower,  to  the  defendant  Emmons,  and  a  deed  of 
even  date  therewith,  by  Emmons  and  his  wife  to  the  wife  of 
Mohr. 

The  referee  found  that  John  H.  Mohr  was  indebted  to  Meyer 
at  the  time  of  the  conveyance  of  the  real  estate,  and  that 
Meyer  recovered  a  judgment  against  Mohr  for  such  debt,  which 
was  only  docketed  and  a  transcript  filed  in  the  proper  county 
clerk's  office ;  that  an  executidn  was  issued  thereon  to  the 
Bheriff  of  the  county  where  Mohr  then  resided,  which  was 
thereafter  returned  wholly  unsatisfied,  and  filed  in  the  proper 
clerk's  office,  before  the  commencement  of  this  action;  and 
the  referee  also  found  that  the  conveyance  was  made  with 
intent  to  defraud  Mohr's  creditors.  Judgment  was  thereupon 
rendered  in  favor  of  the  plaintiff,  adjudging  the  conveyances 
to  be  void,  and  ordering  the  defendants  Mohr  and  wife,  unless 
the  plaintiff's  demand,  with  interest  and  costs,  were  paid  in 
five  days  after  notice  of  the  judgment,  to  convey  the  real 
estate  in  question,  to  a  receiver,  who  was  directed  by  the  judg- 
ment to  sell  the  same  and  apply  the  proceeds,  after  payment 
of  expenses,  &c.  to  the  satisfaction  of  the  plaintiff's  demand 
with  interest  and  costs ;  and  dismissing  the  complaint  without 
costs  as  to  Emmons  and  wife. 

The  defendants,  Mohr  and  wife,  excepted  to  the  findings 
of  the  referee,  and  appealed  from  the  judgment. 

John  L.  Cadivaladery  for  the  defendants,  appellants. 

I.  The  present  action  is  intended  as  an  action  under  the 
Berised  Statutes,  after  the  issue  and  return  of  an  execution 
unsatisfied.     To  sustain  the  bill  under  the  Revised  Statutes 


336        CASiS  IN  THE  SUPERIOR  COURT. 

Meyer  i^.  Mohr. 

a  proper  execution  most  be  issued,  and  properly  returned  and 
filed.  (2  B.  S.  173,  §§  38,  39.  Grippen  v.  Hudson,  3  Kern. 
161.  Forbes  v.  Logan,  4  Bosw.  475.  Chautauqua  Co.  Bank 
V.  White,  2  Seld.  252.) 

II.  The  referee  erred  on  the  trial  in  admitting  the  papers 
offered  in  evidence  as  executions,  and  in  finding,  as  matter  of 
fact,  that  an  execution  on  the  judgment  had  been  duly  issued 
and  returned  unsatisfied. 

(1.)  Not  only  not  the  best  evidence,  but  no  evidence  at  all  was 
produced.  For  any  thing  that  appeared  to  the  contrary,  the 
paper  offered  may  have  been  drawn  up  an  hour  before  the  triaL 

(2.)  No  evidence  was  offered  as  to  the  issuing  of  the  execu- 
tion, or  that  the  defendant  resided,  at  that  time,  in  the  city 
and  county  of  New  York 

(3.)  No  evidence  was  offered  that  the  execution  was  ever  in 
the  hands  of  the  sheriff — thait  any  indorsement  thereon  was 
made  by  any  person  o£Scially — nor  was  the  handwriting  proved. 

(4.)  No  evidence  was  offered  as  to  the  custody  of  the  execu- 
tion, or  that  it  was  or  had  been  on  file.  The  return  is  not 
complete  until  it  reaches  the  place  of  final  deposit.  (Beck  -v. 
Burdett,  1  Paige,  305.  Oarlick  v.  Sangster,  9  Bing.  46. 
Fager  v.  CampbeU,  6  Watts,  288.  Welsh  v.  Joy,  13  Pick. 
482.     Winslow  v.  POkin,  1  Barb.  Ch.  402.) 

(5.)  After  the  execution  was  returned,  it  then  became  a 
record  of  the  Superior  Court,  and  could  only  be  proved  as  such. 
{Oreenl.  Evid.  §  621,  7th  ed.  2  Phillips'  Evid.  C.  dk  H, 
n.  p.  376,  («.)  4ih  Am  ed.  Brush  v.  Taggart,  7  John.  19. 
Jennerv.  Joliffe,  6  id.  9.    Foster  v.  TruU,  12  id.  456.) 

III.  The  referee  erred  in  refusing  to  dismiss  the  complaint^ 
on  the  ground  that 'the  remedy  at  law  had  not  been  exhausted. 
(Forbes  v.  Logan,  4  Bosw.  475,  Bosworth,  J.  Cassidyv, 
Meacham,  3  Paige,  311.     Cases  on  Point  3d.) 

lY.  The  referee  erred  in  refusing  to  admit  the  evidence 
offered,  that  the  defendant  had  ample  property  to  satisfy  the 
judgment. 

The  evidence  was  material,  as  the  defendant  was  charged 
with  a  fraud.     (Tappan  v.  Butler,  7  Bosw.  480.)    It  was  an 
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issue  in  the  case.  The  answer  denied  the  issuing  of  the  execn^ 
tioD.  The  evidence  was  material  to  show  the  remedy  at  law 
had  not  been  properly  exhausted,  as  the  defendant's  personal 
property  must  be  first  applied  to  efatisfy  the  judgment 

V.  The  referee  erred  in  rejecting  the  evidence  offered  to 
impeach  the  credibility  of  Degener,  a  witness — and  erred  in 
finding  as  matter  of  fact  that  the  defendant's  shop  property 
was  of  no  value. 

YI.  The  referee  erred  in  his  estimate  of  the  defendant's 
property — and  of  his  debts. 

YII.  The  referee  erred  in  finding  that  the  conveyances  in 
qaestion  were  fraudulent  The  defendant  retained  ample 
property  to  pay  all  his  debts ;  he  even  offered  to  show  he  pos- 
sessed it  at  the  time  of  the  judgment.  It  has  never  been 
claimed  the  defendant  was  or  became  insolvent.  No  fraud,  or 
intent  to  defraud  is  shown,  which  is  requisite  under  the 
Bevised  Statutes.  (3  B.  S.  5th  ed.  225$  §  4.)  It  is  settled  in 
this  state  that  a  voluntary  conveyance,  by  one  indebted  at  the 
time,  is  valid,  where  the  grantor  is  solvent,  and  retains  ample 
property  to  satisfy  all  his  creditors.  (3  JS.  8,  5th  ed.  225,  §  4. 
Carpenter  Y.  -Boe,  10  N.  T.  Bep.  227.  Seward  v.  Jackson, 
8  Cbtt?e»,  406.  Hinde's  Lessee  v.  Longworth,  11  Wheot.  213. 
Verplank  v.  Sterry,  \2  John.  536.  Bank  TJ.  8.  v.  Bous- 
many  6  Paige,  626.  Jackson  v.  Post,  15  Wend.  593.  Jack- 
son V.  Peek,  4  id.  300.  Planck  v.  8chermerhom,  3  Barb. 
Ch.  644.  Babcock  v.  Eckler,  24  N.  T.  Bep.  623.  Tappan 
V.  Butler,  7  Bosw.  480.) 

William  Ware  Peck,  for  the  plaintiff,  respondent, 

As  to  the  evidence  of  the  return  of  the  execution,  dted  1 

B.  8. 4th  ed.  330,  §§  22, 27 ;  HyskiU  v.  Given,  7  8erg.  &  Baw. 

369  ;  1  Phil,  on  Ev.  391 ;  Dvlton  v.  Tracy,  4  Conn.  B.  79  ; 

BussMy.  Gray,  11  Barb.  541 ;  Baker  v.  McDuffie,  23  Wend. 

269  ;  GorTiell  v.  Gook,  7  Gowen  310 ;  Browning  v.  Hanford, 

5  Denio,  586  ;  Henderson  v.  Gairns  <&  'Henderson,  14  Barb. 

15 ;  Sheldon  v.  Payne^  3  Seld.  453  ;   War  dwell  v.  Patrick, 

1  Bosw.  406  ;  Savacool  v.  Boughton,  5  Wend.  170  ;  Henry 
Bob.— I.  22 
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v.  Lowell  and  others j  16  Barb.  268  ;  Cowen&HiWa  Notes  to 
Ph.  Ev.  note  740,  1083  ;  Id.  note  734,  jp.  1076. 

By  the  Coubt,  White,  J.  In  support  of  the  appeal  the 
defendant  alleged  in  substance  : 

Ist.  That  the  defendant  Mohr  was  not  insolvent  or  in  such 
embarrassed  circumstances  at  the  time  of  the  conveyance  of 
his  real  estate  to  his  wife  as  to  render  the  conveyance  void  as 
against  his  then  existing  creditors,  and  that  neither  upon  that, 
nor  upon  any  other  ground  was  the  conveyance  void. 

2d.  That  there  was  no  sufficient  proof  given  before  the 
referee  that  the  execution  issued  upon  the  judgment  recov- 
ered by  Meyer  against  Mohr  was  returned  by  the  sheriff  and 
filed  in  the  clerk's  office  before  the  commencement  of  the  present 
action. 

3d.  That  the  present  action  was  brought  without  cause,  and 
in  bad  faith,  the  defendant  having  ample  personal  property 
subject  to  levy,  from  which  the  execution  might  have  been 
satisfied  if  the  plaintiff  or  the  sheriff  had  honestly  attempted 
to  collect  it ;  that  the  plaintiff  was,  therefore,  not  entitled  to 
bring  the  action,  and  the  complaint  should  be  dismissed. 

The  judgment  was  also  objected  to'  as  not  recognizing  or 
providing  for  the  wife's  right  of  dower.  But  none  of  these 
objections  appear  to  have  been  sustained  by  the  proof  before 
the  refejree. 

The  assets  or  personal  property  remaining  in  Mohr's  hands 
after  he  had  conveyed  his  real  estate  to  his  wife,  formed  a  veiy 
unreliable  and  insufficient  security  for  the  payment  of  his 
debts,  especially  when  the  probable  necessary  and  reasonable 
demands  for  the  support  of  himself  and  his  family,  to  which 
it  might  be  subjected,  should  be  taken  into  account  and 
deducted  from  it.  And  Mohr  seems  to  have  been  conscious 
of  that  fact  himself,  as  appears  from  the  testimony  of  Schafer, 
wl^o  states  that  Mohr  said  that  he  must  have  time  to  enable 
him  to  pay  Meyer  and  Hunerhoff,  and  that  it  would  ruin  him 
if  they  enforced  immediate  payment ;  and  to  the  same  effect 
was  the  testimony  of  Hunerhoff  and  of  Steinbrenner  ;  and  the 
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testimony  of  these  witnesses  shows  also  a  deliberate  fraudu- 
lent intent  on  the  part  of  Mohr  to  hinder  and  delay  his  cred- 
itors. 

The  proof  of  the  issuing,  return  and  filing  of  the  execution 
before  the  commencement  of  this  action  wacr  sufficient.  It  con- 
sisted of  the  execution  and  the  indorsements  upon  it  by  the 
sheriff  and  clerk,  respectively^  showing  its  receipt  and  return 
by  the  sheriff,  and  its  filing  in  the  clerk's  office,  and  the  state- 
ment of  the  witness  Newman  that  he  saw  it  on  file  in  the 
clerk's  office.  The  testimony  of  Newman  is  not  as  pointed  as 
it  should  be  in  its  designation  of  the  process  which  he  saw  on 
file ;  but  it  is  reasonable  to  assume  that  he  intended  or  referred 
to  the  execution  in  the  suit  of  Meyer  v.  Mohr. 

The  proof  does  not  show  that  there  was  sufficient  property 
of  the  defendant,  besides  the  real  estate,  that  might  have  been 
levied  upon  ;  and  the  testimony  that  was  offered  by  the  defend- 
ant and  excluded  does  not  appear  to  be  material  The  return 
of  ^^  no  property"  by  the  sheriff  upon  the  execution  was  suffi- 
cient to  justify  the  institution  of  the  present  action.  To  show 
that  there  was  some  personal  property  that  might  have  been 
seized  would  iiot  .affect  the  plaintiff's  right,  unless  it  was  also 
shown  that  he  knew  of  its  existence  and  omitted  to  act  upon 
it  And  the  testimony  of  Degener  respecting  the  value  of  the 
defendant's  tools  was  not  important.  Taking  Mohr's  own 
statement  of  their  value,  and  rejecting  Degener's  altogether, 
would  not  materially  alter  the  facts  from  those  found  by  the 
referee. 

And  with  respect  to  the  omission  in  the  judgment  to  provide 
for  the  defendant  Maigari&'s  dower  in  the  real  estate,  it  is 
only  necessary  to  observe,  that  having  iinited  in  the  fraudulent 
deed  of  the  property  to  Emmons,  (the  party  through  whom  the 
real  estate  was  transferred  to  her,)  she  thereby  divested  herself 
of  her  inchoate  right  of  dower,  and  must  abide  the  conse- 
quences. 

The  judgment  must  be  affirmed  with  costs. 
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John  W.  Paddon^  plaintiff  and  respondent,  vs,  Isaao 
Williams  et  <d.  defendants  and  appellants. 

1.  One  in  whose  name  a  bnainess  is  carHed  on  by  other  penons  in  order  to  pro- 
tect it  and  thdr  f^ds,  against  their  creditors,  as  between  himself  and  them 
and  persons  claiming  nnder  them,  has  the  legal  title  to  property  or  the  pro- 
ceeds of  property  intrusted  to  him  by  third  persons,  in  the  course  of  sncfa 
business,  notwithstanding  any  secret  agreement  by  him  with  the  persons  for 
whom  he  conducts  such  business  that  he  shall  be  only  their  derk ;  and  he 
may  maintjiln  an  action  to  recover  fix>m  them  any  thing  conrerted  by  them  to 
their  own  use  agaanstlils  will. 

2.  If  they  have  any  remedy  against  his  claim  to  be  the  owper  of  the  assets,  it  is 
only  by  an  action  for  equitable  relief,  in  which  the  rights  of  persons  dealing 
In  good  fiuth  with  him  may  be  protected,  and  the  sutais  due  them  be  first  paid. 

(Before  Bobwobth,  Gh.  J.  and  Whitb  and  Movbll,  JJ.) 
Hea»i  November  6, 1868 ;  decided  November  28, 1868. 

This  was  an  appeal  by  the  defendants  from  an  order  deny- 
ing a  new  trial  after  verdict  against  them,  and  from  the  judg- 
ment entered  on  the  verdict. 

The  action  was  brought  against  the  defendants  Isaac  Wil- 
liams and  William  Menck  to  recover  the  amount  of  ten 
bank  checks  which  the  plaintiff,  Paddon,  alleged  in  his  com- 
plaint, were  payable  to  his  order  and  belonged  to  him,  and  he 
had  delivered  to  the  defendant  Williams,  as  his  clerk,  to 
deposit  in  bank  to  the  plaintiff's  credit,  and  which  Williams 
embezzled  and  converted  to  his  own  use  with  the  complicity 
of  the  defendant  Menck,  to  whom  Williams  had  delivered  them, 
and  who  had  applied  them  in  payment  of  a  debt  due  to  him 
from  Williams. 

The  answer  of  the  defendant  Williams  denied  that  he  was 
the  plaintiff's  derk,  and  that  the  checks  belonged  to  the  plain- 
tiff, and  averred  that  they  belonged  to  the  firm  of  D.  M.  Berry 
&  Co.,  of  which  firm  the  defendant  Williams  was  a  member, 
and  that  the  plaintiff  was  their  clerk;  and  that  he  (Wil- 
liams) had  taken  the  checks  as  his  own  property ;  that  the 
plaintiff  had  long  been  the  clerk  of  D.  M.  Berry  &  Co.,  who 
were  commission  dealers  in  produce,  and  when  they  became  so 
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embarraBsed  that  they  could  not  safely  continae  business  in  their 
own  names,  he  induced  them  to  open  a  bank  account  and  a  new 
8et  of  books  in  his  name,  and  enter  consignments  and  deposit 
moneys  accordingly ;  but  that  with  these  exceptions,  it  was 
agreed  that  the  business  of  the  firm  should  be  transacted  as 
it  had  theretofore  been,  and  the  interest  of  the  members  of  the 
firm  should  remain  as  it  then  was ;  the  plaintiff  to  cour 
tinue  in  his  capacity  of  clerk,  and  to  be  paid  the  same  salary, 
and  in  the  same  way,  as  it  had  theretofore  been  paid.  That 
in  pursuance  of  this  plan  there  was  a  nominal  dissolution  of 
partnership,  which  it  was  agreed  should  npt  be  real,  but  the 
rdatioHS  of  the  parties  were  to  continue  and  did  continue  as 
before,  except  that  the  name  of  the  plaintiff  was  to  be  used 
mstead  of  that  of  the  firm ;  that  when  the  defendant  demanded 
an  apcounting,  the  plaintiff  refused  it,  and  claimed  that  the 
business  belonged  to  himself,  and  that  the  defendant  was  a 
mere  clerk  of  his  ;  and  in  order  to  protect  himself  against  such 
fraud,  he  had  appropriated  the  checks,  and  that  he  was  ready 
to  account,  but  denied  that  any  thing  would  be  due  from  him 
upon  an  accounting. 

The  defendant  Menck  answered,  averring  that  the  checks 
had  been  the  property  of  Williams  who  had  delivered  them  to 
him  in  payment  of  a  debt. 

The  action  was  tried  before  Mr.  Justice  Babbous  and  a  jury 
on  the  12th  day  of  November,  1862. 

It  appeard  that  the  checks,  with  one  exception,  were  received 
in  payment  for  merchandise  which  had  been  consigned  to  John 
W.  Paddon,  the  plaintiff,  by  various  persons  and  which  had 
been  accordingly  sold. 

Upon  the  opening  of  the  defense,  in  answer  to  objections,  the 
defendant's  counsel  made  the  following  offer  of  proof: 

That  it  was  agreed  between  the  defendant  Williams  and  the 
two  Messrs.  Berry  and  Mr.  Paddon,  the  plaintiff,  that  the 
business  of  "  D.  M.  Berry  &  Co. "  was  to  be  carriedon  by  hav- 
ing the  goods  consigned  to  "D.  M.  Berry  &  Cfo.,"  and  sold  by 
them,  and  th^  proceeds  of  all  sales  deposited  in  the  name  of 
the  plaintiff,  Paddon,  and  that  the  business  was  so  carried  on 
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a  considerable  length  of  time.  That  then  there  was  a  pretended 
dissolution  pf  partnership  and  an  agreement  between  the  same 
parties  that  the  goods  should  be  consigned  to  the  plaintiff,  and 
the  business  done  in  his  name.  But,  that  during  all  this  time 
the  agreement  was  between  all  the  parties,  including  the  plain- 
tiff, that  the  business  was  to  belong  to  the  firm  of  "  D.  M.  Berry 
&  Co.,"  in  fact,  and  that  the  plaintiff  was  to  be  simply  a  clerk. 
The  members  of  the  old  firm  were  to  take  all  the  gains,  and 
profits,  and  proceeds  of  the  business,  and  that  that  understand- 
ing was  in  operation  when  Mr.  Williams  took  the  checks  in 
question.  That  he  took  the  checks  and  turned  them  over  to 
Mr.  Menck,  in  payment  of  an  individual  debt,  which  was  for 
the  capital  which  Mr.  William^  put  into  the  business. 

The  court  held  that  the  facts  constituted  no  defense,  and 
excluded  the  evidence,  denied  a  motion  to  dismiss  the  com- 
plaint as.  against  the  defendant  Menck,  and  directed  a  verdict 
for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  which  being  denied, 
and  judgment  having  been  entered  on  the  verdict,  they  now 
appealed. 

William  FuUertotiy  for  the  defendants,  appellants. 

William  if.  Hvarts,  for  the  plaintiff,  respondent. 

By  thb  CoiTBT,  BoswoRTH,  Ch.  J.  No  authority  is  cited  by 
either  counsel,  in  support  of  any  propositions  argued  on  this 
appeal. 

The  plaintiff  was  possessed  of  ten  checks,  payable  to  his 
own  order  ;  he  indorsed  them,  and  delivered  them  to  his  clerk, 
the  defendant,  Williams,  with  instructions  to  deposit  them  to 
the  plaintiff's  credit  in  the  Hanover  Bank.  Williams  received 
them,  accompanied  with  such  instructions,  and  virtually  prom- 
ised to  so  deposit  them.  Instead  of  doing  so,  Williams  trans- 
ferred them  to  the  defendant  Menck,  Williams  and  Menck 
refusing  to  return  the  checks,  this  action  is  brought  to  recover 
their  amount. 
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It  waB  not  contended  on  the  argument  that  Menck  has  any 
defense  unless  Williams  has.  It  is  quite  clear  on  the  evi- 
dence that  Menck  has  no  rights  superior  to  those  which  Wil- 
liams had.  Clark  testifies  that  on  the  7th  of  March,  ^^  Mr. 
Henck  stated  that  Mr.  Williams  had  come  to  him  before  taking 
the  checks,  asking  what  he  should  do."  It  was  also  testified 
that  Menck  said  to  the  plaintiff  in:  the  interview  when  the 
checks  were  demanded,  ^'I  will  come  Monday  afternoon,  at 
four  o'clock ;  I  will  come  and  settle  the  matter  with  you. 
I  am  free  to  confess  that  when  I  see  I  ant  wrong,  I  am  will- 
ing to  give  up ;"  that  the  settlement  was  to  be  a  return  of 
the  checks  or  their  equivalent  in  money.  Menck  also  said, 
''  I  have  been  advised  that  this  laonej  must  not  be  squandered 
away.^'  All  this  imports  that  Menck  had  notice  when  he 
took  the  checks,  how  Williams  got  them.  It  was  no  part 
of  the  evidence  offered  and  rejected  that  he  took  them  with- 
OQt  notice.  This  brings  us  to  a  consideration  of  the  defense. 
The  defense  is  that,  although  Paddon  was  doing  business 
ostensibly  as  principal,  and  Williams  was  apparently  his  derk, 
and  it  was  so  represented  to  the  public  to  induce  business  ;  yet 
in  &ct  the  business  was  that  of  a  'firm  formerly  trading  under 
the  name  of  D.  M.  Berry  &  Co.,  of  whom  Williams  was  one ; 
that  the  plaintiff  was  in  fact  their  clerk  ;  that  the  checks  were 
therefore  the  property  of  D.  M.  Berry  &  Co.,  and  that  Wil- 
liams, as  between  him  and  the  plaintiff,  had  a  right  to  take 
them  nolens  volensy  and  dispose  of  them  as  he  pleased. 

K  the  property  of  the  old  firm  of  D.  M.  Berry  &  Co.  was 
transferred  to  the  plaintiff  under  the  circumstances  stated  in 
the  answer,  it  was  evidently  done  to  place  it  beyond  the  reach 
of  the  creditors  of  that  firm.  Although  that  fact  would  not 
disable  those  creditors  from  reaching  it,  yet  as  between  the 
plaintiff  and  such  firm  the  title  would  be  in  him,  and  D.  M. 
Berry  &  Co.  could  not  reclaim  it  by  legal  proceedings  ;  nor 
defend  themselves  against  a  suit  for  taking  it  by  force. 

It  would  be  a  fraud  upon  all  persons  consigning  their  prop- 
erty to  Paddon  for  sale,  believing  him  to  be  the  principal  in 
and  proprietor  of  the  business^  to  permit  D.  M.  Berry  &  Co. 
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to  take  the  proceeds  of  property  thus  consigned,  and  dispose  of 
it  88  their  own.  Nine  of  these  checks  are  for  the  price  of  prop- 
erty consigned  by  third  persons  to  Paddon  for  sale,  and  sold 
by  him,  pursuant  to  such  consignments.  By  virtue  of  the 
contract  between  Paddon  and  those  persons,  the  legal  title  to 
the  consigned  property,  as  against  all  third  persons,  was 
vested  in  Paddon,  and  the  proceeds  were  his.  As  between  the 
consignors,  Paddon,  D.  M.  Berry  &  Co.,  and  all  creditors  of 
tiie  latter  firm,  or  of  either  member  of  it,  the  consignors  are 
entitled  to  the  proceeds  of  their  property. 

To  prevent  fraud  upon  the  public,  and  upon  any  person 
consigning  his  property  to  Paddon  for  sale^  the  l^al  relationB 
between  the  parties  should  be  held  to  be  such  as  Paddon  and 
D.  M.  Berry  &  Co.  have  represented  them  to  the  public.  If 
D.  M.  Berry  &  Co.  have  any  rights  as  between  themselves 
and  Paddon,  which  a  court  of  equity  will  protect,  founded 
upon  their  alleged  agreed  relation  to  each  other,  they  shoald 
be  treated  as  equitable  rights,  and  enforced  in  a  suit  proceed- 
ing on  equitable  grounds,  and  looking  to  the  protection  and 
payment,  as  the  primary  consideration  of  the  creditors  of  Fad- 
don:  in  respect  of  business  represented  to  the  world  as  his,  and 
only  his. 

He  should  be  treated  as  having  the  legal  title  and  the  legal 
light  to  reclaim  any  property  from  D.  M.  Berry  &  Co.,  which 
they  may  forcibly  or  againist  the  wiQ  of  Paddon  convert  to 
their  own  use. 

The  "evidence  proffered  and  rejected  was,  '^  that  during  all 
this  time  tiie  agreement  was  between  all  the  parties,  including 
the  plaintiff,  that  the  business  was  to  belong  to  D.  M.  Berry 
&  Ca,  and  that  the  plaintiff,  Paddon,  was  to  be  simply  a 
clerk.  The  members  of  the  old  firm  of  D.  M.  Berry  &Co. 
were  to  take  all  the  gains  and  profitSy  and  proceeds  of  the 
business,  and  that  that  understanding  was  in  operation  when 
Mr.  Williams  took  the  cheek  in  question." 

According  to  the  terms  of  this  offer,  the  legal  title  to  the 
corpus  of  the  property  and  effects  constituting  the  capital  and 
resources  of  the  business,  was  Txoi  to  be  in  D.  M.  Berry  &  Co., 
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bat  in  Paddon.  Their  right  extended  to  the  gains  and  profits^ 
and  only  that.  They  would  have  no  right,  legal  or  equitable, 
to  violently  or  fraudulently  possess  themselves  of  the  corpus. 

They  might  file  a  bill,  if  the  case  be  not  so  infected  with 
fraud  that  a  court  would  not  lend  its  aid,  and  if  there  could 
not  be  an  amicable  adjustment,  for  an  accounting  and  an  appli- 
cation of  the  property  of  Paddon  in  that  business,  to  pay  its 
debts,  and  then  distribute  the  surplus.  The  protection  of 
those  dealing  with  Paddon,  and  the  prevention  of  fraud,  requires 
a  court,  in  a  case  like  this,  to  hold  that  Williams  has  no  right 
to  convert  any  part  of  the  property  against  the  consent  of 
Paddon,  and  that  his  only  remedy  is  by  action  for  equitable 
relief,  in  which  the  rights  of  persons  dealing  in  good  faith  with 
Paddon  wUl  be  protected,  snd  the  sums  due  them  be  first 
paid. 

The  judgment  should  be  affirmed. 


Pbebebiok,  Hekrt  and  John  E.  Hazeltok,  plaintiffs  and 
respondents,  vs.  Mabous  Colburk,  defendant  and  appellant. 

1.  Bank  checks  issued  and  payable  in  the  dty  of  New  Tork,  must  be  pre- 
aented  dming  the  same  or  the  next  sncoeeding  day,  during  the  usual  bank- 
ing hours,  in  order  to  charge  the  drawer  in  case  of  the  insolvency  of  the 
bank.    A  later  presentment,  without  any  excuse,  will  discharge  the  drawer. 

2.  The  fhct  that  the  payees  of  a  check  received  it  as  agents  of  third  persons 
(also  doing  bushiess  in  the  same  city)  whereby  delay  occurred  in  passhig  the 
check  to  their  princii>al8,  is  not  a  sufficient  legal  excuse  for  that  delay. 

S.  The  drawer's  promise  to  pay  a  check  which  has  not  been  seasonably  pre- 
sented, is  not  binding  as  a  waiver  of  due  presentment,  unless  he  had  notice 
of  an  the  IkctB  in  relation  to  such  presentment  tending  to  discharge  him. 
(Before  BosWobth,  Ch.  J.  and  White  and  Monbll,  JJ.) 
Heard  Kovember  6, 1868;  decided  November  28, 1863. 

Tms  was  an  appeal  from  a  judgment  taken  apon  a  bill  of 
exceptions. 

This  action  was  to  recover  the  amount  of  a  check  drawn 
by  the  defendant  upon  the  Suffolk  Bank.    The  cheek  bore 
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date  the  lOth  pf  October,  1854 ;  was  made  payable  to  the 
order  of  Bristow,  Moore  &  Co.,  and  was  giyen  for  a  piano  forte 
sold  to  the  defendant  by  Bristow,  Morse  &  Co.,  as  agents  of 
the  plaintiffii..  On  the  11th  of  October,  Bristow,  Morse  & 
Go.  delivered  the  check  to  the  plaintiffs,  and  it  was  by  them 
presented  for  payment  to  the  bank,  on  the  12th,  on  which  day, 
and  previous  to  the  presentment,  the  bank  stopped  payment. 

There  was  evidence  given  tending  to  show  a  promise  bj  the 
defendant  to  pay  the  check. 

The  defendant  moved  to  dismiss  the  complaint  on  the  gronnd 
that  the  check  had  not  been  presented  in  season  to  charge  the 
drawer,  which  was  refused,  and  the  defendant  excepted. 

The  defendant  requested  the  justice  to  charge  the  jury  that 
'^  a  promise  made  by  Golburn  subsequent  to  dishonor,  to  pay 
the  check,  will  not  bind  him,  unless  he  was  aware  or  had 
notice  of  all  the  facts  as  to  presentment,  that  would  tend  to 
discharge  him."  The  court  refused  so  to  charge,  and  the 
defendant  excepted. 

The  court  charged  that  '^  a  promise  made  to  Bristow,  Morse 
&  Co.,  unless  they  were  agents  in  that  particular  matter,  was 
of  no  more  importance  than  if  made  to  any  stranger.  But  if 
he  (the  defendant,)  made  the  promise  to  Hazelton,  (plaintiff,) 
he  is  bound  by  it."  To  this  latter  part  of  the  charge  the 
defendant  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiffs,  upon  which 
judgment  was  entered,  and  the  defendant  appealed. 

L,  A  Fuller,  for  the  defendant,  appellant.  ' 

I.  The  testimony  shows  that  the  check,  made  and  delivered 
to  the  plaintiff's  agents  on  the  10th,  was  not  presented  for 
payment  till  the  12th,  which  by  all  the  authorities  was  too 
late,  and  discharged  the  makers.  {Little  v.  Phanix  Bank, 
2  Hill,  425.  .2  Greenleaf's  Evidence,  J  195  a.  Chitty  on 
BiMa,  11  Am,  ed,  387,  613,  and  note  2.  Story's  Prom.  Notes, 
§§  493,  494,  496.  Smith's  Merc,  Law,  M  ed,  263,  noU, 
Parsons^  Merc.  Law,  91.  Byles  on  Bills,  15.  Down  v. 
HaUing,  4  B.  dt  G.  330.    Alexander  v.  Brouchfield,  1  Oarr. 
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and  Marsh.  75.  /Manning  dk  Or.  1061.    Mauley.  Brown,       «, 
4  Bing.  N.  O.  266.    Uast  River  Bank  v.  Oedney,  4  E.  D. 
Smithy  584.) 

II.  The  promise  of  the  defendant,  which  was  relied  on  to 
cure  this  defect,  was  not  shown  to  have  been  made  with  a 
knowledge  of  the  facts,  and  therefore  did  not  bind  the  defend- 
ant. (2  Greenleaf's  Evid.  §  190,  note  2.  Myers  v.  Oolerrian^ 
Anthon'sN.  P.  205.  Orij^n  v.  Gof,  12  John.  423.  Trimble 
y.  Thomey  16  id,  151.  Grain  v.  Golwellj  8  id.  384  and  note. 
Garland'  v.  Salem  Bank,  9  Mass.  B.  408.  iStce  v.  Gunning^ 
iam,  1  Gowen,  398, 406.  Jones  v.  Savage,  6  JT^nd  658.  iTei- 
}e««  V.  Dowd,  23  tU  378.    iS'^ory'*  Prom.  Notes,  §  361.) 

(7.  M.  Sandford,  for  the  plaintiffs,  respondents. 

I.  The  only  question  in  the  cause,  which  was  submitted  to 
the  jury,  was,  whether  the  defendant  had  promised  to  pay  the 
plaintifiEs,  after  he  knew  that  the  bank  had  refused  payment. 
Their  verdict  is  conclusive  upon  it,  and  is  sustained  by  the 
evidence. 

II.  Checks  are  inland  bills  of  exchange  payable  on  demand, 
and  must  be  presented  within  a  reasonable  time.  What  is  a 
reasonable  time  depends  upon  the  fBK^ts.  (Ghitty  on  Bills, 
410.  Ghitty,  Jr.  on  Bills  and  Ghecks,  26  a.  McGullough's 
Die.  of  Gommerce,  title  Ghecks.  Marker  v.  Anderson,  21 
Wend.  373.  Ghapman  v.  White,  2  Sdden,  417.)  "  The  holder 
may,  within  a  reasonoble  time,  put  the  check  into  circulation, 
that  is,  within  the  time  allowed  for  presentment;  and  the 
transferee  will  haVe  the  same  privileges,  and  the  prior  parties 
will  not  be  discharged  if  the  last  assignee  makes  due  present- 
ment" (Ghitty,  Jr.  on  BiUs  and  Ghecks,  p.  52.  Approved, 
Barber  r.' Anderson,  21  Wend.  387.) 

in.  The  check  was  drawn  on  ike  afternoon  of  the  10th, 
passed  to  the  plaintiff  on  the  11th,  and  presented  the  next 
morning.  This  was  clearly  in  good  time,  according  to  estab- 
lished rules. 
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M0NELL9  J.  Two  qnestions  are  presented  in  this  case. 
Ist^  did  the  non-presentment  of  the  check  until  the  12th  of 
October  discharge  the  drawer  ?  and  2d,  was  the  promise  of  the 
defendant  to  pay  the  check,  a  waiver  of  due  presentment  and 
notice  ? 

Bank  checks,  for  all  the  purposes  of  presentment  and  pro- 
test, are  r^arded  like  inland  bills  of  exchange  payable  on 
demand.  (Harker  v.  Anderson,  21  Wend.  373.)  They  must 
be  presented  within  a  reasonable  time,  after  delivery  to  the 
payee.  What  is  a  reasonable  time^  is  a  question  of  law,  and 
must  depend  upon  the  circumstances  of  each  case.  {Mohawk 
Bank  v.  Brodericky  10  Wend.  304.)  Very  few  of  the  cases 
have  undertaken  to  define  the  period  which  may  elapse  between 
the  giving  and  presentment ;  and  probably  no  general  rule  oan 
be  established.  As  the  circxmistances  of  each  case  differ,  so 
will  the  rule  differ,  and  it  will  be  suspended  or  applied  to  meet 
the  exigencies  or  peculiarities  of  each  case.  In  Beeching  v. 
Ootver,  (1  HoUy  313,)  it  was  decided  that  a  check  given  and 
payable  in  London  in  the  morning,  must  be  presented  the  next 
morning,  or  at  farthest  during  the  banking  hours  of  the  next 
day.  In  Merchants'  Bank  v.  Spicer,  (6  Wend.  443,)  the 
check  was  given  between  two  and  three  o'clock  p.  m.,  and 
presented  by  noon  the  next  day,  and  it  was  held  seasonable. 

Most  of  the  cases  in  the  books  arise  upon  bills^  and  between, 
indorser  and  indorsee.  In  -those  cases  less  diligence  is  required. 
{Mohawk  Bank  v.  Broderick,  supra.) 

In  the  uncertainty  in  which  the  books  have  left  this  ques- 
tion of  reasonable  time,  I  think  it  may  safely  be  considered 
that  checks  issued  and  payable  in  this  city,  must  be  presented 
during  the  same  or  the  next  succeeding  day,  during  the  usual 
banking  hours.  A  later  presentment,  except  under  circum- 
stances excusing  the  delay,  will  discharge  the  drawer.  {See 
Parsons  on  Bills  and  Notes,  vol.  2,  p.  72.) 

The  check  in  question  was  received  by  Bristow,  Morse  &  Co., 
about  four  o'clock  in  the  afternoon  of  the  10th  of  October ;  on 
the  next  day,  between  three  and  six  p.  m.  it  was  delivered  by 
B.  M.  &  Co.  to  the  plaintiffs.    It  was  not  presented  for  pay- 
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ment  until  the  next  day,  the  12th ;  at  what  hour  on  that  day 
it  was  presented,  does  not  appear. 

The  circumstance  that  the  payees  of  the  check  were  the 
agents  of  the  plainti£b,  did  not  authorize  them  to  withhold 
the  presentment ;  nor  would  the  delay  in  passing  the  check  to 
the  principals  until  after  banking  hours  the  next  day,  excuse  the 
presentment  There  was  nothing  to  prevent  the  presentment 
on  the  next  day  after  the  check  was  received,  and  the  holders 
mast  be  r^;arded  as  guilty  of  laches  in  not  doing  so.  The 
drawer  of  the  check  had  a  much  larger  sum  on  deposit  with 
the  bank  than  the  amount  of  the  check,  and  the  check  would 
have  been  paid,  if  it  had  been  presented  before  the  &ilure  of 
the  bank.  The  plaintiffs  must  suffer  for  their  own  laches. 
The  learned  judge  was  therefore  right  in  instructing  the  jury 
that  the  check  was  not  presented  within  a  reasonable  time. 

Was  the  promise  of  the  defendant  to  pay  the  check  a  waiver 
of  due  presentment  and  notice  ? 

The  evidence  of  the  promise  is  contained  in  the  testimony 
of  F.  Ha^elton,  one  of  the  plaintiffs,  who  testified  that  he  saw 
the  defendant  the  next  day  after  the  failure  of  thebank  ;  that 
the  defendant  then  knew  tiie  bank  had  stopped  payment ;  that 
the  defendant  expressed  great  confidence  that  the  bank  would 
resume  payment,  and  ^^  assured  us  that  we  would  get  our 
money,  and  if  the  bank  did  not  pay,  he  would.-' 

This  evidence  was  contradicted  by  the  defendant,  upon  his 
examination ;  but  the  judge  submitted  the  question  to  the 
jury,  who,  by  their  verdict,  have  found  that  the  promise  was 
made. 

The  learned  justice  refused,  in  submitting  this  quei^tion  to 
the  jury,  to  charge  them  that  the  promise  would  not  bind  the 
defendant,  unless  he  was  aware  or  had  notice  of  all  the  facts, 
as  to  presentment,  that  would  tend  to  discharge  him ;  and 
charged  that  the  promise  to  Hazelton,  would  bind  him. 

It  is  settied  by  numerous  and  uniform  decisions,  that  to  make 
a  waiver,  however  clearly  proved,  obligatory  upon  the  party 
making  it,  it  is  indispensable  that  it  should  be  made  with  full 
knowledge  of  all  the  facts  ;  that  is,  with  full  knowledge  that 
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there  has  been  a  want  of  due-  presentment  and  notice.  {Thwra- 
ton  V.  WynUy  12  Wlieat.  183.  Reynolds  v.  Douglas^  12  Pet. 
497.  Story  on  Prom.  Notes,  §  361.  TehheHs  v.  Dowdy  23 
Wend.  379,  411.  Sigerson  v.  Mathews^  20  flow?.  496.  1 
Parsons  on  BiUb  and  Notes,  595,  wl\ere  all  the  cases  are  col- 
lected.) 

The  principle  upon  which  these  decisions  proceed,  is,  that 
these  declarations  and  acts  amount  to  an  admission  of  the  party 
that  the  holder  has  the  right  to  resort  to  him,  and  that  he  has 
received  no  damage  for  want  of  notice.  (Sogers  y.  Stephens, 
2  Term  R.  713.) 

In  this  case  there  is  no  evidence  whatever,  that  the  defend- 
ant knew  at  the  time  he  made  the  promise,  that  the  check  had 
not  been  presented  until  the  12th,  two  days  after  it  was  issued. 
He  knew  the  bank  had  stopped  payment,  but  did  not  know 
of  the  laches  of  the  holder  in  demanding  payment.  Even  had 
there  been  any  evidence  on  that  subject,  or,  if  knowledge  of  the 
bank's  failure  could  be  imputed  as  knowledge  that  the  checdc 
had  been  dishonored,  yet  the  question  was  one  for  the  jury,  and 
should  not  have  been  kept  from  their  consideration* 

The  learned  justice,  therefore,  in  my  opinion,  erred,  both  in 
his  refusal  to  charge  as  requested,  and  in  his  charge,  that  if 
the  defendant  made  a  promise  to  Hazelton,  he  was  bound  by 
it,  without  qualifying  the  instruction,  that  the  jury  must  also 
find  that  the  promise  was  made  with  a  knowledge  of  the  plain- 
tiffs' laches. 

This  is  a  bill  of  exceptions  and  not  a  case,  and  we  can  not 
look  into  it  to  see  whether  the  evidence  would  have  been  suffi- 
cient ;  nor  speculate  upon  the  effect  which  the  instructioD,  had 
it  been  given  to  the  jury,  would  have  had  upon  their  verdicts 
{Willard  v.  Warren,  17  Wend.  257.  People  v.  Baihban^ 
21  id.  509.) 

I  am  of  opinion  that  the  judgment  should  be  reverse^,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

BoswoBTH,  Ch.  J. 'concurred. 

New  trial  granted* 
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Henby  J.  Habrington,  plaintiff  and  appellant,  vs.  Jahss  A 
DoBB,  defendant  and  respondent. 

An  accommodation  indorsement  is,  not  binding  unless  the  instniment  indorsed  is 
transferred  before  maturity.  The  rule  that  a  note  transferred  after  due  is  sub- 
ject to  all  the  equities  attaching  to  it  in  the  hands  of  the  person  so  transferring  it, 
18  not  applicable  to  accommodation  paper  transferred  to  subserre  the  purpose 
forw  hich  it  was  made. 

(Before  Bosworth,  Gh.  J.  and  Whitb  and.  Monblii,  JJ.) 
Heard  November  9, 1868 ;  decided  NoTember  28, 1868. 

This  was  an  appeal  by  the  plaintiff.  The  plaintiff  sued 
the  defendant  as  payee  and  first  indorser  of  six  promissory 
notes,  made  by  the  "Northfield  Brick  Company,  by  James  A. 
Dorr,  Treasnrer/' 

The  evidence  showed  that  this  company  was  indebted  to 
one  Myers,  who  held  its  notes  past  due.  Myers  took  the  notes 
in  suit  in  exchange  for  the  notes  ovet  due.  The  testimony 
tends  to  show  that  Dorr  indorsed  the  notes  in  suit  at  the 
request  of  Myers,  and  to  accommodate  him,  and  that  after 
they  became  due,  Myers  transferred  them  to  the  plaintiff,  in 
payment  of  notes  of  like  amount  held  by  the  plaintiff  and 
made  by  Myers. 

At  the  close  of  the  testimony  "  the  court  charged  the  jury 
that,  it  appearing  to  be  Undisputed  that  the  plaintiff  came 
into  possession  of  the  notes  after  they  matured,  and  also  that 
the  defendant  indorsed  them  without  consideration,  as  a  mat- 
ter of  accommodation  for  M.  Myers,  they  should  render  a 
verdict  for  the  defendant."  The  jury  found  accordingly.  The 
plaintiff  excepted  to  the  charge,  and  moved  for  a  new  trial  on 
the  judge's  minutes,  which  motion  was  denied.  From  the 
order  denying  this  motion,  and  fVom  the  judgment  entered  on 
the  verdict,  the  plaintiff  appealed  to  the  general  term. 

JE.  W,  Chester  J  for  the  plaintiff,  appellant. 
L  The  notes  being  for  a  valuable  consideration,  were  in- 
dorsed by  the  defendant  for  the  purpose  of  being  used  by 
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Myers.  Myers'  use  of  them  was  in  strict  accordance  with  the 
understanding  between  him  and  the  indorser.  (De  Zeng  v. 
Fjifcy  1  B08W.  335,  affirmed  in  the  Court  of  Appeals.) 

II.  All  the  cases  and  authorities  agree  that  it  is  no  defense 
to  a  bill  or  note,  held  by  an  indorser  who  has  given  value  for 
it,  that  it  was  made  without  consideration  paid  to  the  acceptor 
or  indorser^  where  no  fraud  is  practiced  in  the  use  made  of  it, 
or  where  such  use  is  in  accordance  with  the  purpose  for  which 
it  was  accepted  or  indorsed.  It  does  not  affect  the  responsi- 
bility of  such  an  acceptor  or  indorser  that  it  was  passed  away 
after  maturity,  or  that  the  purchaser  for  value  knew  that  the 
ac-ceptor  or  indorser  was  an  accommodation  acceptor  or  indor- 
ser, or  that  he  took  it  in  payment  or  as  security  for  a  precedent 
debt.  {Edw,  on  BUls,  316.  Smith  v.  Knox,  3  Hap.  S.  46, 
per  Lord  Eldon.  Bank  of  Butland  v.  Bucky  5  Wend.  66. 
Fowell  V.  WcUerSy  17  John.  176.  Orandin  v,  Le  Boy^  2 
Paigty  509.  Seneca  County  Bank  v.  Neass,  3  Comet.  4i4Z. 
Deuel  V.  Spence,  1  Abh.  237.  Mohawk  Bank  v.  Corey^  1 
Hilly  513.  Broion  v.  Motty  7  John.  361.  Orawt  dk  Gary  v. 
MUcotty  7  Wend.  227.  Story  on  Prom.  NoteSy  p.  214,  §§  194^ 
195.  Parsons  on  Notes  and  Billsy  p.  29,  and  cases  there 
referred  to.  Charles  v.  Marsdeny  1  Taunt  224  Garvthers 
V.  Westy  11  Queen's  B.  143.  Sturtevant  v.  Fordy  4  Man.  db 
Or.  101.  Thompson  v.  Shepherd,  12  Met.  311.  4  ScoU 
N.  P.  668.) 

III.  Taking  a  note  in  payment  of  or  security  for  a  prece- 
dent debt,  or  with  the  knowledge  that  it  was  made  or  indorsed 
for  the  accommodation  of  the  party  using  it,  or  after  maturity, 
all  stand  upon  the  same  footing.  Against  holders  taking 
notes  in  either  of  these  ways,  the  maker  or  indorser  can  not 
set  up  as  a  defense  that  he  became  a  party  to  it  entirely  for  the 
accommodation  of  the  party  who  held  and  passed  it  away.  It 
is  enough  that  the  use  of  it  is 'consistent  with  the  purpose  for 
which  it  was  made  or  indorsed. 

F.  T.  BicCy  for  the  defendant,  respondent. 

L  The  indorsements  were  given  without  consideration,  and 
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for  the  accommodation  of  Myers.  Myers  transferred  them 
when  past  due,  to  the  plaintiff.  Upon  this  state  of  facts  the 
defendant  was  of  right  entitled  to  a  verdict. 

II.  The  plaintiff  held  the  notes  subject  to  all  defenses,  legal 
or  equitable,  which  existed  against  the  notes  in  the  hands  of 
Mr.  Myers.     {De  MoU  v.  Starkey,  3  Barh.  Ch.  403.) 

III.  The  cases  cited  by  the  plaintiff's  counsel  are  cases 
where  the  holder  of  an  accommodation  note  at  the  time  of 
maturity  had  taken  it  for  value.  Such  holder,  by  a  subse- 
quent transfer,  would  of  course  pass  the  same  right  of  action 
which  he  himself  held. 

In  Thompson  v.  Shepherd,  (12  Met  311,^  cited  by  the 
plaintiff,  the  true  rule  is  stated  in  the  opinion  given  by  the 
court  {See  also  1  Abb.  Dig.  4lI\,  §  504,  and  cases  died; 
Fumiss  V.  Oilchrist,  1  Sand/.  53 ;  Anderson  v.  Busteed,  5 
Duer,  485  ;  Chitty  on  Bills,  I2th  Am.  Perkins'  ed.  marg.  p. 
69,  note  1  ;.also  marg.  p.  217,  218,  220,  note  2;  Story  on 
Bills,  §  187;  Story  on  Prom.  Notes,  §178,  dtc;  Edw.  on 
BiUs,  321.) 

Bt  the  Court,  Bobwobth,  Oh.  J.  The  judge  at  the  trial 
ordered  a  verdict  for  the  defendant,  apparently  on  the  idea 
that  an  accommodation  maker  or  indorser  of  a  note  is  not 
liable  upon  it  to  a  party  to  whom  it  is  transferred  by  the  party 
accommodated,  after  maturity.  In  this,  we  think,  he  inad- 
vertently erred. 

A  note  made  or  indorsed  for  the  general  accommodation  of 
a  party,  without  any  restriction  as  to  the  manner  in  which  it 
is  to  be  used,  or  the  time  in  which  it  is  to  be  negotiated,  may 
be  transferred  by  him  either  before  or  after  maturity,  and  the 
indorsee,  if  he  takes  it  for  value,  may  recover  upon  it,  even 
though  he  took  it  with  notice  that  it  was  made  or  indorsed  for 
the  accommodation  of  his  immediate  indorser.  This  is  settled 
by  repeated  adjudications.  {Grant  et  al.  v.  Ellicott,  7  Wend. 
227.  Sturtevant  v.  Ford,  4  Mann,  dk  Or.  101.  Caruthers  v. 
West,  11  Q.  B.  143.) 

The  payee  of  an  accommodation  note  can  never  recover 

Rob.— I.  23 
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upon  it  from  the  maker,  nor  the  indorser  of  a  note  against  his 
accommodation  indorser.  The  fact  that  Myers  conld  not 
recover  against  Dorr,  is  not,  therefore,  any  reason  why  the 
plaintiff,  his  indorsee,  should  not.  Allowing  the  latter  to 
recover,  is  only  allowing  payment  to  be  enforced  against  the 
indorser  in  accordance  with  the  purpose  and  object  for  which 
the  indorsement  was  made. 

The  rule  that  a  note  transferred  after  due  is  subject  to  all 
the  equities  attaching  to  it  in  the  hands  of  the  one  so  transfer- 
ring it,  has  no  application  to  accommodation  paper  transferred 
to  subserve  the  purpose  for  which  it  was  made.  That  rule  is 
to  protect  parties  from  being  defrauded,  by  being  compelled 
to  pay  the  note  in  any  event  where  it  is  transferred  after  it  is 
due,  or  with  notice  of  its  infirmities,  and  places  the  indorsee 
of  the  maturity  in  the^  precise  position  he  would  have  been  if 
he  had  taken  it  before  maturity  with  notice. 

A  party  who  takes  accommodation  paper  before  maturity, 
with  notice  of  its  character,  may  recover  if  he  has  paid  value. 
The  only  thing  essential  to  his  right  to  recover,  is  that  he  has 
paid  value ;  and  that  allowing  him  to  recover  is  enforcing 
payment  in  accordance  with  the  object  for  which  the  note  was, 
as  matter  of  accommodation,  made  or  indorsed.  When  such 
is  the  character  of  the  transaction,  it  is  of  no  consequence  to 
the  defendant,  whether  the  note  was  transferred  before  or  after 
maturity.  The  cases  above  cited  determine  these  questioos 
as  we  have  stated  them,  and  no  conflicting  authority  has  been 
brought  to  our  notice. 

The  judgment  should  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

Ordered  accordingly. 
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Horatio  E.  Wilcox  et  ah  plaintife,  va.  Ubiah  M.  Les  et  al. 
defendants. 

1.  A  judgment  rendered  for  the  defendants  in  an  action  to  recover  the  price  of 
goods  sold,  hecanse  they  were  sold  on  a  credit  which  had  not  expired  when 
the  action  was  brought,  is  not  a  bar  to  a  second  action  brought  after  such 
credit  has  expired. 

2.  Where  such  judgment  does  not  affirmatively  disclose  the  ground  upon  which 
it  was  rendered,  but  there  was  evidence  that  uncontradicted  proof  of  such 
unexpired  credit  waiUntroduced  upon  the  trial  of  the  issues  in  the  action  in 
which  such  judgment  was  given,  and  that  the  existence  of  such  credit  was 
made  the  only  question  on  submitting  the  case  to  the  court  on  such  trial,  it  will 
be  presumed  that  the  judgment  proceeded  solely  on  that  ground,  notwith- 
standing evidence  in  support  of  another  defense  was  given  on  the  trial. 

(Before  Bobwobth,  Ch.  J.  and  Whits  and  MokbiiL,  JJ.) 
Heard  November  10, 1863;  decided  November  28, 1868. 

This  was  a  motion  by  the  defendants  for  a  new  trial,  on 
exceptions  taken  at  the  trial,  and  there  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

The  action  is  for  goods  sold  and  delivered  in  March  1861, 
to  a  firm  composed  of  the  defendants  and  one  Geo.  A.  Danlap, 
at  the  agreed  price  of  $450,  on  eight  months  credit.  The 
defendants,  Ripley  &  Hoyt,  in  their  answer  set  up  a  former  trial 
in  the  Marine  Court  in  July,  1861,  for  the  same  cause  of  action 
in  a  suit  by  these  plaintiffs  against  these  defendants,  and  said 
Donlap  and  allege  in  their  answer  that  ^^  judgment  therein  was 
rendered  in  favor  of  the  defendants,  on  a  question  of  fdcty 
on  the  24th  of  July,  1861/'  The  sale  and  delivery  of  the  goods 
in  March  1861,  to  the  defendants  at  the  agreed  price  of  $450, 
on  a  credit  of  eight  months,  was  fully  proved  on  the  present 
trial.  The  defendants  then  proved  that  in  July,  1861,  these 
plaintiffs  sued  these  defendants  and  Dunlap  in  the  Marine 
Court,  and  in  their  complaint  claimed  to  recover  for  goods  sold 
and  delivered  to  such  defendants  in  March,  1861,  at  the  agreed 
price  of  $450.  The  complaint  in  that  action  did  not  state 
whether  the  goods  were  or  were  not  sold  on  a  credit,  but  it 
alleged  that  the  $450  was  due  with  interest  from  April  1, 1861, 
and  prayed  judgment  accordingly. 
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The  answer  of  Bipley  &  Hoyt  in  that  suit  denied  each  and 
every  allegation  in  the  complaint. 

It  was  proved  on  the  trial  of  this  action  that^  on  the  trial 
in  the  Marine  Court,  evidence  was  given  of  the  sale  and  delivery 
of  the  goods,  and  that  they  were  sold  on  a  credit  of  eight  months. 
Oeorge  B.  Bonta^  the  person  who  made  the  sale,  was  asked 
with  reference,  to  his  testimony  on  the  former  trial  thus :  "  Q. 
did  you  not  testify  that  the  sale  was  a  cash  sale,  and  you 
applied  to  them  for  a  note,  according  to  the  custom  of  that 
kind  of  sale." 

"  A.  I  applied  for  a  note ;  it  was  not  given ;  it  was  then 
considered  a  cash  sale,  according  to  the  custom  of  merchants." 

It  was  also  proved  that  the  question  raised  and  argued  in 
the  Marine  Court  was,  whether  the  goods  were  sold  on  a  credit 
of  eight  months,  and  that  this  was  the  only  question  argued  on 
submitting  the  case. 

The  judge  who  tried  the  cause,  testified  that  he  did  not 
recollect  on  what  ground  he  decided  it,  "  whether  on  the  ground 
of  unexpired  credit,  or  on  the  ground  that  the  sale  was  made 
by  Bonta  individually."  The  defendants  sought  to  prove  that 
Bonta  sold  the  goods  in  his  own  name  and  on  his  own  account 
No  judgment  was  entered  in  the  docket  in  the  Marine  Court, 
but  there  was  indorsed  on  the  summons  and  complaint,  in  the 
hand  writing  of  the  judge,  the  words  —  ^^  Judgment  for  defend- 
ants with  costs  and  ten  dollars  allowance."  On  the  present 
trial,  the  judge  ordered  a  verdict  for  the  plaintiffii  for  $481.50, 
the  amount  of  the  goods  and  interest,  and  the  defendants  ex- 
cepted to  the  decision. 

L.  S.  Cha^eldj  for  the  defendants. 

I.  The  former  trial  and  decision  was  a  full  and  complete  bar 
to  this  action.  Every  thing  was  the  same,  the  parties,  the 
pleadings,  the  cause  of  action  and  the  evidence  the  same. 
That  cause  was  finally  submitted  on  the  merits  and  decided 
by  the  court.  {McOuinty  v.  Berricky  5  Wend.  244.  Brock- 
way  V.  Kinney,  2  John,  210.  Bice  v.  King,  7  id.  20.  Thomca 
V.  Bumsey,  6  id.  26.     Johnson  v.  Smithy  8  id,  383.     Flatner 
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V.  Best,  11  id,  530.  15  id.  432.  Phillips  v.  Berick,  16  id. 
136.  Oardner  v.  Buckbee,  3  Cowen,  120.  ObZe«  v.  Ciir^cr, 
6  «.  691.    Morgan  v.  Pfemft,  9  FTcndf.  287.) 

II.  The  record  was  conclusive,  and  could  not  be  varied  by 
parol.  The  record  of  the  fonner  trial  was  complete,  and  estab- 
lished a  sofiBcient  bar.  (StUton  v.  Dillaye,  3  Barb.  529.  Noyea 
V.  Bviler,  6  id.  613.  Foster  v.  2Vi*K,  12  John.  456.  5n*«A  v. 
Taggart,  7  td  19.) 

III.  There  is  no  force  in  the  objection  that  the  judgment 
was  not  docketed.  If  the  cause  is  finally  submitted  to  the 
court  it  is  enough,  whether  it  is  decided  or  not — ^but  here  it 
was  decided  {Feltei'  v.  Mvlliner,  2  John.  181.  Burt  v. 
Stemburghy  4  Gowen,  559.)  The  grounds  of  decision  were 
not  inquirable  into.  The  cause  was  submitted  on  the  merilis, 
and  it  is  not  material  on  what  ground  the  judge  decided.  The 
judgment  as  entered  was,  ^^  judgment  for  defendants,  with 
costs,  and  ten  dollars  allowance,''  and  was  not  a  nonsuit  or 
dismissal. 

lY.  The  action  could  not  be  maintained  against  these  defend- 
ants. Hoy t  was  not  a  member  of  the  firm  when  the  goods 
were  sold,  and  no  notice  of  dissolution  to  Wilcox  &  Draper 
was  necessary. 

OUbert  Dea/n,  for  the  plaintiffs. 

I.  Where  a  former  judgment  is  set  up  as  a  defense,  parol 
evidence  is  admissible  to  show  what  was  actually  in  controversy 
between  the  parties,  and  the  grounds  upon  which  the  judgment 
was  rendered.  {Doty  v.  Brown,  4  Coinst.  71.  8  Wend.  9. 
4  5ar6.  457.    36  id  95.) 

II.  The  decision  of  the  Marine  Court,  ordering  judgment 
for  the  defendants,  was  therefore  merely  a  judgment  of  nonsuit, 
and  no  bar  to  this  action. 

III.  The  judge  who  tried  this  cause  properly  ordered  judg- 
ment for  the  plaintiff",  as  there  was  no  disputed  question  of  fact. 
But  if  there  had  been,  the  defendant  should  have  specifically 
excepted,  or  riequested  him  to  submit  the  question  to  the  jury. 
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By  the  Coubt,  Bosworth,  Ch.  J.  The  defendants  have 
had  the  goods  for  which  the  verdict  was  ordered,  and  have  not 
paid  for  them.  The  question  now  is,  whether  the  former  trial 
and  judgment  therein,  are  a  bar  to  a  recovery  in  this  action. 
It  is  quite  clear  that  on  the  trial  in  the  Marine  Court,  as  in 
this,  the  evidence  of  the  sale  of  the  goods,  at  the  agreed  price 
of  $450,  on  a  credit  of  eight  months,  was  uncontradicted. 
The  evidence  on  the  trial  shows  that,  in  the  suit  in  the  Marine 
Court,  Bonta  testified  that  he  sold  the  goods  as  agent  of  the 
plaintiffs,  and  so  informed  the  defendants  at  the  time  of  the 
sale.  It  does  not  appear  that  there  was  any  attempt  to  con- 
tradict him,  and  no  evidence  in  conflict  with  such  being  the 
facts,  was  given  on  the  trial. 

This  case  comes  therefore  to  this  point.  Judgment  was 
given  for  the  defendants  in  the  Marine  Court,  on  uncontra- 
dicted proof  that  the  sale  was  on  a  credit  of  eight  months, 
which  had  not  elapsed.  It  can  not  be  conjectured  that  it  pro- 
ceede'd  on  any  other  ground  or  fact.  On  what  ground,  or  &ct 
found,  the  judge  decided  it,  he  does  not  recollect,  and  I  lay 
his  testimony  out  of  view.  But  it  does  appear  that  the  onlj 
question  discussed  before  him,  on  the  close  of  the  evidence  was, 
whether  the  credit  had  expired.  I  think  it  should  be  inferred 
that  this  was  the  only  question  of  fact  which  he  determined 
adversely  to  the  plaintiffs,  and  finding  that  it  had  not,  and  it 
being  his  duty  to  so  find,  he  gave  judgment  for  the  defendants 
on  that  ground,  and  for  that  cause. 

If  this  be  the  correct  view,  then  it  is  clear  that  it  was  not 
determined  in  the  Marine  Court,  that  the  plaintiffs  did  not 
sell  and  deliver  the  goods  at  the  agreed  price  of  $450. 

If  it  had  affirmatively  appeared  on  the  present  trial,  that 
the  judgment  in  the  Marine  Court  was  given  expressly  on  the 
ground  that  the  suit  was  prematurely  brought,  then  Quackenhwh 
V.  Ehle,  (5  Barb,  469,  472,)  would  be  an  authority  that  the 
former  trial  and  judgment  was  not  a  bar.  In  the  present  case, 
the  contrary  does  not  appear,  either  by  the  record  or  the  proofs : 
and  presumptively,  the  first  judgment  could  not  have  pro- 
ceeded on  any  other  ground. 
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Qu€tckenbttsh  v.  JShle,  is  not  in  conflict  with  Morgan  v. 
Flumb,  (9  Wend.  287,  317.)  In  the  latter  case,  the  plaintiff 
was  entitled  to  recover,  upon  the  evidence  given,  but  judgment 
was  given  against  him,  contrary  to  the  law  and  the  evidence. 
His  remedy  was  a  review  on  a  case  or  exceptions  ;  and  not  by 
another  suit,  on  the  same  evidence. 

It  can  not  be  affirmed,  or  established  inferentiaUy,  that  the 
judgment  in  the  Marine  Court  determined  any  fact,  except  the 
fact  that  that  suit  was  brought  before  the  agreed  term  of 
credit  had  expired.  As  it  does  not  appear  that  any  other  fact 
was  determined,  and  as  that  fact  was  undisputed  and  entitled 
the  defendants  to  judgment,  and  as  presumptively  no  other 
fact  could  have  been  deterpiined  in  their  £Eivor,  I  think  the 
Buit  and  judgment  do  not  bar  this  action. 

The  iacts  that  the  plaintiffs  sold  the  goods  to  the  defendants 
at  the  agreed  price  of  $450,  and  that  the  defendants  have  not 
paid  any  part  thereof,  have  not  been  passed  upon  and  decided 
against  the  plaintiffs.  But  a  fact  consistent  with  them^  and 
proved  on  the  first  trial  by  uncontradicted  evidence,  viz.  that 
the  goods  were  sold  on  a  credit  of  eight  months,  was  found  in 
the  Marine  Court,  and  having  been  found,  the  defendants  had 
judgment. 

Holding  that  such  judgment  is  not  a  bar  to  this  action, 
does  not  conflict  with  the  rule  that  ^^  a  fact  which  has  once 
been  directly  decided  shall  not  be  again  disputed  between  the 
Bame  parties ;"  nor  with  the  rule  that  "  the  judgment  of  a 
court  of  concurrent  jurisdiction  directly  on  the  point  is  as  a  plea, 
a  bar,  and  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  court." 
{Wood  V.  Jacksony  8  Wend.  9.  Doty  v.  Broum,  4  JV:  Y. 
Bep.  71.) 

I  think  the  motion  for  a  new  trial  should  be  denied  and 
judgment  for  the  plainti&  on  the  verdict  ordered. 
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Jacob  Oarpenteb,  plaintiff  and  respoDdent^  vs.  Williah 
Simmons^  defendant  and  appellant 

1.  In  order  to  render  the  tranBcript  of  a  docket  of  a  judgment  recoTered  in  one 
of  the  district  courts  of  the  city  of  New  York,  admissible  in  eyidenoe  to  proTo 
the  judgment  in  support  of  an  execution  thereon,  it  need  not  state  that  a 
transcript  of  such  judgment  had  been  giTen.  The  actual  filing  of  a  transcript 
ptior  to  issuing  execution  may  be  established  by  other  testimony. 

2.  The  provision  of  the  statute,  {Lawt  of  1867,  vol,  1,  p,  707,  (  69,)  which  directs 
that  the  clerk  of  each  of  these  courts  shall  keep  "  a  docket  book,"  in  which 
he  shall  enter  the  particulars  prescribed  in  various  subdivisions  of  the  section, 
and  intended  to  contain  a  histoiy  of  the  proceedings  in  the  action  to  and 
beyond  judgment,  are  merely  directory.  They  impose  only  a  ministerial  duty 
upon  such  clerks,  the  omission  to  perform  which  will  not  invalidate  a  judg- ' 
ment  regularly  recovered. 

8.  Although  the  docket  and  a  transcript  are  made  evidence,  there  is  nothing  m 

the  act  making  them  the  only  evidence,  and  the  party  may  still  resort  to  othor 

competent  evidence  to  prove  his  judgment 
4.  The  transcript  produced  in  this  case  held  to  contain  every  requisite  to  show  a 

regular  judgment. 
6.  Under  section  289  of  the  Code  of  Procedure,  which  presents  the  requiatm 

of  an  execution,  neither  tiie  tetU  nor  the  direction  to  return,  is  a  neceesaiy 

part  of  if.    Therefore  any  errors  in  them  are  immaterial. 

6.  Where  the  sheriff,  under  an  execution  which  he  has  levied  on  chattels  subject 
to  a  prior  mortgage,  sells  merely  "  the  right,  titie  and  interest  of  the  mortga- 
gors," the  purchaser  is  not  estopped  fW)m  questioning  the  validity  of  the  mort- 
gage. 

7.  It  teem$  that  no  one  can  object  that  the  property  of  the  debtor  in  the  execu- 
tion was  not  sold  in  the  mode  prescribed  by  the  statute,  except  the  debtor 
himself. 

8.  It  seems  that  a  mortgage  of  a  stock  of  goods  aifd  tools,  purporting  to  embrace 
all  other  such  property  which  may  afterwards  be  substituted  therefor  or  added 
to  the  stock,  is  void  as  against  creditors,  as  matter  of  law. 

9.  In  an  action  in  which  a  judgment  creditor  impeaches  a  chattel  mortgage  as 
firaudulent  as  against  him,  evidence  of  the  contract  on  which  the  judgment  was 
recovered  is  competent,  for  it  tends  to  prove  him  to  be  a  creditor,  apart  firom 
the  judgment  and  at  an  earlier  date. 

10.  A  judgment  being  in  proper  form  against  joint  contractors,  upon  service 
of  process  upon  one  of  them  only,  evidence  that  the  other  did  not  appear  in 
person  or  by  attorney  is  not  material,  in  his  behalf. 

(Before  Boswobth,  Ch.  J.  and  WniTfi  and  Monell,  JJ.) 
Heard  November  11,  1868;  decided  November  28,  1868. 
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This  was  an  appeal  from  a  judgment  entered  on  the  verdict^ 
as  well  as  from  an  order  before  judgment^  denying  a  motion  for 
a  new  trial 

The  action  was  brought  to  recover  damages  for  the  conver- 
sion of  personal  property.  The  plaintiff  recovered  judgment 
in  the  sixth  district  court,  in  the  city  of  New  York,  against 
one  Tibbetts  and  John  Simmons,  who  were  partners  in  busi- 
ness, under  the  name  of  Tibbetts  &  Co. ;  and  upon  this  judg- 
ment an  execution  was  issued,  under  which  the  sheriff  levied 
upon  the  goods  of  Tibbetts  &  Co.,  and  sold'  their  right,  title 
and  interest.  The  plaintiff  purchased  at  the  sale  and  took 
possession. 

The  cause  was  tried  on  the  second  day  of  December,  1861, 
berore  Mr.  Justice  Woodruff  and  a  jury. 

The  plaintiff's  counsel  offered  in  evidence  a  transcript  of  the 
docket  or  record  of  the  judgment  in  favor  of  the  plaintiff 
against  Tibbetts  &  Co.,  certified  under  the  seal  of  the  sixth 
distarict  court.     The  transcript  was  as  follows : 

"I,  John  Waite,  clerk  of  the  district  court  in  the  city  of 
New  York,  for  the  sixth  judicial  district,  do  hereby  certify 
that  on  the  14th  day  of  November,  1860,  I,  as  such  clerk, 
issued  a  summons,  subscribed  by  me,  requiring  — r-  Tibbetts 
and  John  Simmons  to  appear  before  Theodore  J.  Fonda, 
Esq.  the  justice  of  said  court,  on  the  23d  day  of  November, 
1860,  to  answer  the  complaint  of  Jacob  Carpenter. 

That  on  the  14th  day  of  November,  1860,  Matthew  Nugent 
duly  returned  on  such  summons  that  he  personally  served  the  • 
same  on  Tibbetts,  one  of  the  defendants  therein  named,  on  the 
14th  day  of  November,  1860. 

That  on  the  23d  day  of  November,  I860,  at  9  o'clock  a.  m. 
the  said  plaintiff  appeared  before  Theodore  J.  Fonda,  Esq.  the 
said  justice  of  the  said  court,  whereupon  the  said  Jacob  Car- 
penter did  enter  his  complaint  against  the  said  Tibbetts  and 
John  Simmons,  defendants,  to  wit,  on  check  $200.  The  defend- 
ant did  thereupon  appear  and  make  answer,  to  wit,  general 
denial. 

That  on  the  said  23d  day  of  November,  1860,  trial  was 
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had ;  that  witnesses  were  sworn  and  testified  on  the  part  of 
the  plaintiff^  and  witnesses  were  sworn  and  testified  on  the 
part  of  the  defendant ;  that  judgment  was  thereupon  rendered 
on  the  23d  day  of  November^  1860,  in  favor  of  the  plaintiff  for 
$200  damages^  besides  $4.50.  Total  damages  and*  costs 
$204.50. 

I  hereby  certify,  that  the  foregoing  is  a  true  copy  of  the 
docket  or  register,  and  the  entries  and  proceedings  before  the 
said  Theodore  J.  Fonda,  Esq.  justice  of  the  district  court  of 
the  sixth  judicial  district^  in  which  Jacob  Carpenter  is  plain- 
tiff, and  — —  Tibbetts  and  llohn  Simmons  defendants,  and  of 
the  whole  of  such  docket,  entries  and  proceedings,  as  the  same 
are  kept  by  me."  [Signature  and  seal.] 

,  The  defendants'  counsel  objected  to  the  reading  of  the 
evidence,  because, 

1st.  It  did  not  appear  therefrom  whether  each  or  both,  or 
which,  of  the  defendants  appeared,  the  language  being,  defend- 
ants appeared  ;  that  the  manner  of  appearance  was  not  stated, 
whether  in  person,  by  agent,  or  attorney ;  that  this  being  a 
matter  of  jurisdiction,  no  presumption  or  intendment  could 
supply  the  omission. 

2d.  That  it  appeared  therefrom  that  the  summons  was 
served  upon  one  of  the  defendants  only. 

3d.  That  said  transcript  did  not  state  the  names  of  the  wit- 
nesses sworn,  nor  at  whose  request  they  were  sworn. 

4th.  That  it  did  not  appear  from  such  transcript  that  sub- 
division 1  of  section  46  of  the  said  act  in  respect  to  the  dis- 
trict courts  was  complied  with. 

5th.  That  it  did  not  appear  therefrom  whether  the  pleadings 
were  oral  or  written.  If  in  writing,  it  contained  no  minute  of 
them  referring  to  them  ;  and  if  not  in  writing,  it  contained  no 
concise  statement  of  a  material  part  of  the  pleadings. 

6th.  That  such  transcript  did  not  state  against  whom  judg- 
ment was  rendered,  and  that  there  was  nothing  therein  to  show 
whether  the  defendants  were  sued  jointly  or  severally,  or 
whether  their  liability  was  joint  or  several. 
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7th.  That  such  transcript  did  not  show  whether  a  transcript 
of  the  judgment  had  been  given,  nor  when  given. 

8th.  That  it  should  appear  there&om,  but  did  not,  that 
either  the  plaintiff  or  defendant,  or  one  of  the  defendants, 
resided  in  the  district  where  the  court  was  held,  or  that  the 
plaintiff  or  both  defendants  resided  out  of  the  city  of  New 
York,  or  the  inability  or  disqualification  of  the  justice,  pursu- 
ant to  subdivision  1,  of  section  4,  of  said  act. 

9th.  That  it  should  show,  but  did  not^  that  the  district 
court  was  held  at  the  place  required,  pursuant  to  section  7  of 
said  act. 

The  court  overruled  these  objections,  to  which  decision  the 
defendants'  counsel  excepted. 

The  plaintiff's  counsel  offered  to  read  in  evidence  an  execu- 
tion issued  on  the  judgment,  which  was  as  follows : 

"  The  people  of  the  state  of  New  York  to  the  sheriff  of  the 
city  and  county  of  New  York,  greeting  :  Whereas  judgment 
was  rendered,  on  the  23d  day  of  November,  one  thousand  eight 
hundred  and  sixty,  in  an  action  in  the  sixth  district  court 
for  the  city  of  New  York,  between  Jacob  Carpenter,  plain- 
tiff, and c^  Tibbetts  and  John   Simmons,  defendants,  in 

favor  of  the  said  Jacob  Carpenter,  against  the  said  Tibbetts 
and  John  Simmons,  for  the  sum  of  $20450,  as  appeal's. to  us 
by  the  transcript  filed  with  the  clerk  of  the  county  of  New 
York.  And  whereas  the  said  judgment  was  docketed  in  your 
county  on  the  26th  day  of  November,  in  the  year  one  thousand 
eight  hundred  and  sixty,  and  the  sum  of  $20450  cents  is  now 
actually  due  thereon.  Therefore,  we  command  yoii  that  you 
satisfy  the  said  judgment  out  of  the  personal  property  of  the 
said  judgment  debtors  within  your  county,  or,  if  sufficient 
personal  property  can  not  be  found,  then  out  of  the  real  prop- 
erty in  your  county  belonging  to  such  judgment  debtors  on 
the  day  when  the  said  judgment  was  so  docketed  in  your 
county,  or  at  any  time  thereafter,  in  whose  hands  soever  the 
same  may  be,  and  return  this  execution  within  sixty  days 
after  its  receipt  by  yofi  to  the  clerk  of  the  city  and  county 
of  New  York. 
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Witness,  Oharlbs  B.  Daly,  Esquire,  one  of  the  justices 
of  the  said  court,  at  the  City  Hall,  the  26th  day  of  November, 
one  thousand  eight  hundred  and  sixty/'         [Signature.] 

The  defendants'  counsel  objected  to  the  admission  of  such 
execution  in  evidence,  upon  the  following  grounds  : 

1st.  That  it  did  not  intelligibly  refer  to  any  judgment,  in 
that  it  did  not  state  in  what  court  such  judgment  was  ren- 
dered. That  there  was  no  such  court  as  sixth  district  court 
for  the  city  of  New  York. 

2d.  It  did  not  state  the  name  of  the  justice  by  or  before 
whom  the  judgment  was  rendered. 

3d.  It  did  not  state  the  district  in  which  judgment  was 
rendered. 

4th.  It  did  not  refer  to  the  docket  of  the  district  court,  nor 
the  pleadings  or  process  there. 

5th.  It  is  made  returnable  to  the  clerk  of  the  city  and  county 
of  New  York. 

6th.  It  is  not  properly  tested,  because — 

(1.)  There  is  no  such  perso^i  as  "  Charles  B.  Daly,  one  of 
the  justices,"  &c. 

(2.)  "  Of  the  said  court "  is  of  the  6th  district  court,  that 
being  the  only  court  mentioned. 

7th.  There  is  nothing  to  show  that  it  issued  out  of  or  is  the 
process  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York. 

8th.  It  did  not  issue  out  of,  and  it  is  not  returnable  to,  the 
said  Court  of  Common  Pleas. 

9th.  It  is  not  the  process  of  the  said  Court  of  Common 
Pleas. 

10th.  It  is  not  founded  on  the  judgment  mentioned  in  the 
traijscript  of  docket  read  in  evidence.  It  recites  a  judgment 
against  Tibbetts  and  John  Simmons.  The  transcript  of  docket 
does  not  show  such  a  judgment. 

11th.  It  is  made  returnable  in  sixty  days,  while  it  should 
be  returnable  in  twenty  days  from  the  time  of  its  receipt  by 
the  officer  to  whom  it  was  delivered. 

12th.  It  does  not  contain  a  direction  to  the  officer  to  make 
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retain  of  the  execution,  and  a  certificate  thereon,  showing  the 
maimer  in  which  he  has  executed  the  same. 

13th.  It  does  not  bear  date  oh  the  day  of  its  deliyery  to  the 
officer  to  be  executed. 

14th.  It  was  not  issued  by  the  clerk  of  the  city  and  county 
of  New  York,  as  required  by  subdivision  13  of  section  64,  of 
the  Code  of  Procedure ;  nor  by  the  clerk  of  the  district  court, 
pursuant  to  section  51  of  the  act  of  1857,  in  respect  to  dis- 
trict courts. 

15th.  If  the  judgment  on  which  it  was  founded  is  to  be 
presumed  or  considered,  or  was  in  point  of  fact  a  judgment 
against  joint  debtors,  then  it  does  not  comply  with  section  53 
of  the  act  of  1857,  nor  with  section  3,  article  1,  title  1,  chap- 
ter 6,  part  3d,  of  the  Bevised  Statutes,  entitled  ^^  Of  proceed- 
ings against  joint  debtors." 

16th.  It  bears  indorsed  upon  it  the  return  of  the  sheriff, 
'^No  personal  or  real  property."  This  returm  is  conclusive 
on  the  sheriff  and  on  the  plaintiff    Neither  can  contradict  it. 

The  plaintiff  also  proved  by  testimony,  that  a  transcript  of 
the  judgment  was  filed  in  the  county  clerk's  office,  before  the 
issue  of  the  execution. 

The  sale  by  the  sheriff  was  of  the  right  and  title  of  Tibbetts 
&  Co.  It  was  in  bulk,  and  not  by  parcels,  and  the  plaintiff 
purchased  for  $5. 

William  Simmons,  the  defendant  in  this  action,  was  the 
fEkther  of  John  Simmons,  one  of  the  judgment  debtors,  and  he 
claimed'  the  property  under  a  chattel  mortgage  from  Tibbetts 
&  Co.,  given  to  him  prior  to  the  plaintiff's  judgment. 

The  schedule  annexed  to  the  mortgage,  after  enumerating 
the  goods  mortgaged,  contained  the  following  clause : 

^^  And  also  all  other  goods,  chattels,  tools,  fixtures,  patterns, 
and  other  property  which  may  be  substituted  for  any  similar 
property  now  appertaining  to  the  business  of  said  firm,  or 
belonging  to  said  firm,  at  said  store  and  shop,  or  which  may 
be  added  by  way  of  purchase  or  exchange  thereto.  It  being 
intended  and  declared  that  all  the  property,  stock,  tools  and 
fixtures  which  may  at  any  time  form  part  of  and  belong  to 
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the  said  business  of  said  firm  of  Tibbetts  &  Go.  at  the  premises 
aforesaid,  whether  the  same  be  now  in  existence,  or  hereafter 
created  or  acquired,  shall  be  and  is  included  in,  covered,  and 
conveyed  by  the  foregoing  mortgage." 

The  only  other  material  facts  established  by  the  evidence 
are  stated  in  the  opinion  of  the  court. 

There  were  two  motions  made  to  dismiss  the  complaint, 
which  were  refused. 

The  judgment  debtor,  John  Simmons,  examined  as  a  wit- 
ness on  the  trial,  was  asked  the  following  questions : 

Q.  Between  November  27,  1860,  (which  was  the  day  of  the 
plaintiff's  levy,)  and  the  day  of  the  sheriff's  sale,  did  you  at  | 

any  time  see  or  hear  or  know  of  any  person  put  in  charge  of  | 

the  goods  or  premises  by  the  deputy  sheriff  ?  | 

A.  No,  sir.  I  was  at  the  store  when  Mr.  Dunlap  (the 
deputy)  came.  He  said  he  had  an  execution  against  the  firm 
for  $204.  I  told  him  that  we  had  no  property ;  that  the 
property  did  not  belong  to  us ;  it  belonged  to  Wm.  Simmons,  I 

my  father.     He  went  away  after  that,  and  did  not  do  any  ' 

thing.  He  did  not  make  a  list,  or  inventory,  that  I  saw.  I 
was  in  the  store  until  he  went  away. 

Q.  Was  there  any  interference  after  that  with  the  property 
there,  that  you  know  of,  by  Mr.  Dunlap  or  any  other  person, 
up  to  the  day  of  the  sheriff's  sale  ? 

This  question  was  objected  to  by  the  plaintiff's  oounsel,  on 
the  ground  that  there  was  no  proof  or  claim  of  any  inter-  i 

ference  with  the  property  after  that,  until  the  day  of  sale.  i 

The  question  was  excluded^  and  an  exception  taken  by  the 
defendants'  counsel. 

He  was  also  asked :  Was  any  thing  said  at  the  time  the  I 

mortgage  was  made,  by  Mr.  Tibbetts,  or  yourself,  or  your 
father,  in  respect  to  the  purpose  for  which  the  mortgage  was 
given,  and,  if  so,  what  ? 

This  question  was  objected  to  by  the  plaintiff's  counsel,  on 
the  ground  that  their  declarations  were  not  evidence,  and  was 
excluded  and  exception  taken  by  the  defendants'  counsel. 

Upon  his  cross-examination  the  plaintiff  was  allowed  to 
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proT6  that  John  Simmons  was  present  at  the  trial  in  the  dis- 
trict court,  when  Carpenter  recovered  his  judgment,  and  that 
the  cause  of  action  was  a  check  given  by  John  Bimmons. 

The  witness  was  then  asked  by  the  defendant : 

''Was  the  debt  or  obligation  for  which  the  check  was  given 
the  debt  or  obligation  of  Tibbetts  &  Co.,  or  an  individual 
debt  of  yours  ?" 

This  was  objected  to  by  the  plaintiff's  counsel,  and  was  ex- 
cluded unless  the  check  should  be  put  in  evidence,  the  plain- 
tiff offering  the  check  to  the  defendants  for  that  purpose.  To 
this  an  exception  was  taken  by  the  defendants'  counsel. 

The  judgment  debtor,  Tibbetts,  being  examined  as  a  wit- 
ness, was  asked : 

Were  you  present  at  any  trial  in  the  district  court  in  any 
suit  brought  by  Carpenter  against  John  Simmons  and  you  on 
the  23d  day  of  November.  1860  ? 

A.  I  could  not  tell  you.  I  don't  recollect  that  there  ever 
was  such  a  day,  but  I  presume  there  was.  I  was  not  at  the 
trial. 

Q.  Yoi^  were  not  present  in  any  district  court  on  any  return 
day  in  any  suit  in  which  Mr.  Carpenter  was  plaintiff  and  you 
and  John  Simmons  were  defendants  ? 

This  was  objected  to  by  the  plaintiff's  counsel  as  immaterial. 

This  question  was  waived,  and  no  ruling  was  made. 

Q.  You  did  say  positively  you  were  not  at  the  trial.  Did 
you  employ  any  agent  or  attorney  to  go  there  ? 

This  was  objected  to  by  the  plaintiff's  counsel  on  the  ground 
that  it  was  not  necessary  for  the  validity  of  the  judgment  that 
he  should. 

The  objection  was  sustained,  and  an  exception  taken  by  the 
defendants'  counsel. 

L.  A.  Lockwood,  for  the  defendant,  appellant 

I.  The  objections  to  the  judgment,  to  the  jurisdiction  of  the 

court,  and  to  the  execution  were  well  taken. 
(1.)  The  proof  in  respect  to  jurisdiction  of  the  justice  to 

nsnder  any  judgment  was  defective,  for  the  8th  and  9th  reasons 
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stated.  {Benn  v.  Borsty  5  Wend,  292.  Hard  v.  Shipman, 
6  Barb.  621.) 

The  summons  was  not  produced.  A  proper  summons  was 
necessary  to  show  jurisdiction.  Its  production  could  not  be 
dispensed  with.  Want  of  jurisdiction  may  always  be  set  up 
when  any  benefit  is  claimed  under  any  judgment^  sentence  or 
decree  of  any  court,  and  the  principle  which  ordinarily  forbids 
the  impeachment  of  a  record  is  inapplicable.  (Oowen  &  EUVs 
Notes  to  PhiL  on  Ev.  part  2y  p.  274,  note  112,  and  numerous 
cases  citedy  3d  ed.) 

The  summons  was  issued  against Tibbetts  and  John 

Simmons.  It  was  served  on  Tibbetts  only.  One  of  the  defend- 
ants appeared  and  answered,  but  which  one  does  not  appear. 
There  is  no  presumption  that  the  justice  had  such  jurisdic- 
tion. {Snyder  v.  Goodrich^  2  E.  D,  Smith,  84.  Robinson  v. 
West,  11  Barb.  309.) 

The  respondent  was  bound  to  show  not  only  a  purchase,  bat 
authority  in  the  sheriff  to  sell.  {Garter  v.  Simpson,  T  John. 
535.  Delaplaine  v.  Hitchcock,  6  Hill,  14;  and  see  cases 
cited  under  5th point,  sub.  4.) 

II.  The  sale  made  by  the  sheriff  to  the  respondent  was  ill^al 
and  unauthorized,  and  passed  no  title  to  the  plaintiff. 

1.  By  statute,  where  goods  are  pledged,  ^^  the  right  and 
interest "  of  the  pledgor  in  them  may  be  sold  on  execution. 
(2  B.  S.  366,  §  20,  vol.  3,  p.  645,  §  20,  5th  ed.  B.  8.)  This 
right  did  not  exist  at  common  law.  {Stief  Y.Hart,  1  Gorast. 
28,  and  cases  cited  by  Jewett,  Gh.  J;  see  also,  opin.  of  Gard- 
ner, J.  Id.  p.  36  ;  opinion  of  Gray,  J.  Id,  p.  36 ;  and  also, 
opinion  of  Wright,  J,  Id,  p.  39,  40,  41.)  But  this  statute  is 
only  applicable  to  the  case  of  a  pledge,  and  not  a  mortgage  of 
chattels  ;  and  the  only  right  of  a  mortgagor  of  chattels  which 
can  be  sold  under  execution  is  his  right  of  possession  for  a  defi- 
nite time  ;  and  even  this  has  been  gravely  doubted.  {Hull  v. 
Oarnley,  2  Dtter,  99.)  A  mere  equity  can  not  be  so  sold. 
Indeed  the  provisions  of  the  statute,  (2  jB.  S.  367,  §  23,  vol 
3,  5th  ed.  p.  648,  §  37,)  requiring  the  sale  to  be  made  in  lots 
and  parcels,  is  really  a  legislative  prohibition  of  the  sale  of  any 
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right  of  possesBioD/  or  any  interest,  in  a  lamp,  in  goods  mort- 
gaged, {Marsh  v.  Lawrence^  ,4  Cowen^  467.  Hendricks  v. 
iofttfwon,  2  John,  Ch.  296.  Hendricks  v.  WatdeUy  17 
John,  438,  and  Hull  v.  Carrdey^  supra.)  Where  chattels 
mortgaged  are  seized  and  sold  in  hostility  to  the  mortgage, 
treating  it  as  void,  m  well  as  in  any  other  case,  the  provisions 
of  the  statute  must  be  complied  with.  The  chattels  must  not 
only  he  present,  and  in  view,  bnt  mnst  be  sold  in  lots  and  par- 
eels.  Non-compliance  makes  the  sale  void.  The  reasons  are 
well  stated  by  Marvin,  J.  delivering  opinion  of  the  court  in 
Warring  v.  LoomiSy  (4  Barb,  484.)  See  also,  Bakewell  v. 
EOsworth,  (6  mil,  484,  approved  Stief  v,  Hart,  1  N.  T. 
Sep,  20 ;)  Shelden  v.  Soper,  (14  John,  352  ;)  Carter  v.  Simp- 
son, (7  id.  535  ;)  Tifft  v.  Barton,  (4  Denio,  171 ;)  Ransom 
V.  Miner,  (3  Sand/.  693.)  Proof  of  the  subscription  of  the 
execution,  (sec,  289  of  Code,)  where  it  is  not  signed  by  an 
attorney,  is  necessary.  In  this  case  it  purported  to  be  signed 
by  the  respondent,  who  is  a  broker  and  not  an  attorney.  There 
was  no  excuse  for  not  gelling  the  goods  not  included  in  the 
mortgage  separately,  or  in  lots  and  parcels. 

III.  The  respondent  is  bound  by  his  bidding  and  his  silence 
at  the  sale.  (Otis  v.  Sill,  8  Barb,  102.  Fiero  v.  BeUs, 
2  id.  633.  See  also  Waddell  v.  Coohj  2  Hill;  47 ;  White 
V.  dole,  24  Wmd.  124.) 

lY.  The  exception  to  admitting  the  transcript  was  well 
taken.  When  the  docket  is  materially  defective  it  is  not  evi- 
dence of  any  thing, 

V.  The  admission  of  the  execution  was  erroneous.  It  was 
not  an  execution.  Writs  of*  execution  are  process,  (§  289, 
Code.)  It  is  not  possible  to  determine  from  the  contents  of 
this  paper  of  what  court  it  is  process. 

1.  Whose  officer  would  the  sheriff  be  while  executing  it  ? 
What  court  could  regulate  bis  acts  or  control  him  ?  What 
court  proceed  against  him  by  attachment  or  otherwise  ?  The 
want  of  proof  of  its  subscription  has  been  referred  to.  "  Dis- 
trict Court  of  the  6th  District  of  the  City  of  New  York,"  is  the 

Bob.— I.  24 
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title  of  a  court  in  the  city  of  New  York.  (§  1,  Act  of  April 
13y  1857,  already  re/erred  to.)  There  is  no  such  court  as  the 
"6th  District  Court  for  the  City  of  New  York,"  It  is  not 
unreasonable  to  require  exactness.    No  other  rule  is  safe. 

2.  The  authority  to  issue  executions  on  judgments  in  these 
district  courts  is  derived  from  the  act  of  1857.  They  may  be 
issued  "  by  the  clerk  of  the  court  in  which  the  judgment  was 
rendered ;"  and  also  "  out  of  the  court  of  common  pleas,  after 
the  judgment  has  been  docketed  in  the  county  clerk's  office/' 
(§  51.)  Section  52  provides  in  what  way  and  by  whom  it 
shall  be  issued,  and  its  form  when  "  issued  out  of  the  district 
court."  There  is  no  provision  in  respect  to  its  form  when 
issued  "  out  of  the  common  pleas."  Judgments  rendered  by 
justices  of  the  peace,  after  transcript  filed  with  county  clerk, 
become  judgments  of  the  county  court,  (Codey  §  63,  and  svb, 
13  o/*  §  64 ;)  but  in  the  case  of  these  courts  they  do  not  be- 
come, but  are  only  deemed^  judgments  of  the  common  pleas. 
(Cbde,  68.)  tn  the  former  case  the  justice  has  no  longer  any 
right  to  issue  execution.  In  the  latter  case  the  right  remains 
in  the  district  court  concurrently  with  the  common  pleas. 
(§  48,  Act  1837.) 

3.  Subdivision  13,  section  64  of  Code  (made  applicable  to 
district  courts  by  section  48  of  act  1857,)  provides  that  when 
the  judgment  is  "  docketed  with  the  county  clerk,  the  execu- 
tion shall  be  issued  by  him,"  &c.  The  same  reason  which 
induced  the  legislature  to  require  this  in  the  case  of  justices 
of  the  peace  and  justices'  courts  of  cities,  makes  it  proper  in 
the  case  of  the  Marine  Court  and  the  district  courts  in  the 
city  of  New  Yort. 

4.  Whether  the  form  of  the  execution  is  regulated  by  sec- 
tion 52  of  act  of  1857,  or  by  the  Code,  sections  289,  290,  it 
is  equally  defective.  It  must  /oUow  the.  judgment,  and  he 
warranted  by  it,  {Corwin  v.  Freeland^  6  How.  Pr,  241. 
Deyo  V.  Van  Valkenburghy  5  Hilly  242.  HtUchinson  v.  Brandy 
5  Seld.  208.  Cornell  v.  Bamea,  7  Hill^  35.  McGuinty  v. 
Merrick,  5  Wend.  240.  Lewjie  v.  Palmer.  6  id.  367,  369. 
Wood  V.  Colvin,  2  Hill,  566.  Bellinger  v.  Ford,  21  Barb.  311) 
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5.  The  objection  that  the  paper  was  not  admissible  as 
foundation  of  the  respondent's  title^  becanse  the  sheriff's 
return  of  nulla  bona  indorsed  could  not  be  contradicted,  was 
a  good  objection.  It  was  not  evidence  except  to  show  title^ 
and  to  do  this  the  return  could  not  be  falsified.  It  concluded 
the  plaintiff  and  the  sheriff.  It  is  a  record.  The  respondent's 
only  remedy  would  be  to  sue  for  a  false  return.  It  was  error 
to  allow  the  respondent  to  go  on  and  prove  a  levy  and  sale 
impeaching  that  return. 

YI.  The  exceptions  on  questions  of  evidence  were  well  taken.' 
The  proof  of  the  presence  of  John  Simmons  in  the  court 
room,  and  of  the  check  sued  on  could  only  be  for  the  purpose 
of  showing  jurisdiction,  and  patching  up  defects  in  the  record, 
and  for  such  a  purpose  it  was  clearly  improper.  {Noyts  y. 
BvUer,  6  Barb.  613.)  The  proceedings  of  a  justice's  court, 
though  not  technically  a  record,  are  in  the  nature  of  a  record^ 
and  can  not  be  proved  by  parol.  {Poaaon  v.  Brovmj  11  John. 
166 ;  and  see  aho  McLean  v.  Hugarinj  13  id.  194 ;  Dygert 
V.  CoppemaU,  Id.  210 ;  Boomer  v.  Laine,  10  Wend.  525.) 

A.  B.  Dyettj  for  the  plaintiff,  respondent. 

Bt  the  Coubt,  Movell,  J.  There  are  two  questions  pre- 
sented on  this  appeal.  One  as  to  the  su£Biciency  of  the  plain- 
tiff's title ;  the  other  as  to  the  validity  of  the  defendants'  mort- 

The  first  question  involves  the  examination  of  the  plaintiff's 
judgment  and  execution  and  of  the  sale  made  by  the  sheriff 
under  it. 

The  plaintiff's  judgment  against  Tibbetts  &  Co.,  was 
recovered  in  a  district  court  of  this  city,  denominated  in  the 
act  reducing  the  i^veral  acts  relating  to  those  courts,  into  one 
act,  {Laws  of  \%S7,  vol  1,  p.  707,)  as  "  district  courts  of  the 
first,  second,  &c.,  districts  of  that  city." 

The  59th  section  of  the  act  directs  that  the  clerks  of  those 
courts  shall  keep  a  book,  denominated  a  docket  book,  in  which 
he  shall  enter  certliin  particulars,  defined  in  the  various  subdi- 
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visions  of  the  section,  and  intended  to  contain  a  history  of  the 
proceedings  in  the  action  to  and  beyond  judgment. 

The  60th  section  makes  a  transcript  of  such  docket  evi- 
dence of  the  ^^ facts  stated  therein" 

The  transcript  offered  in  evidence  of  the  plaintiff's  jadg- 
ment,  contained^  I  think^  all  that  is  required  by  the  59th  sec- 
tion, and  shows  the  regular  recovery  of  a  judgment  against  the 
defendants  therein. 

If  any  question  as  to  the  jurisdiction  of  the  justice  over 
Simmons  who  was  not  served  with  process,  could  be  raised  by  the 
defendant  in  this  action,  it  is  answered  by  the  two  facts :  First 
the  defendants  were  sued  as  joint  contractors,  and  the  service 
on  one,  gave  jurisdiction,  and  the  judgment  in  form  was  ccnr- 
rectly  entered  against  both ;  upon  which  their  interest  in  prop- 
erty jointly  owned  by  them^  could  be  sold.  And  second,  that 
the  defendant  Simmons  was  present  at  the  trial  and  subjected 
himself  to  the  jurisdiction  of  the  justice. 

It  was  urged  by  the  appellant's  counsel  that  the  transcript 
of  the  docket  was  deficient  in  not  stating  that  a  transcript  had 
been  given  to  be  filed  in  the  county  clerk's  office,  as  required 
by  the  10th  subdivision.  The  transcript  was  evidence  only  of 
the  facts  stated  in  it.  It  was  not  evidence  of  tiie  giving  of  a 
transcript  to  be  filed.  It  was  necessary,  and  the  plaintiff  did 
prove  by  other  testimony  the  filing  of  a  transcript  in  the  county 
clerk's  office  prior  to  issuing  his  execution. 

The  provisioiis  of  the  59th  section  are  directory  merely. 
They  impose  a  mere  ministerial  duty  upon  the  clerks  of  those 
district  courts,  the  omission  to  perform  which,  would  not 
invalidate  a  judgment  which  had  been  regularly  tecovered. 
And  if  the  clerk  should  wholly  neglect  to  make  up  his  docket, 
I  apprehend  the  plaintiff,  in  any  suit  or  proceeding,  where 
it  became  necessary,  could  prove  by  other  .evidence  the  recov- 
ery of  his  judgment.  The  docket  and  a  transcript  are  made 
evidence,  but  there  is  nothing  in  the  act  which  makes  it  the 
only  evidence,  and  the  party  may  still  resort  to  other  compe- 
tent evidence,  to  prove  his  judgment. 

I  have  not  been  able  to  find  that  any  &f  the  objections  to 
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the  transcript  are  tenable.  It  showed  the  recovery  of  a  judg* 
ment,  and  that  the  parties  and  the  action  were  within  the  juris- 
diction of  the  justice,  and  that  all  the  preliminarj  steps  had 
been  taken  to  make  the  judgment  regular.  Whatever  was 
omitted,  was  not  essential  to  the  right  to  issue  execution, 
other  proof  having  been  offered  and  received,  to  supply  any 
such  deficiency. . 

I  think  the  objections  to  the  execution  were  more  to  its  form 
than  to  its  substance. 

The  289th  section  of  the  Code  prescribes  what  shall  be  con- 
tained in  an  execution,  and  it  seems  to  me  the  execution 
which  was  issued  upon  the  plaintiff's  judgment  contained  every 
feuct  required. 

It  was  directed  to  the  sheriff ;  subscribed  by  the  party  issu- 
ing it ;  intelligibly  referred  to  the  judgment ;  stated  the  court 
and  county  where  the  judgment  was  recovered  and  transcript 
filed ;  names  of  parties,  &c.  Nothing  more  was  required  to 
be  stated.  The  teste  was  no  necessary  part  of  the  execution ; 
nor  was  the  direction  to  return,  and,  therefore,  any  errors  in 
them  wefe  immaterial. 

I  think  the  objections  to  the  execution  were  properly  over- 
ruled. 

The  sheri£^  under  the  execution,  sold  only  the  right,  title 
and  interest  of  Tibbetts  &  Co.  in  the  goods ;  in  other  words, 
he  sold  the  equity  of  redemption  of  Tibbetts  &  Co..  In  a  sale 
of  this  kind,  the  sheriff  must  necessarily  sell  the  property  in 
bulk,  and  would  not  be  permitted  to  sell  it  separately  or  in 
parcels.  The  mortgagee  has  the  right,  when  his  right  to  take 
possession  accrues,  to  follow  the  property  and  seize  it  under 
his  mortgage,  and  it  could  not  be  tolerated  that  in  selling,  in 
effect,  subject  to  the  mortgage,  he  could  distribute  it  among 
a  multitude  of  purchasers.  As  I  understand  it,  the  sale  was  in 
bulk  in  HiiU  v.  Garrdey,  (11  N.  Y.  Rep.  501 ;)  and  Tifft  v. 
Banon,  (4  Denio,  171.) 

The  question  of  actual  levy  was  left  upon  the  evidence  to 
the  jury.    The  testimony  was  somewhat  contradictory ;  but 
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the  juiy  have  passed  upon  it,  and  it  was  sufficient  to  sustain 
their  verdict. 

It  was  objected  that  the  property  sold  by  the  sheriff  was 
not  present  in  view  of  the  purchasers  at  the  sale.  There  was 
evidence,  however,  both  ways  on  that  subject,  and  the  learned 
judge  carefully  submitted  it  to  the  jury,  that  the  plain- 
tiff could  recover  for  the  value  of  such  property  only  as  was 
present  at  the  sheriff's  sale,  within  the  view  of  the  bidders. 

The  charge  in  respect  to  the  levy  and  sale  was  favorable  to 
the  defendant,  and  no  exception  was  taken  to  it 

We  were  not  referred  t)n  the  argument,  nor  have  I  been  able 
to  find,  any  case,  deciding  that  any  one,  beside  the  defendant 
in  the  execution,  can  object  to  the  manner  of  making  the  sale. 
It  would  seem  that  it  does  not  lie  with  any  other  party  to 
insist  that  the  sale  shall  be,  in  all  respects,  conformable  with 
the  requirements  of  the  statute. 

Be  it  so,  however,  that  the  defendant  as  mortgagee  out  of 
possession,  may  object  to  the  sufficiency  of  the  sale,  then  we 
are  brought  to  the  remaining  question,  namely,  as  to  the  valid- 
ity of  the  defendants'  mortgage. 

The  case  of  Edgell  v.  Hart,  (9  N.  Y,  Bep.  213,)  is  decisive, 
I  think,  that  a  mortgage  containing  a  provision  like  that  con- 
tained in  the  defendant's  mortgage  is  void  as  to  creditors. 
In  that  case  the  mortgage  was  made  ^^  to  include^  also,  aU 
other  artidea  of  like  nature,  which  may  be  put,  or  be  in  said 
store,  whenever  the  party  of  the  second  part  may  be  entitkd 
to  enforce  the  within  mortgage,"  and  the  whole  mortgage  was 
held  void.  In  this  case  it  was  submitted  to  the  jury  as  a 
question  of  fact,  for  them  to  determine  upon  the  evidence, 
whether  the  mortgage  was  made  with  intent  to  hinder  and 
delay  creditors.  It  would  not  have  been  going  too  far,  I  think, 
for  tiie  judge  to  have  instructed  the  jury  that  the  mortgage 
was  void  in  law,  as  intimated  in  the  opinion  in  Edgell  v.  Hart, 
{supra,  p.  219  ;)  but  the  judge  chose  to  leave  it  to  the  jury, 
to  be  determined  as  a  question  of  fact,  and  they  have  found 
against  the  defendant  on  that  issue. 

The  plaintiff  having  established  his  judgment  against  Tib- 
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belts  &  Co.,  was  in  a  position  to  attack  the  defendant's  mort- 
gage, and  his  parchase  under  his  execution  at  the  sheriff's 
sale  did  not  deprive  him  of  this  right.  {Hildreih  v.  Sands, 
2  John.  Oh,  36.)  He  did  not  parchase  subject  to  the  mort- 
gage. He  merely  purchased  the  interest  of  Tibbetts  &  Co., 
which  interest  was  conveyed  by  a  mortgage  which  was  or 
was  not  valid.  There  was  nothing,  therefore,  in  the  sale  or 
purchase  that  estopped  the  plaintiff  from  questioning  the 
validity  of  the  Tibbetts  mortgage. 

If  the  views  which  I  have  here  expressed  are  correct,  they 
dispose  of  all  the  questions  raised  upon  the  motions  to  dismiss 
the  complaint,  as  well  as  to  the  exception  to  the  refusals  to 
charge,  and  to  the  charge  itself. 

The  verdict  was  for  the  value  of  a  portion  only  of  the  goods 
taken  ;  for  what  portion  does  not  appear.  The  evidence  shows, 
however,  that  the  defendant  had  seized  and  sold  under  the 
mortgage  a  considerable  amount  in  value,  of  property  not  cov- 
ered by  the  mortgage,  and  which  the  plaintiff  had  purchased 
at  the  sheriff's  sale.  In  respect  to  that  the  learned  judge 
chained  the  jury  that  "  such  property  as  was  acquired  by  Tib- 
betts &  Co.  after  the  mortgage  was  given,  was  not  legally  em- 
braced in  the  mortgage  ; "  That  Simmons  had  no  right  to  take 
and  sell  that  property,  and  that  the  plaintiff  was  entitled  to 
recover  its  value. 

In  looking  at  this  case,  we  are  to  see  whether  the  evidence 
sustains  the  verdict,  under  the  charge  of  the  judge,  for  to  this 
part  of  the  charge  there  was  no  exception. 

It  is  impossible  to  say  whether  the  verdict  was  or  was  not 
for  the  value  of  such  property  only,  as  was  acquired  by  Tibbetts 
&  Co.  after  the  mortgage  was  made^  If  so,  it  could  not  be 
disturbed.  To  that  extent  the  plaintiff  .was  clearly  entitled 
to  recover,  acnd  if  it  is  necessary,  in  order  to  sustain  the  verdict, 
I  think  we  are  bound  to  assume  that  such  was  the  verdict. 

The  inquiry  of  the  witness,  John  Simmons,  was  properly 
excluded.  There  was  no  evidence  of  any  interference  with 
the  property,  by  the  deputy  sheriff.  At  most,  the  question 
bore  upon  the  levy;  but  it  was  too  remote  to  affect  that  question. 
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The  declarations  of  the  parties  to  the  mortgage,  were  not 
admissible  to  sustain  the  mortgage  as  against  a  judgment 
creditor,  and  were  properly  excluded. 

It  was,  perhaps,  not  competent  to  prore  the  judgment  in 
the  district  court  by  parol,  if  such  proof  was  necessary,  which 
I  think  was  not  In  these  courts,  the  judgment  pronounced 
by  the  judge  is  entered  in  the  docket  by  the  clerk,  and  as  we 
have  seen,  his  omission  to  do  so  would  not  invalidate  the  judg- 
ment nor  render  it  unavailing.  I  think  it  was  competent  to 
prove  that  John  Simmons  was  present  at  the  trial  in  the  dis- 
trict court,  and  that  the  check  was  the  copartnership  check  of 
Tibbetts  &  Co.  Independently  of  the  judgment,  the  plaintiff, 
as  a  creditor  of  Tibbetts  &  Co.  could  attack  the  mortgage,  and 
the  evidence  tended  to  prove  him.  such  creditor.  It  did  not 
contracUct  the  record,  nor  go  to  sustain  it. 

The  exclusion  of  any  evidence  by  the  defendant  of  the  nature 
of  the  debt  evidenced  by  the  check,  unless  the  defendant  would 
put  the  ^  check  in  evidence,  it  being  offered  to  him  by  the 
plaintiff  for  that  purpose,  was  proper.  The  condition  was  in 
the  discretion  of  the  judge,  and  can  not  be  reviewed.     . 

It  was  immaterial  whether  Tibbetts  was  present  at  the  trial 
in  the  district  court  or  not.  The  defendants  then  were  joint 
contractors,  and,  as  I 'before  stated,  the  judgment  was  prop- 
erly in  form  against  both,  and  would  reach  their  joint  property, 
although  no  service  was  made  upon  one  of  the  defendants. 
Hence  it  was  proper  to  exclude  all  inquiry  on  that  subject 

I  have  thus  briefly  reviewed  the  exceptions  takein  by  the 
defendants  to  the  admission  and  rejection  of  evidence.  I  can 
not  find  that  any  of  them  are  well  taken;  and  am,  therefore, 
of  opinion  that  the  judgment  and  order  appealed  from  should 
be  affirmed. 
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William  Loeschigk  et  ai.f  plaintiffs  and  appellants,  vs.  Bich- 
ABD  Baldwin  et'aly  defendants  and  respondents. 

NdUter  a  transfer  by  a  firm  of  their  stock  in  trade  and  other  assets,  to  a  creditor, 
at  a  fair  Taluation,  upon  an  agreement  by  him  to  dispose  of  them  and  repay 
upon  a  definite  credit  any  surplus  of  their  proceeds  after  satisfying  his  claim, 
nor  a  subsequent  general  assignment  by  such  firm  for  the  benefit  of  creditors, 
of  their  property,  including  four  promissory  notes,  giren  by  such  creditor  on 
inch  specifled  credit,  after  taking  i>osse68ion  of  such  property  under  such 
original  transfer,  for  the  ftill  value  of  it,  leaving  his  claim  unsecured,  which 
assignment  preferred  his  claim,  are  rendered  fraudulent  and  roid  at  law 
against  creditors  of  such  firm,  by  their  terms,  or  the  circumstanoes  of  their 
execution. 

(Before  Boswobth,  Ch.  J.,  Whitb  and  Mokbli.,  JJ.) 

Heard  NoTember  11, 1868 ;  decided  NoTember  28, 1868. 

This  was  an  appeal  from  a  judgment  dismissing  the  com- 
plaint with  costs. 

This  action  was  brought  by  the  plaintifiGs  Wessendonck, 
Eutter  and  Luckemeyer  against  the  defendants  B.  L.  Baldwin, 
Yanderhoof,  South  worth  and  Miles,  to  set  aside  a  sale  made 
by  the  defendants  B.  L.  Baldwin/  Yanderhoof  and  South- 
worth,  (comprising  the  firm  of  "  Baldwin  &  Co,")  to  the 
defendant  Miles,  and,  also,  to  set  aside  a  subsequent  assign- 
ment for  the  benefit  of  creditors,  made  by  Baldwin  &  Com- 
pany to  the  defendant  C.  S.  Baldwin,  who  was  not  a  member 
of  the  firm. 

The  cause  was  tried  before  Mr.  Justice  Moksll  without  a 
jury,  in  January,  1862. 

The  plaintiffi  called  as  witnesses  the  defendants  B.  L. 
Baldwin  and  Miles,  and  after  their  t^timony  was  taken, 
rested  their  case,  and  the  court  dismissed  the  complaint. 

The  court  found  the  facts  as  follows : 

Ist,  That  on  the  6th  of  November,  1861,  the  firm  of  "  Bald- 
win  &  Co."  being  indebted  to  the  defendant  Miles  between 
$5000  and  $6000,  executed  and  delivered  to  him  a  biU  of  sale, 
dated  on  that  day,  for  the  consideration  of  $8000,  of  all  the 
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goods  and  merchandise  belonging  to  them  in  the  premises  339 
Broadway. 

2d.  And  at  the  same  time,  also  transferred  to  him  their 
books  of  account  and  bills  receivable. 

3d.  Simultaneously  with  the  execution  of  such  bill  of  sale, 
he  executed  and  delivered  to  them  an  agreement  to  account  to 
them  for  any  surplus  proceeds  of  the  property  sold  to  him, 
after  payment  of  his  debt. 

4th.  There  was  an  actual  delivery  of  the  articles  transfeired 
to  him,  and  change  of  possession. 

5th.  Subsequently,  Miles  gave  ^^  Baldwin  Ss  Co."  his  four 
promissory  notes  for  $8000,  (the  consideration  of  the  bill  of 
sale,)  payable  in  six,  nine,  twelve  and  fifteen  months. 

6th.  On  the  13th  of  November,  1861,  **  Baldwin  &  Co." 
made  a  general  assignment  to  the  defendant  0.  S.  Baldwin, 
including  such  notes  and  the  agreement  as  to  any  surplus. 

7th.  The  plaintifGs  were  judgment  creditors  of  '^  Baldwin 
&  Co.''  for  a  debt  contracted  before  the  sale  to  Miles,  and  their 
execution  has  been  returned  unsatisfied. 

8tlL  The  defendants  are  not,  and  have  not  been^  under  any 
injunction,  nor  has  any  receiver  been  appointed,  and  Miles  has 
proceeded  to  sell  and  dispose  of  the  effects  conveyed  to  him, 
and  paid  his  notes.  And  the  assignee  has  proceeded  to  ex- 
ecute the  assignment. 

9  th.  Miles  was  a  honafide  creditor  of  Baldwin  &'Co.  to  the 
amount  of  their  alleged  debts  to  him.  The  conveyance  by 
them  to  him  was  for  an  adequate  consideration,  and  was 
received  by  him  without  any  knowledge  of  any  fraudulent 
intent  on  the  part  of  ^^  Baldwin  &  Co.'^  if  any  existed. 

10th.  There  was  no  intent  on  the  part  of  ^'  Baldwin  &  Go/' 
to  hinder,  delay  or  defraud  creditors,  either  in  the  making  of 
the  sale  or  conveyance  to  Miles,  or  in  the  making  the  assign- 
ment to  C.  S.  Baldwin. 

As  matter  of  law  the  court  found : 

Ist.  That  Miles  having  no  notice' or  knowledge  of  any  fraud- 
ulent intent  on  the  part  of  Baldwin  &  Co.,  and  being  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice  of 
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any  such  intent,  is  protected,  even  if  there  had  been  any  such 
intent  on  their  part 

2d.  That  the  sale  and  conveyance  by  Baldwin  &  Co.  to  Miles 
were  legal  and  valid. 

3d.  That  the  assignment  by  Baldwin  &  Co.  to  C.  S.  Baldwin 
was  I^al  and  valid. 

4th«  That  there  is  no  ground  for  the  relief  demanded  in  the 
complaint. 

Judgment  dismissing  the  complaint  having  been  entered,* 
the  plaintiff  appealed. 

W.  Huichins,  for  the  plaintiffs^  appellants. 

I.  The  insolvency  of  Baldwin  &  Co.  being  known  to  Miles  as 
well  as  themselves.  Miles'  agreement,  on  the  6th  November, 
to  take  their  property,  and  after  paying  his  own  debt  to  return 
them  the  surplus,  was  a  sale  that  operated  to  hinder  and  delay, 
and  defiraud  creditors,  because  it  withdrew  the  debtor's  prop- 
erty j!>ro  tafUo  from  the  creditors'  suits  and  executions.  This 
transaction,  standing  by  itself,  is  void  as  against  creditors. 

II.  But  the  contract  of  November  6th  was  merged  in  that 
of  November  13th.  By  the  former,  Miles'  debt  of  $5,000  was 
to  be  paid,  and  he  to  account  with  Baldwin  &  Co.  for  the 
surplus.  By  the  latter,  Miles  was  still  to  be  a  creditor,  and  to 
give  his  notes  for  the  goods  on  a  long  credit,  and  be  preferred 
as  a  creditor  in  the  asisignment.  This  latter  contract  and  the 
assignment  were  one  transaction,  and  come  within  the  rule 
which  forbids  an  assignor  to  empower  an  assignee  to  sell  on 
credit. 

If  an  assignor  can  not  empower  an  assignee  to  sell  on  credit, 
he  can  not  himself  sell  his  property  on  credit,  with  a  view  of 
assigning  the  notes  given  in  payment,  and  then  make  such 
assignment. 

An  assignment  which  empowers  the  assignee  to  sell  on  credit 
is  void.  {Porter  v.  Williamay  5  Sdd,  14Si.  Brigham  v.  Til- 
UnghcLstj  3  Kematiy  215.  Nicholson  v.  Leavitty  2  Sdd.  510.) 
The  law  will  not  suffer  a  debtor  to  do  indirectly  what  it  for- 
bids directly. 
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III.  Such  a  sale  on  credit,  and  an  assignment  of  the  price, 
are  void.  {Brouming  v.  Hart^  6  Barb.  91.  lAtchfidd  v.  Pd- 
ton,  Id,  189.  Vance  v.  PUllipa,  6  Hill,  433.  Cooke  t. 
Smithy  3  Sandf.  Ch,  333.) 

IV.  The  contract  for  the  sale  of  the  hills  receivable  by  Bald- 
win &  Co.  to  Miles,  being  in  trust  for  the  assignor,  is  void  by 
the  Ist  section  of  the  2d  title,  part  2,  chap.  7  of  the  Revised 
Statutes.     (6  Hill,  434.) 

Y.  A  finding  of  fact  that  a  transaction  which  the  law  pro- 
nounces fraudulent  is  not  so,  will  be  set  aside,  even  in  those 
cases  where  by  statute  fraud  is  a  question  to  be  submitted  to 
the  jury.  (  Wilda  v.  Hudson  River  Railroad  Company,  24 
N.  T.  Rep.  433.    Dunham  v.  Waterman,  17  id.  9.) 

YI.  Miles  knew  of  the  proposed  arrangement,  and  assented 
to  it,  and  is  not,  therefore,  a  bona  fide  purchaser  without 
notice  ;  and,  under  the  original  agreement,  he  is  not  a  bona 
Jide  purchaser,  because  he  gave  no  value,  but  the  sale  was 
made  to  secure  an  antecedent  debt. 

YII.  Findings  of  fact  need  no  exception.  (Magic  v.  Baker, 
4  Kern.  438.) 

YIII.  The  commencement  of  a  suit  (whether  the  defendants 
are  enjoined  or  not)  is  such  notice  to  an  assignee  or  fraudulent 
grantee  that  any  subsequent  transfer  by  him  is  at  his  peril. 

Udtvards  Fierrepont,  for  the  defendants,  respondents. 

By  the  Court,  Boswobth,  Oh.  J.  It  is  found  as  facts, 
that  the  sale  and  conveyance  to  Miles,  and  the  assignment  to 
Charles  S.  Baldwin  were  not  made  with  intent  to  hinder,  delay 
or  defraud  the  creditors  of  Baldwin  &  Co.;  and  that  each  of 
them  was  made  without  any  such  intent. 

If  these  facts  are  correctly  found  upon  the  evidence,  the 
complaint  was  properly  dismissed. 

That  Baldwin  &  Co.  were  indebted  to  Miles  on  the  6th  of 
November,  1861,  between  the  sums  of  $5000  and  $6000,  is 
undisputed.  That  at  the  time  of  the  transfer  by  the  former 
to  the  latter,  of  the  goods,  at  the  nominal  or  actual  price  of 
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$8000,  Baldwin  &  Co.  did  not  contemplate  making  an  assign- 
ment, is  sworn  to  positively,  and  not  contradicted.  That 
the  goods  were  worth  over  $8000,  no  witness  ventures  to  affirm. 
That  it  was  then  agreed  that  Miles  shoold  have  a  credit  of  six, 
nine  and  twelve  months  for  the  difference  between  the  amount 
due  him  and  the  sum  he  was  to'pay  for,  or  might  realize  from 
the  goods,  is  expressly  sworn  to  and  not  contradicted ;  and 
it  does  not  appear  that  he  was  to  be  paid  any  thing  for  his 
services  in  selling  the  goods. 

If  the  original  transaction  ban  be  regarded  as  a  transfer  of 
the  goods  to  Miles  as  security  for  the  payment  of  his  claim, 
with  power  to  sell  the  goods  and  apply  the  proceeds  first  to 
pay  the  sum  due  to  him  and  account  for  the  surplus,  if  any, 
then  the  transaction  was  in  substance  a  mortgage  with  a  power 
to  sell  presently,  and  was  not  void  if  there  was  no  actual 
intent  to  hinder,  delay  or  defraud.  (Leitch  v.  Hollister^  4 
Comst.  211.)  It  was  not  an  assignment  in  trust  for  any  part 
of  the  creditors  of  Baldwin  &  Co.,  nor  was  it  in  any  sense  any 
more  a  transfer  in  trust  than  every  mortgage  to  secure  a  debt 
is.  Every  mortgagee  must  account  for  the  surplus,  if  any, 
and  an  express  promise  to  account  for  it  is  but.co-eztensivi^ 
with  the  legal  liability  created  by  the  relation  of  mortgagor  "\ 
and  mortgagee. 

Assignments  of  personal  property  by  a  debtor,-  thMgh,  in   " 
insolvent  circumstances,  to  a  creditor  to  secure  him  for  ex-  ' 
isting  claims  and  engagements,  if  made  hd^a  ^c&,^will  be 
deemed  valid,     {Hendricks  v.  Bobinson^  2  i^n.  Oh.  283,./ 
306,312.    S.  G.  17  John,  438.)  '^'^*"    ' 

Before  the  13th  of  November,  1861,  Miles  had  sold  this 
stock  of  goods,  and  the  arrangement  then  was  that  Miles 
should  give  his  notes  for  the  agreed  price  of  the  goods,  $8000, 
and  stand  as  a  creditor  for  the  sum  due  to  him.  The  goods 
he  had  sold  before  this,  and  the  purchaser  of  them  is  not  a 
party  to  this  suit.  That  the  goods  were  worth  more  than  the 
sum  for  which  Miles  gave  his  notes  is  not  pretended,  and  that 
the  disposition  which  he  made  of  them  is  invalid,  or  unauthor- 
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ized,  or  was  made  with  a  fraudulent  intent^  I  am  not  able  to 
perceive. 

The  asBignment  to  Baldwin  can  not  be  held  void/merely 
by  force  of  any  vice  inherent  in  the  transfer  or  transaction  of 
the  17th  of  November.  That  was  executed  before  the  notes 
were  given^  to  the  extent  and  in  the  sense  that  the  property 
transferred  by  the  bill  of  sale  to  Miles  had  been  sold  by  him 
to  a  purchaser,  the  bona  fides  of  whose  purchase  is  not  called 
in  question. 

Baldwin  &  Co.  and  Miles,  on  the  13th  of  November,  ad- 
justed the  matters  between  them  growing  out  of  the  transfers 
to  Miles,  and  it  is  not  disputed  that  the  notes  he  gave  for  the 
property  which  he  had  received  and  sold,  were  for  an  aggregate 
sum  equal  to  their  full  value. 

Preferring  Miles  as  creditor  for  the  sum  due  to  him,  did  not 
place  him  in  any  more  favorable  position  in  respect  to  the  pro- 
ceeds of  the  goods  sold,  than  he  occupied  under  the  agreement 
of  November  7th. 

*  And  on  the  evidence,  it  can  not  be  concluded  that  the  trans- 
fer of  the  goods  on  the  7th  was  made  with  intent  by  Baldwin 
&  Co.  to  make  ah  assignment  of  the  obligation  of  Miles  to 
account  for  the  surplus. 

There  is  no  evidence  tending  to  show  the  assignment  fraud- 
ulent, regarding  it  as  a  transaction  separate  in  intent  and 
fact,  from  the  transfer  of  the  7th  of  November.  And  that 
transfer  being  made  with  an  actual  honest  intent^  and  there 
being  nothing  in  its  terms  or  imdisputed  circumstances  upon 
which  the  law  can  pronounce  the  intent  to  be  fiiBudulent,  the 
plaintiff's  complaint  was  properly  dismissed. 

A  dismissal  was  the  proper  judgment  on  the  facts  found. 
Those  facts  are  warranted  by  the  evidence.;  and  no  different 
or  further  facts  could  be  found  on  the  evidence,  varying  the 
legal  conclusions  consequent  upon  them. 

The  judgment  should  be  affirmed. 


' 
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Oliveb  W.  Bibd,  plaintiff  t;«.  Hbkby  H.  Hatden^  defendant. 

A  personal  liability  for  debts  of  a  corporation,  imposed  by  its  charter  upon  its 
tfieen  for  failing  to  perform  a  duty  with  which  they  are  charged,  is  quasi 
penal,  and  therefore  the  courts  of  this  state  have  no  Jorisdiction  to  enforce 
sach  liairility,  where  the  charter  creating  it  was  granted  by  another  state.  But 
the  personid  liability  of  ttoekhckUrst  by  statate,  arises  out  of  their  original 
liability;  if  they  had  not  been  exempted  therefrom  by  sach  statute.  An 
action  agafaist  them  is  therefore  upon  their  contract  in  a  qualified  corporate  capor 
d^.  Where  the  corporate  capacity  is  not  thus  qualified,  and  the  members  or 
officers  are  not  liable  as  original  or  principal  debtors,  but  by  reason  of  some- 
thing imposed  by  the  statute,  the  action  cap  only  be  to  recover  the  debt  by 
way  of  a  forfeiture  or  penalty. 

(Before  Bobwobth,  Ch.  J.  and  Whitb  iind  Monbli*,  JJ.) 
Heard  Norember  12, 1868 ;  decided  Norember  28, 1868. 

Exceptions  taken  at  the  trial  and  directed  to  be  heard  in 
the  first  instance  at  the  general  term. 

The  defendant  was  a  director  of  ^^  The  Daggett  Mannfac- 
tnring  Company/'  a  corporation  formed  nnder  an  act  of  the 
l^slatnre  of  the  state  of  Massachasetts,  entitled  ^^  An  act 
relating  to  joint  stock  companies."  One  provision  of  that  act 
required  that  the  officers  of  the  corporation  should  annually, 
in  the  month  of  January,  make  &nd  file  a  certificate,  verified 
by^e  oaths  of  the  president  and  a  majority  of  the  directors, 
containing  a  statement  of  stock  paid  in,  amount  invested  in 
real  and  personal  estate,  the  amount  of  existing  debts,  and 
other  matters.  In  case  of  any  neglect  or  refusal  to  perform 
such  duty,  the  officers  of  the  corporation  were  declared  by 
the  act  to  be  jointly  and  severally  personally  liable  for  the 
payment  of  the  debts  of  the  corporation  contracted  after 
such  neglect,  and  b^ore  such  certificate  shall  be  filed. 

The  action  was  brought  by  the  plaintiff  (Bird)  to  recover 
the  amount  of  two  promissory  notes,  made  by  the  company 
in  August,  1860.  The  company  was  formed  in  April,  lfi57. 
No  such  certificate  as  the  act  required  was  ever  filed  by  the 
company. 
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The  cause  was  tried  on  the  13th  of  May,  1863,  before  Mr. 
Justice  MoNELL  and  a  jury. 

On  the  closing  of  the  plaintiff's  case^  the  judge  dismissed 
the  complaint,  on  the  ground  that  the  courts  of  this  state  had 
no  jurisdiction  to  try  the  action,  the  cause  of  action  being  in 
the  nature  of  a  penalty  prescribed  by  the  statute  of  another 
state.    The.  plain  tiff  excepted. 

The  judge  directed  the  exceptions  to  be  heard.in  the  first 
instance  at  the  general  term,  and  suspended  the  judgment  in 
the  mean  time. 

John  BeasionSy  for  the  plaintiff. 

I.  The  contract  in  question  was  made  (not  in  Massachu- 
setts, but)  in  this  state ;  the  paper  was  made  (there)  to  be 
used  here  as  it  was  used. 

II.  The  decision  in  this  case  was  controlled  by  the  case  of 
Derrickaon  v.  Smithy  (3  Dutcher,  166.)  That  case  is  not 
authority  here,  and  it  must  rest  now  solely  upon  the  accuracy 
of  its  reasoning.  In  that  case  stress  is  laid  upon  the  fact  that 
the  liability  of  the  officer  did  not  attach  until  after  the  debt 
was  created.  In  this  case  he  was  liable  at  the  instant.  That 
liability  went  with  the  original  delivery,  and  the  person  reoeiy- 
ing  the  paper  had  the  right  to  take  it — and  did  take  U  aoldy 
upon  the  faith  of  that  liability.  In  Derrickaon  v.  Smithf  it 
is  conceded  that  when  the  transaction  partakes  of  the  nature 
of  an  engagement,  the  objection  to  jurisdiction  is  invalid.  If 
the  original  recipient  had  a  right  to  take  the  paper  on  the 
faith  of  the  liability  of  the  officer,  it  could  only  be  as  an  en- 
gagement. If  necessary  for  his  protection,  the  officer  will  be 
estopped  from  denying  the  engagement. 

III.  That  case,  when  examined,  will  be  found  to  rest  upon 
the  fallacy  that  this  liability  is  imposed  upon  the  officer,  not 
as  a  liability  on  a  contract,  but  as  a  punishment.  Not  for 
the  protection  of  the  few  with  whom  they  deai,  whether  in 
Boston  or  New  York,  but  of  the  people  of  the  commonwealth 
of  Massacnusetts,  the  ^eat  body  of  whom,^  from  the  very 
nature  of  their  avocations,  can  not  be  injured.    Not  for  the 
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protection  of  the  creditors  of  the  corporation,  but  of  the 
moralB  of  the  community. 

h  The  rule  of  law  from  which  this  fallacy  has  arisen  was^ 
that  penalties  imposed  by  the  laws  of  a  state  for  the  double 
purpose  of  punishment,  and  of  replenishing  the  public  trea- 
BUTj,  could  not  be  prosecuted  in  a  foreign  state.  The  prinoi-^ 
pie  upon  which  that  rule  was  founded  is  obvious — ^it  is  impos- 
sible, upon  familiar  principles  of  law,  to  carry  that  rule  where 
the  principle  on  which  it  rests  is  found  to  be  utterly  wanting. 

2.  Although  not  only  naturally,  but  necessarily,  a  local 
judicial  establishment  or  creation,  is  limited  in  its  jurisdiction, 
to  the  laws  of  the  same  territory  as  the  power  that  created  it^ 
yet  jurisdiction  is  given  in  such  cases  because  the  wants  or 
the  conveniences  of  commerce  require  it,  whjch  creates  a  dis- 
tinction. 

3.  If  it  be  suggested  in  answer  that  local  laws  have  no 
extra  territorial  power,  we  reply,  if  that  were  so,  corporations 
could  not  exist  out  of  the  state  whose  laws  created  them. 
Bat  they  do  essentially,  when  they  have  their  notes  in  circula- 
tion out  of  their  own  state. 

4.  The  argument  is  fully  answered  by  the  cases  sustaitiing 
actions  against  stockholders  brought  in  another  state,  and 
which  are  cited  in  Derrickson  v.  Smith,  The  authorities  of 
this  0tate  cited  by  the  court  are  relied  on,  upon  the  part  of 
the  plaintiff  here.  (See  argument  of  Mr,  0*Conory  in  Ma- 
hny  V.  Dowsy  8  Abb.  Pr.  316 ;  Exparte  Van  Biper,  20  Wend. 
614 ;  Coming  v.  McCkUloughj  1  Oomst.  4!T.) 

lY.  The  courts  of  our  state  entertain  jurisdiction  of  actiom 
to  enforce  obligatiohs  6f  citizens  of  even  a  foreign  state,  made 
tJieif*ey  for  the  benefit  of  commerce,  vrhile  here,  in  a  commercial 
sense,  there  is  no  foreign  state,  but  only  one  state,  one  people, 
one  commerce  and  one  intercourse.  No  natural,  physical  or 
governmental  line  can  be  drawn  to  obstruct  the  commercial  in- 
tercourse of  the  people  of  New  York  and  Boston.  They  are 
even  protected  and  encouraged  in  their  commercial  intercourse 
by  the  same  general  laws  and  government.  Then  separate 
municipal  and  judicial  establishments  do  not  make  them 

Rob.— I.  25 
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foreign  nations  to  each  other.  Such  divisions  are,  at  best, 
artificial  and  accidental.  A  corporation  of  Massachusetts' 
creation,  organized  by  citizens  of  New  York,  and  doing  busi- 
ness in  New  York,  is  a  mere  fiction  there  ;  here  it  is  a  reality. 
To  allow  them  the  benefits  which  may  attach  to  the  fiction, 
divested  of  the  responsibilities  which  attach  to  the  reality,  is 
to  make  Massachusetts  not  only  a  foreign  nation,  but  a  public 
enemy,  since  she  thereby  fumisnes  to  our  citizens  both  the 
inducement  and  the  means  to  commit  here  frauds  upon  each 
other,  and  crime. 

y.  It  is  believed  to  be  fully  settled  that  jurisdiction  will  be 
entertained  by  the  courts  of  our  state,  arising  upon  a  trans- 
action in  any  foreign  state,  when  the  transaction  is  purely 
commercial,  or  relates  solely  to  property,  except  when  there 
are  obvious  objections  as  in  case  of  real  actions,  and  even  as  to 
real  estate,  in  cases  of  mere  contract. 

YI.  In  cases  like  the  present,  it  is  peculiarly  neoessary  that 
jurisdiction  should  be  entertained.  It  is  demanded  on  account 
of  the  recent  rapid  multiplication  of  this  class  of  corporations. 

F.  0.  Olarky  for  the  defendant. 

Cited  ScovUh  v.  Oanjield,  (14  John.  338 ;)  The  Antelope, 
(10  Wheat.  66, 123  ;)  Story  on  Confl.  of  Laws,  (§§  620, 621 ;) 
Derrickaon  v.  Smith,  (3  Butcher,  166,)  and  5  Gray,  599. 

By  the  Court,  Monell,  J.  Actions  to  recover  penalties  or 
forfeiture,  created  by  statutes  of  the  states,  being  local,  are  not 
cognizable  by  the  courts  of  this  state.  This  is  understood  to  be 
well  settled,  {Scoville  v.  GanfieU,  14  John.  338;  United 
States  V.  Lathrop,  17  id.  4 ;  Story  on  Confl.  of  Laws,  §§  620, 
621,)  and  was  conceded  by  coimsel  on  the  argument. 

It  is  claimed,  however,  that  this  is  not  such  an  action ;  but 
that  it  is  an  action  to  recover  upon  a  contract  made  by  the 
company,  which  by  force  of  the  slatute,  the  defendant  has 
become  individually  liable  to  pay. 

There  is  nothing  in  the  act  of  incorporation  of  this  com- 
pany which  renders  the  directors  or  stockholders  liable  in  the 
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first  inBtance  for  the  debts  of  the  company,  as  there  is  in  the 
general  banking  and  other  laws  of  this  state.  There  is  no 
personal  liability,  if  the  company  fails  to  pay,  and  hence  there 
is  no  right  of  action  against  the  stockholders  .for  any  debt 
contracted  by  the  company,  nor  against  the  officers,  so  long  as 
they  discharge  the  duty  imposed  upon  them  by  law.  It  is 
only  upon  their  neglect  or  refusal  to  perform  such  duty,  that 
they  render  themselves  liable. 

The  personal  liability  of  stockholders,  where  they  are  made 
liable  by  the  charter  or  act  of  incorporation,  is  from  the 
inception  of  the  debt.  They  become  originally  liable,  and 
the  happening  of  no  event  is  necessary  to  charge  them.  The 
company  is  invested  with  a  qualified  corporate  capacity,  but 
no  immunity  or  exemption  from  personal  liability  for  the  debts 
of  the  company  is  conferred  upon  the  stockholders.  In  these 
cases,  in  judgment  of  law,  the  debt  is  contracted  upon  the 
terms  and  security  authorized  by  the  statute,  and  the  creditor 
having  exhausted  his  efforts  to  collect  from  the  company,  may 
resort,  by  a  common  law  action,  directly  to  the  stockholders, 
not  to  recover  a  penalty  or  forfeiture,  nor  upon  a  cause  of 
action  in  the  nature  of  a  forfeiture,  but  to  recover  a  simple 
contract  debt,  for  which  he  was  liable  at  the  time  the  debt  was 
contracted.  The  action  in  that  case  is  not  upon  the  statute, 
and  a  mere  reference  to  it  is  all  that  is  necessary  to  show  the 
connection  of  the  stockholders  therewith,  and  the  liability  it 
creates. 

But  where  there  is  no  qualification  to  the  corporate  capacity 
of  the  company,  and  where  the  stockholders  are  not  answer- 
able to  the  creditors  of  the  company  as  original  and  principal 
debtors,  but  they  or  the  officers  become  liable  by  reason  of 
some  act  the  performance  of  which  is  imposed  on  them  by  the 
statute,  then  the  action  must  be  upon  the  statute,  to  recover 
a  debt  in  the  nature  of  a  forfeiture,  for  a  failure  to  perform  a 
a  duty.  In  the  one  case  the  absence  of  any  immunity  from 
personal  liability  renders  the  shareholder  liable  when  the  debt 
is  contracted ;  in  the  other  the  director's  liability  is  created 
by  his  own  act  or  omission  to  act. 
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It  seems  to  me  very  clear,  therefore,  that  the  personal  lia- 
bility imposed  npcm  the  officers  of  a  corporation,  who  shall 
have  neglected  or  refused  the  performance  of  a  duty,  with 
which  they  are  charged  by  the  statute,  is  in  the  nature  of  a 
penalty,  and  was  designed  as  €l  punishment  for  Buclinegiect 
Such  is  the  plain  import  of  the  language  of  the  statute.  The 
directors  shall  file  a  certificate,  and  if  they  refuse  or  neglect, 
they  shall  forfeit  to  the  creditors  the  amount  of  their  respec- 
tive debts.  The  object  of  requiring  a  certificate  to  be  filed, 
was  to  enable  all  who  thereafter  dealt  with  the  company,  to 
ascertain  its  pecuniary  condition ;  hence,  the  penalty  goes  to 
such  creditors  as  may  have  been  deprived  of  this  source  of 
information. 

A  charter  or  an  act  of  incorporation,  is  doubtless  a  con- 
tract ;  nevertheless,  penalties  and  forfeitures  may  proceed  from 
it ;  and  when  the  charter  is  conferred  by  public  law  and  the 
penalty  is  created  by  public  law,  it  becomes,  to  all  intents,  a 
penal  statute.  And  if  the  general  manufacturing  law  of 
Massachusetts  had  declared,  that  if  the  directors  neglected  to 
file  a  certificate  they  should  forfeit  $10,000  to  the  use  of  the 
creditors,  the  statute  would  not  have  been  any  more  penal 
than  the  form  it  now  is  in.  In  either  case,  it  would  be  a  pen-* 
alty  or  forfeiture,  and  must  be  sued  for  and  recovered  as  such. 

The  case  of  Coming  v.  McOullough,  (1  Oomst  47,)  involved 
the  consideration  of  this  question,  and  received  a  very  careful 
examination  by  the  court.  The  9th  section  of  the  act  incor- 
porating the  Bossie  Galena  Company  provided  that  the  stock- 
holders of  the  company  should  be  jointly  and  soTeraUy  person- 
ally liable  for  the  payment  of  all  debts  contracted  by  the  com** 
pany.  The  question  was,  whether  the  statute  limitation  of 
three  years  in  bringing  an  action  upon  a  statute  made  for  a 
forfeiture  or  penalty  given  in  whole  or  in  part  to  any  person 
who  would  prosecute  for  the  same,  applied  to  that  case.  The 
court,  in  a  very  elaborate  opinion,  delivered  by  the  late  Chief 
Justice  Jones,  held  that  to  come  within  the  statute,  the  action 
must  be  on  the  statute  for  a  forfeiture  or  cause,  the  benefit 
and  suit  whereof  is  limited  wholely  or  in  part  to  the  party 
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aggrieyed.  The  learned  judge  says :  ^'  I  think  the  intention 
of  the  legislature  to  have  been,  to  apply  them  to  forfeitures 
and  penalties,  and  causes  of  action  of  the  like  character,  par^ 
taking  of  the  character  of  penal  actions/' 

The  distinction  between  the  original  liability  of  stock- 
holders, and  such  as  attaches  to  officers  for  neglect  of  duty, 
is  clearly  drawn  and  constantly  kept  in  view  in  the  case  r&< 
ferred  to,  and  it  is  held  that  in  the  former  case,  tha  stock- 
holders being  original  debtors,  are  liable  as  copartners,  and  are 
not  exempted  by  the  corporate  capacity  of  the  company ;  and 
in  the  latter,  that  their  liability  not  being  original,  they  could 
only  be  charged  by  their  own  act  In  the  one  case,  the  action 
was  a  common  law  action  for  the  recovery  of  the  debt ;  in 
the  other  it  was  upon  the  statute,  for  the  recovery  of  the  pen- 
alty. The  court  say:  ^^The  liability  of  this  defendant  to 
these  plaintiffs  is  neither  for  a  penalty  inffiicted  upon  him  for 
any  offtnse  committed  by  him^  nor  for  any  forfeiture  incurred 
by  him,  nor  does  it  possess  any  element  or  feature  of  a  penal 
character,  assimilating  it  to  either  forfeiture  or  penelty/' 

Again :  "  It  is  the  policy  of  the  statute  to  limit  the  com- 
mencement of  actions  for  forfeitures  and  penalties  to  shcnrter 
periods  of  time  than  actions  on  contracts,  and  for  vested 
rights,  and  legislative  enactments  subjecting  the  aggressor  to 
a  specific  measure  of  damages^  or  a  specific  compensationy 
for  the  injuries  he  causes  may  be  in  their  nature  penaL'^ 

^js  parte  Van  Riper ^  (20  Wend,  614,)  is  fully  sustained  by 
Coming  v.  McOuUough.  There  Van  Riper,  a  director  of  the 
bank,  was  personally  liable.  The  14th  section  of  the  charter 
provided  that  the  president  and  directors  should  jointly  and 
severally  be  and  continue  liable,  individually  to  every  creditor 
for  the  payment  of  the  debts  of  the  bank ;  and  the  court  held 
that  the  liability  was  original,  and  not  incurred  by  any  subse- 
quent act  This  case  is  referred  to  and  approved  by  Mr.  Jus- 
tice Bronsok,  in  his  concurring  opinion  in  Coming  v.  Mc^ 
Chillough. 

In  both  these  cases  the  line  is  distinctly  drawn,  between  the 
original  personal  liability  of  the  stockholder  or  director,  ere- 


890        CASES  IN  THE  SUPERIOR  COURT. 

Bird  V,  Hayden. 

ated  by  the  charter  or  act  of  incorporation,  and  snch  liabil- 
ities as  attach  by  some  subsequent  act  of  the  officers. 

In  Qurrison  v.  Howe^  (17  N.  T,  Rep,  458,)  the  defendant 
was  sought  to  be  charged  as  a  trustee  of  a  manufacturing 
company.  The  act  of  incorporation  required  the  trustees  to 
make  and  file  an  annual  report,  &c.  and  declared  that  for  any 
neglect  to  do  so,  the  trustees  should  be  individually  liable  for 
the  debts  of  the  company.  The  trustees  neglected  to  file  their 
report.  The  question  of  jurisdiction  did  not  arise,  but  Dbnio, 
J.  says,  ^^If  the  statute  was  simply  a  remedial  one,  it  might 
be  said  that  the  plaintiff's  case  was  within  the  equity;  for 
the  general  object  of  the  law  doubtless  was,  besides  enforcing 
the  duty  of  making  reports  for  the  benefit  of  all  concerned, 
to  enable  parties  proposing  to  deal  with  the  corporation,  to  see 
whether  they  could  safely  do  so.  But  the  provision  is  highly 
penaly  and  the  rules  of  law  do  not  permit  us  to  extend  it  by 
construction  to  cases  not  fairly  within  the  language." 

In  a  recent  case  in  this  court,  {MerchantH*  Bank  of  New 
Haven  y.  Blies^)  a  question  similar  to  that  in  Coming  v. 
McOuUoughy  (supra,)  arose.  The  defendant  was  sued  as  a 
trustee  of  a  manufacturing  company  oiiganized  under  the 
general  law  of  this  state,  which  contains,  substantially,  the 
same  provisions  respecting  the  duty  of  the  trustees  to  make 
and  file  a  report,  and  their  personal  liability  for  not  doing  so, 
as  are  contained  in  the  Massachusetts  law,  and  he  was  sought 
to  be  made  liable,  by  reason  of  the  trustees  having  failed  to 
make  their  report.  The  inquiry  was,  whether  the  statute 
limitation  of  three  years  to  actions  upon  a  statute,  for  a  pen- 
alty or  forfeiture,  applied.  And  it  was  held  that  it  did.  The 
court,  in  elaborate  opinions  delivered  by  two  justices,  decided 
that  the  action  was  necesdarily  upon  the  statute,  to  recover  a 
penalty  or  forfeiture,  (a) 

This  question  has  also  been  very  carefully  examined  and 
fully  considered  by  the  Supreme  Court  of  New  Jersey.  (Der- 
rickson  v.  Smith,  3  Butcher,  N,  J.  166.)     It  arose  under  our 

(a)  See  poet,  p.  891. 
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general  maaufacturing  law ;  and  the  defendant  was  sought  to 
be  held  liable  in  that  state,  the  corporation  being  located  ^nd 
the  neglect  of  the  officers  having  occurred  in  this  state.  The 
court  held  the  action  was  for  a  penalty,  and  could  not  be  main- 
tained in  that  state.  This  case  is  well  supported  on  principle,  as 
well  as  by  the  authority  of  the  cases  I  have  above  referred  to. 

The  examination  I  have  been  able  to  give  this  subject  has 
strengthened  and  confirmed  the  views  I  entertained  at  the 
trial,  and  I  see  no  reason  now  to  change  them. 

The  exceptions  should  be  overruled,  and  judgment  directed 
for  the  defendant. 


The  Merchants'  Bane  of  New  Haven  vs.  Buss. 

1.  An  action  brought  to  charge  the  defendants  as  troatees  of  a  corporation 
organized  under  Ltnc$  of  184S,  eh,  40,  authorizing  the  formation  of  corpora- 
tions for  manu&cturing,  mining,  mechanical,  or  chemical  purpoaea,  with  a 
debt  of  the  company,  on  account  of  a  Ikllure  of  the  company  to  file  the  annual 
report  required  by  section  12  of  that  act  to  be  filed  within  twenty  days  from 
January  1st  in  each  year,  ia  an  action  upon  a  statute  for  a  penalty  or  forfeiture 
given  to  the  party  aggriered,  within  the  meaning  of  subdiyision  2  of  section  92 
of  the  Code,  and  must  be  commenced  within  three  years. 

2.  Where,  in  an  action  to  charge  the  defendants,  trustees  of  a  corporation  organ- 
ised under  the  general  law  authorizing  the  formation  of  corporations  for  man- 
ulbcturing  and  other  purposes,  with  personal  liability  for  a  debt  of  the  com- 
pany, the  defendants  answered  that  at  the  time  the  debt  matured,  and  for  a 
long  time  afterwards,  the  corporation  was  solvent,  and  its  stockholders  severally 
and  individually  liable  for  all  its  debts,  by.  reason  of  the  non-payment  of  its 
capital  stock ;  that  the  plaintiff  neglected  to  institute  suit  for  two  years,  and 
that  by  such  neglect  the  plaintiff  released  and  discharged  the  stockholders 
from  personal  liability ;  that  no  notice  was  ever  given  to  the  defendants  of  the 
plaintiff's  claim,  nor  had  the  defendants  any  opportunity  of  behig  subrogated 
to  the  rights  and  remedies  of  the  plaintiff  against  the  corporation  while  solvent, 
nor  against  the  stockholders  before  they  were  released  as  above  stated ;  on  do- 
murrer  to  the  answer,  held  that  these  &cts  constituted  no  defense  to  the  action. 

8.  To  determine  whether  a  liability  to  which  a  person  is  subjected,  is  by  way  of 
penalty  or  forfeiture,  it  is  not  necessary  that  the  statute  hi  the  language  impoa- 
ing  it  should  denominate  it  a  penalty  or  forfeiture.  When  the  statute  sub- 
jects an  officer  of  a  company,  as  such  officer,  to  a  liability  to  pay  money 


OASES  IN  THE  8UPEBIQR  COURT. 

MercbfuiW  Bank  of  New  HaTen  «.  BHas. 

either  for  omUj^ing  to  perform  a  duty  enjoined,  or  for  doing  an  act  prohiWted, 
and  does  thi^  in  a  case  where  but  for  such  omission  of  da^  or  wrongftil  act 
he  would  hfi  under  no  liability,  he  is  thereby  subjected  to  a  forfeiture  of  the 
sum  which  he  b  made  liable  to  pay,  and  so  far  as  he  is  concerned,  the  nnpo- 
sition  of  liability  is. by  way  of  punishment 

(Before  Boswobts,  Ch.  J.  Hopfmak,  Movobibf,  IjIobb^tbob  and 
Whitb,  JJ.)    Decided  August,  1668, 

Appsal  from  an  order  Bustaining  a  demufrer.  This  action 
was  brought  to  charge  the  defendants,  as  trustees  of  the  Em- 
pire Stone  Dressing  Company,  a  corporation  organized  under 
the  general  manu&oturing  law  of  this  state,  with  personal 
liability  for  an  acceptance  of  such  company,  bearing  date,  April 
4th,  1854,  and  payable  sixty  days  from  date ;  on  the  groundfl : 

I.  That  the  annual  report  required  by  the  twelfth  section 
of  the  general  manufacturing  act,  was  not  filed  by  said  com- 
pany within  twenty  days  from  the  first  day  of  January,  1854, 
nor  until  ^ter  said  dr^t  wcus  accepted. 

II.  That  the  annual  report  of  such  company,  filed  on  the 
iweAti|eth  day  of  January,  1853,  was  untruoi  and  contained 
material  fklse. representations. 

III.  That  during  the  year  1853,  the  trustees  of  such  com- 
pany declared  aip^  paid  dividends  tending  to  reader  the  com- 
pany insolvent. 

The  defendants  answered,  denying  most  of  the  aHegations 
in  the  Qomplaint,  and  set  up  affirmative  defenses  in  the  Al- 
lowing i^oids ;  ^^NintJk  Aq4  these  defendants  further  answer- 
ing, aver  that  this  action  is  upon  a  statute  for  a  penalty  where 
the  action  is  given  to  the  part;p'  aggrieved,^  and  that  the  same 
vfa^  uot  commenced  within  three  years  after  the  cause  of  action 
aUeged  in  tha  oomplaint  accrued* 

Tenih.  And  for  a  further  and  separate  defense  to  said  action, 
these  defSendants  say  that  at  the  time  of  the  maturity  of 
said,  bUl  of  exchange,  mi  for  a,  long  time  afterwards,  the 
Empire  Stona  Dressing  Oompany  was  solvent  and  able  to 
pay  all  its  debts ;  that  its  stockholders  were  severally  and 
individually  liable,  to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  for  all  the  debts  of  said  company, 
by  reason  of  the  non-payment  of  the  capital  stock  fixed  and 
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limited  by  said  company  tn  complianoe  with  the  proTiaioBS  of 
the  act  under  which  it  was  incorporated,  That  many  of  said 
stockholders  held  stock  in  said  company  to  an  amount  greater 
than  the  plaintiff's  claim,  and  were  at  ^e  time  of  the  maturity 
of  said  bill,  and  ever  since  have  been,  and  stUl  continue  to  be, 
entirely  solvent  and  responsible  That  the  said  bill  matured 
on  or  about  the  6th  day  of  June,  1854,  but  that  the  plaintiff 
neglected  to  institute  suit  thereon  for  the  collection  thereof, 
against  said  company,  until  (m  or  about  the  19th  day  of 
March,  1857,  more  than  two  years  after  the  said  alleged  indebt* 
edness  of  said  company  to  said  plaintiff  had  become  due,  and 
that  by  such  neglect  the  said  plaintiffs  released,  exonerated, 
and  forever  discharged  the  stockholders  of  said  company  from 
all  personal  liability  for  the  payment  of  said  debt  That  no 
claim  or  demand  was  ever  made  by  the  plainti£b  on  these 
defendants,  nor  was  any  notice  of  any  claim  or  demand,  whether 
against  said  company  or  these  defendants,  ever  given  to  these 
defendants ;  nor  had  these  defendants  any  opportunity  of  being 
subrogated  to  the  rigl^ts  and  remedies  of  the  plaintiff  against 
said  company  while  solvait,  nor  against  said  stockholders  before 
they  were,  so  as  aforesaid,  released  and  discharged  firom  their 
said  liabiUty." 

To  these  defenses  the  plaintiff  dauurred.  Before  Mr.  Jush 
tice  MoNCBiE7,  at  special  term,  the  demurrer  waa  sustained, 
and  the  defendants  appealed  to  the  general  term. 

Ohq/rUe  F.  San^ord^  for  the  appellants, 

I.  The  case  is  within  the  purview  of  the  three  years  statute 
of  limitations,  applicable  to  penal  actions,  and  the  statute  is  a 
bar  to  the  plaintiff's  claim.  ((7o<ie,  §  92, 2.)  1.  It  is  an  action 
upon  the  statute.  But  for  the  express  provisions  of  the  statute 
no  such  action  would  lie.  If  any  liability  exist  at  common 
law,  it  arises  from  and  is  limited  by  the  damages  actually  sus-> 
taiaed,  and  is  not  a  liability  for  ^' debts."  No  damage  is 
alleged  in  the  complaint.  The  action  is  brought  to  recover  a 
debt,  for  which  the  defendants  are  alleged  to  have  become 
liable,  by  reason  of  their  violation  of  the  provisions  of  the 
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statute.  2.  It  is  an  action  upon  the  statute  for  a  penalty. 
As  regards  the  liability  consequent  upon  the  mere  omission 
to  file  a  report,  it  has  been  said  by  the  highest  authority, 
that  "  the  provisions  of  the  statute  are  highly  penal/'  {Oar- 
rison  v,  Hotoe^  17  N.  T.  Rep.  458.)  Principle  and  author- 
ity concur  in  pronouncing  the  provisions  of  the  statute  highly 
penal,  and  the  courts  construe  them  strictly  as  against  the 
creditor,  and  with  as  much  liberality  towards  the  trustee  as 
is  consistent  with  the  object  of  the  provision,  regardless  of  its 
literal  import.  (Oarrieon  v.  HowCy  17  N.  T.  Bqp.  458.  Bough- 
ton  V.  Otis,  29  Barb.  196.  8.  G.  21 N.  7.  Bep.  261.)  But  the 
legislature  has  seen  fit  to  impose  a  penalty  upon  trustees  of 
manufitcturing  corporations,  in  order  to  deter  them  from 
violating  the  statute,  and  has  given  the  benefit  of  it,  in  case 
of  such  violation,  to  the  party  aggrieved  thereby — ^to  the 
creditor  to  whose  benefit  the  violated  provisions  of  the  statute 
were  designed  to  enure.  3.  It  may  be  claimed  that  the  liabil- 
ity in  question  is  that  '^  liability  created  by  statute,  other  than 
a  penalty  of  forfeiture,"  to  which  reference  is  made  in  sections 
91  and  92  of  the  Oode,  the  statutoiy  limitation  whereof  is  the 
period  of  six  years.  If,  however,  the  action  be  penal,  it  is 
expressly  excluded  from  the  operation  of  this  provision.  4. 
The  provisions  of  the  statute  of  limitations,  as  regards  pen- 
alties, &c.  are  by  express  enactment  declared  to  be  inappli- 
cable to  actions  against  directors  of  moneyed  corporations  and 
banks.  {Gode,  §  109.)  It  is  a  fair  inference  from  this  express 
exception,  that  the  legislature  designed  that  they  should  be 
availed  of  by  directors  of  ordinary  manufacturing  companies. 
5.  As  the  claim  and  limitation  are  both  statutory,  and  as  at 
common  law  no  liability  exists,  in  case  of  ambiguity  or  doubt, 
that  construction  should  be  adopted  which  will  best  protect 
the  rights  of  the  defendants  as  they  exist,  independently  of  the 
statute,  thus  restricting  the  plaintiff  to  his  common  law  remedy, 
if  he  have  one. 

II.  The  other  defense  to  which  the  demurrer  applies  may 
be  thus  stated  :  1.  The  liability  of  the  defendants,  if  it  exists 
at  all,  is  the  liability  of  a  surety  or  guarantor  for  the  debt  of 
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another.  As  between  the  plaintilb  and  defendants,  the  im- 
plied contract  which  the  law  creates  is  simplj  that  of  respon- 
fflbility,  bj  way  of  ^aranty,  for  the  amount  dne  the  plaintiff 
from  the  company.  The  trustees,  if  charged,  will  have  recourse 
against  the  company  and  its  stockholders  for  their  indemnity, 
that  is  to  say,  will  be  subrogated  to  all  the  remedies  and 
Becurilies  which  the  creditor  had,  as  against  his  principal 
debtors,  and  the  release  or  discharge  of  tlie  principal  debtors, 
the  eztention  of  time  of  payment  to  them,  or  the  surrender 
of  adequate  securities  held  as  collateral  to  their  debt,  will 
operate  in  discharge  of  the  surety.  2.  It  is  not  claimed 
that  the  mere  onussion  to  sue  the  company,  in  the  case  of  an 
ordinary  surety,  would  operate  as  a  discharge,  even  though  the 
iosolvency  of  the  company  should  subsequently  occur,  unless 
the  surety  should  have  requested  such  suit  to  be  brought. 
The  better  authorities,  however,  agree  that  where  the  surety 
has  sustained  injury  by  the  failure  of  the  creditor  to  pros- 
ecute after  request,  he  is  exonerated  pro  tatUo,  (1  Para,  on 
Coni.  510,  and  cases  cited,  Herrick  v.  Borsty  4  EtUy  650.) 
3.  It  is  however  contended,  that  in  the  case  of  a  trustee  made 
penally  liable  for  the  debts  in  general  of  a  corporation,  which 
may  well  be  contracted  without  his  knowledge  or  assent,  a 
different  rule  would  prevail,  and  that,  demand  should  be  made 
upon,  and  notice  given  to  such  trustee,  in  time  to  enable  him 
to  avail  of  his  right  of  subnotion.  (1  Pars,  on  Oont.  514^ 
and  cases  cited.)  4.  The  omission  to  sue,  in  the  present  case, 
operates  as  an  absolute  exoneration  and  discharge  of  the  stock- 
holders, who  are  principal  debtors.  The  statute  expressly 
provides  (§  24,)  that  no  stockholder  shall  be  personally  liable 
for  the  payment  of  any  debt,  contracted  by  any  company  formed 
under  this  act,  unless  a  suit  for  the  collection  of  such  debt 
shall  be  brought  against  such  company,  within  one  year  after 
the  debt  shall  become  due.  It  is  insisted  that  this  is  as 
much  a  voluntary  release  and  discharge  of  the  stockholders^ 
from  their  liability  to  pay  their  debt,  as  if  a  release  had  been 
executed  and  delivered  by  the  creditor  in  writing  and  under 
seal,  and  as  such  it  operates  equally  in  discharge  of  the  liabil- 
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ity  of  the  surety,  viz.  the  trustee.  5.  If  the  stockholders 
are  not  principal  debtors,  their  liability  is  certainly  a  collateral 
security  for  payment  of  the  debt.  But  the  surrender  of  secu- 
rities held  as  collateral  will  operate  to  discharge  the  surety 
equally  with  the  release  of  the  principal  debtor,  and  the  omission 
to  sue  the  company  within  the  year  is  tantamount  to  a  voluntary 
surrender  of  such  security.     (Pitta  v.  Gongdon^  2  Gomst,  352.) 

William  Bliaa^  for  the  respondent. 

I.  This  is  not  an  action  upon  a  penalty  where  the  action  is 
given  to  the  party  aggrieved,  but  an  "action  upon  a  liability 
created  by  statute/'  or  "  an  obligation  or  liability/'  not  of 
record  or  under  seal,  and  "  other  than  a  penalty  or  forfeiture" 
{Code,  §  91,  $ubd.  1,  2.  2  B.  8.  296,  §  18.  Id.  298,  §  31. 
CodCj  §  92.  See  commissioners'  note  to  the  last  section,  subd. 
2,  where  the  subject  is  discussed.  First  report  of  commissionere 
of  Oode,  99,  subd.  2  of  §  91,  originally  71.)  1.  The  conetmc- 
tion  of  the  section  of  the  Revised  Statutes,  corresponding  with 
the  2d  subdivision  of  section  92  of  the  Oode,  has  been  settled, 
{Van  Hook  v.  WhUlock,  Ct.  of  Errors,  26  Wend.  105  ;  Cor- 
ning V.  McOuUough,  1  N,  T.  Bep.  47,  overruling  Freeland 
V.  MoCuUough,  I  Denio,  414  ;  B.  C.  [Court  of  Appeals,]  4 
How.  Pr,  183 ;  and  judgment  of  Supreme  Oourt  there  reversed,) 
in  ocMiformity  with  this  distinction,  and  the  Oode  may  be  oon- 
sidered  as  declaratory  of  the  pre-existing  law,  except  that  by 
the  substitution  of  the  word  "penalty"  for  " cause ^'  it  is 
clearly  confined  to  penalties  strictly  so  called.  2.  By  the  third 
section  of  the  8th  article  of  the  constitution  it  is  provided : 
"  Dues  from  corporations  shall  be  secured  by  such  individaal 
liability  of  the  corporators,  and  other  means,  as  may  be  pre- 
scribed by  law."  In  obedience  to  such  8th  article,  the  manu- 
£EU$turing  act  (ciL  40  Laws  of  1848,)  was  passed.  So  far  as 
this  action  is  founded  upon  a  liability  created  by  statute,  it  is 
founded  upon  such  act  of  1848,  and  upon  provisions  of  it,  by 
which  the  debts  of  the  corporation  are  so  secured.  {Laws  of 
1848,  cA.  40^  §§  12,  13.  See  act  of  March  22,  1811,  ck  67, 
revived  January  26, 1821,  for  the  law  in  force  when  the  act  of 


NEW  TOBK— AUGUST,  1863.  897 

MerchAntB*  Bank  of  New  Haven  «.  BUaa. 

1848  was  enacted.)  3.  The  suit  is  for  the  debt,  for  which, 
imder  certain  circumstances  defined  by  the  statute,  the  trustees 
become  '^  jointly  and  severally  liable/'  The  action  is  prima- 
rily on  the  contract,  against  persons  made  quaH  parties  to  it 
{Feckham  v.  Smiihy  9  How.  Pr.  4SJy  438  ;  qffirmed  at  general 
Urm.)  "  Whatever  was  a  debt  of  the  company,  is  now  by 
forca  of  the  statute  a  debt  against  them/'  (She  v.  Bloom^  20 
JokfL  684^  per  Spencer j  J.)  4.  It  is  not  an  action  for  a  pen- 
alty. The  liability  is  not  so  denominated  in  the  statute, 
bat  a  liability  for  debts,  a  joint  and  several  liability.  It  is 
not  in  the  form  of  a  penalty.  It  is  not  a  fixed  pecuniary 
sum,  mentioned  in  the  statute,  nor  any  fixed  sum  whatever. 
The  debts  are  shifting,  accumulating,  dimitiishing,  reduced  by* 
payments  and  otherwise,  enlarged  by  interest  due  or  undue, 
and  until  due,  incapable  of  being  enforced  either  against  the 
company,  or  its  stookholdars,  or  trustees.  According  to  Thomas 
r.  Weedy  (14  John.  255,)  interest  is  not  recoverable  in  actions 
of  debt  for  a  penalty ;  nor  in  England,  according  to  Wood- 
gate  V.  KnaichbnUy  (2  Term  JR.  155,)  coats  in  a  penal  action. 
The  object  o£  the  statute  is  security  for  the  dues  of  the  cor- 
poration ;  the  effect  upon  the  trustees  personally  is  incidental 
The  present  action  is  not  based  merely  upon  the  statute, 
and  acts  in  contravention  of  it,  like  actions  lor  penalties,  but 
partly  upon  the  statute  only,  as  in  case  of  suits  against  executors 
and  administrators,  or  indorsers  of  promissory  notes,  or  against 
makers  and  inctorsers  jointly.  {See  Van  Hook  v.  WhUhok, 
26  Wend.  105,  Nelson,  J.)  5.  The  plaintiff  is  not  ''the 
party  aggrieved"  in  the  sense  of  the  statute  of  limitations. 
The  creditor  is  not  so  denominated  in  the  statute  or  by  any 
equivalent  word.  The  joint  and  several  liability  of  the  trus- 
tees is  irrespective  of  any  injury  to  the  plaintiffs  or  creditors, 
by  the  act  or  omission  of  the  particular  trustees  so  liable. 
{See  2  B.  S.  480,  §  1.  Coming  v.  McOvUough,  1 N.  T.  Rep.  69.) 
6.  Penalties  are  imposed  by  law  for  ofibnses.  (2  It.  8.  481, 
§4  Code,  §§96, 124.  /d.  297,  §§  29, 30.  Webster  on  word 
PenaUy.)  Actions  for  them  are  local,  (2  B.  S.  481,  §§  4, 8, 9 ; 
Code,  §  12^)  and  of  a  quasi  criminal  nature.    A  trustee  may. 
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under  the  statate,  be  liable^  and  yet  have  been  guilty  of  no 
offense.  7.  In  section  12  of  the  act  of  1828,  the  duty  of  mak- 
ing the  report  is  devolved  upon  the  company.  If  the  company 
fail  to  make  the  report,  all  the  trustees  are  liable,  whether 
they  have  signed  the  report,  or  are  in  default  or  not.  Section 
13  imposes  a  joint  and  several  liabUity  in  a  certain  contin- 
gency. They  are  liabilities  "  voluntarily  assumed  "  by  stock- 
holders, when  they  subscribe  for  or  take  stock,  and  by  trusteea, 
when  they  accept  and  retain  office.  (Matter  of  the  Empire 
City  Bank,  18  N.  7.  Rep.  210.  Coming  v.  McCullough,  1 
Comst.  55,  59.)  So  far  from  suits  against  stockholders,  on 
their  liability  created  by  statute,  being  actions  for  penalties, 
they  may  be  brought  in  equity.  (Ct.  of  Error Sy  Slee  v.  Bloom, 
20  John,  669,  S.  C.  19.  Id.  456.  Briggs  v.  Penniman,  8 
Cdwen,  387.  Laws  of  1855,  cA.  390,  736,  in  pari  materia. 
1849,  ch.  26.)  8.  In  a  loose  general  sense,  it  may  be  said 
that  all  these  provisions  are  penal  iii  their  character ;  that  is, 
though  the  sole  object  of  them  is  the  security  of  the  creditor, 
and  to  give  him  a  remedy  for  his  debt,  tibie  liability  may 
operate  upon  the  party  made  liable  by  the  statute  with  severity. 
So  exemplary  damages  are  called  vindictive,  punitive ;  and  in 
an  action  for  slander  the  court  will  not  grant  a  new  trial  for 
excess  of  damages  because  the  action  is  penal  in  its  character, 
at  least,  except  in  special  and  rare  cases.  {Hurtin  v.  Hophin8j 
9  John.  36.  Ex  parte  Bailey^  2  Cowen,  483.  Hunt  v.  Bei^ 
neUy  19  N.  X^Rep.  175.  Fry  v.  BenneU^  1  Ahh.  Pr.  289,  and 
see  308,  309.  Clayton  v.  WardeU^  4  N.  T.  Sep.  240.)  In 
Wdodgate  v.  KnatMuU^  (2  Term  B.  154,)  it  was  said  by 
AsHUBST,  J.  that  it  had  been  held  in  many  instances,  that 
where  a  statute  gives  accumulated  damages  to  the  party 
grieved,  it  is  not  a  penal  action.  So  that  such  mere  general 
expressions,  used  with  a  different  intent,  render  no  aid  in  solv- 
ing the  present  question.  9.  The  first  article  of  title  6  of 
part  3d  of  the  Revised  Statutes,  (stiU  in  /orce,  Codcj  §  471,) 
entitled  "  Of  actions  for  penalties  and  forfeitures,"  prescribing 
the  proceedings  in  such  actions,  is  entirely  inapplicable  to 
actions  like  the  present.     (See  §§  1, 10)  11,  13,  original  Nos. 
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Peckham  v.  Smithy  9  Hotv.  Pr.  437 y  an  action  against  a  trus- 
tee.)    10.  In  section  109  of  the  Code  of  Procedure,  suits 
against  directors  or  stockholders  of  a  moneyed  corporation  or 
banking  association,  ^'  to  enforce  a  liability  created  by  law/' 
are  expressly  recognized,  and  distinguished  from  actions  to 
recover  a  penalty  or  forfeiture  imposed.    The  present  action 
is  against  the  directors  of  a  corporation,  though  not  a  moneyed 
one,  to  enforce  a  similar  liability.    In  section  92,  an  action 
against  a  sheriff,  coroner,  or  constable,  upon  a  liability  incur- 
red by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue 
of  his  office,  or  by  the  omission  of  an  official  duty,  including  the 
non-payment  of  money  on  an  execution,  is  carefully  distin- 
guished from  an  action  upon  the  statute,'  for  a  penalty  or  for- 
feiture.    11.  The  liability  in  this  case  is  in  truth  and  in  terms 
a  liability  created  by  statute.    It  is  for  the  defendant  to  take 
it  out  of  the  general  rule,  and  show  that  it  comes  within  the 
exception,  and  the  short  bar  of  three  years.    The  construction 
of  the  defendants  would  make  the  exception  the  rule,  and 
sweep  within  it  almost  every  statutory  liability,  for  a  liability 
is  in  its  very  nature  burdensome  and  painful.     12.  The  trus- 
tees are  the  managing  shareholders  of  the  corporation.    If  the 
company  were  unincorporated,  they  would  be  liable  for  its 
debts.    The  statute  exempts  them  from  that  liability  (except 
to  the  amount  of  their  shares  as  mere  shareholders)  on  certain 
terms  and  conditions,  but  if  those  conditions  be  unfulfilled, 
leaves  them  to  their  full  liability.    It  is  in  that  respect  like  the 
case  of  a  special  partner  under  the  statute  as  to  limited  partner- 
ships.   (2  5.  iS'.  766,  §§16, 17, 22,    See  Coming  Y.McGtdlough, 
1  N.  7.  JBq;>.  47 ;  and  Boughton  v.  Otis,  21  N  7.  Sep.  261.) 
II.  The  last  alleged  defense  rests  upon  the  plainly  untenable 
proposition,  that  it  is  a  condition  precedent  to  a  suit  against  the 
trustees,  that  the  creditor  should  have  sued  the  corporation 
within  two  years  after  the  maturity  of  his  debt,  and  that  he 
should  have  mtade  a  demand  on  the  trustees,  or  given  notice 
to  them  of  his  claim  against  them,  or  of  his  daim  against  the 
corporation,  while  the  corporation  was  solvent,  or  during  the 
two  years.    No  such  condition  precedent  is  prescribed  by 
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statute  or  by  law.  ,  The  statute  says,  that  if  the  report  be 
not  filed,  or  if  the  improper  dividend  be  made,  the  trustees 
shall  be  liable.  Assuming  for  the  moment  that  the  isrustees 
are  sureties  both  for  the  corporation  and  stockholders,  the  plea 
is  fatally  defective.  There  is  no  allegation  that  suit  was  not 
commenced  against  the  corporation  while  it  was  solvent 
Mere  delay  of  the  creditor  to  call  on  the  principal  debtor,  will 
not  discharge  the  surety.  (King  v.  Baldwmy  2  John.  Oh,  554, 
558,  and  cases  cited.  Ftdion  v.  Mathews^  15  John.  433.  Huni 
v.  U.  S.  1  Gallison,  32.  Wright  v.  Simpson^  6  Ves.  734. 
Treid  Nai^igation  Oo.  v.  Harley,  10  JSast^  34.  Pain  v.  Pack- 
ard, 13  John.  174)  No  request  to  sue  either  the  corporation 
or  the  stockholders  is  alleged.  Kor  any  agreement  with  either, 
by  the  terms  of  which  the  contract  has  been  varied.  But  the 
trustees  are  not  sureties  for  the  stockholders.  Both,  in  certain 
events,  are  liable  for  the  debts  of  the  corporation.  The  trustees 
are  not,  it  seems,  even  sureties  for  the  corporation.  (Moss  v. 
McCulloughj  7  Barb.  279.  Peckham  v.  Smithy  9  Sow.  Pr. 
438,  affirmed  at  genei*al  term.)  If  the  stockholders  ai«  not, 
a  fortiori  J  the  trustees  are  not.  If  the  defendants  were  enti^ 
tied  to  be  subrogated  to  the  plaintiff,  they  might  have  been  so 
on  payment.  Subrogation  is  only  on  payment.  (Chester  v. 
Bank  of  Kingston,  16  N.  T.  Rep.  340.  King  v.  BaXdwin, 
2  John.  Ch.  260.) 

Bt  thb  Coxtbt,  Bobertson,  J.  Either  this  action  is  founded 
upon  a  statute,  and  brought  for  a  penalty  or  forfeiture  by  the 
aggrieved  party,  within  the  meaning  of  the  second  subdivision 
of  section  92  of  the  Code,  or  the  subject  of  it  is  a  liability 
created  by  statute  other  than  a  penalty  or  forfeiture,  or  a  con- 
tract obligation  or  liability  expressed  or  implied,  under  section 
91  of  the  Code.  If  it  be  the  first,  it  could  only  have  been 
brought  within  three  years  after  the  cause  of  action  accrued. 

If  the  liability  of  the  defendants  were  of  common  law  origin^ 
and  only  aided  or  modified^  not  created  by  statute,  it  would 
come  within  subdivision  1  of  section  91 ;  for  the  liability  of 
stockholders  of  manufacturing  corporations,  which  was  of  com- 
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moQ  law  origin,  was  held  to  be  governed  by  a  corresponding 
provision  in  the  Revised  Statutes.  {Coming  v.  McOtUlough^ 
1  Gomst  62.) 

The  liability  of  the  defendants  might  also,  if  created  by 
statnte,  be  included  in  subdivision  2  of  section  91  o£  the  Code, 
unless  it  were  a  penalty  or  forfeiture  ;  for  that  section  might 
be  construed  to  embrace  some  intermediate  kinds  of  liability 
between  that  at  common  law  (modified  or  aided  by  statute,) 
and  a  penalty  or  forfeiture,  upon  the  principle  that  it  was 
intended  to  include  classes  of  liabilities  not  embraced  either  in 
subdivision  1  of  section  81,  or  subdivision  2  of  section  92  ;  but 
the  object  of  subdivision  2  of  section  91  was  to  legalize  a 
distinction,  supposed  to  be  sustained  by  authority,  between  a 
liability  in  the  nature  of  a  contract  created  by  statute,  and  a 
penalty  or  forfeiture ;  at  least  so  the  framers  of  the  Code  have 
informed  us  in  a  note  to  such  subdivision  in  their  first 
report  (p.  99,)  and  they  refer  to  the  decisions  of  Freeland  v. 
McCMlough,  (1  Denio,  414,)  and  Van  Hook  v.  Whitlock,  (3 
Faigtj  409,)  as  containing  an  exposition  of  such  distinction  ; 
it  would  seem,  however,  also,  that  they  had  heard  of  the 
decision  in  Coming  v.  McCuUough^  in  the  Court  of  Appeals, 
which  overruled  the  cases  to  which  they  referred,  and  without 
waiting  to  ascertain  the  extent  of  that  decision,  they  propose 
to  r^ulate  anew  by  statute  the  time  for  bringing  suits  upon 
liabilities,  such  as  that  of  the  stockholders  of  companies : 
although  the  commissioners  refer  to  the  views  of  Judge  9*01- 
son,  in  the  case  of  Van  Hook  v.  Whitlocky  I  apprehend  they 
did  not  intend,  nor  are  they  to  be  understood  as  intending,  to 
mcorporate  in  a  statute  all  the  illustrating  cases  suggested  by 
that  eminent  jurist ;  the  utmost  they  strove  to  attain  was  to 
separate  actions  for  a  penalty  for  a  prejudicial  act,  from  those 
for  compensation  for  a  breach  of  contract.  Subdivision  1  of 
section  91  is  amply  sufficient  to  include  the  latter,  and,  there- 
fore, for  such  purpose,  the  new  provision  was  superfluous, 
although  such  cases  as  the  liability  of  au  heir  for  the  simple 
contract  debts  of  his  ancestor  and  the  like,  which  are  founded 
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on  contract,  although  not  that  of  the  paiiy  liable,  might  be 
included  in  subdiviflion  2. 

The  language,  however,  of  the  provision  last  referred  to, 
(subdivision  2,  section  9!^,)  might  be  considered  broad  enough 
to  include  the  liability  of  the  defendants  in  this  case,  were  it 
not  for  the  words  ^^  other  than  a  penalty  or  forfeiture/'  By 
subdivision  2,  section  92,  the  time  is  prescribed  for  bringing 
actions  upon  a  penalty  or  forfeiture  by  the  aggrieved  party ; 
and  the  two  were  evidently  intended  to  comprehend  all  cases 
of  liability  created  by  statute ;  indeed,  section  109  of  the 
Code  recognizes  this,  by  restricting  the  actions  against  directon 
and  stockholders  of  certain  corporations,  the  time  for  bringiog 
which  is  thereby  limited,  to  those  for  penalties  and  forfeitores, 
or  for  liabilities  created  by  statute  ;  subdivision  2,  section  91, 
should  be  read,  therefore,  as  though  the  words  ^'by  the  party 
aggrieved''  were  added  at  the  end.  If,  therefore,  the  liability 
of  the  defendants  be  such  as  is  included  in  subdivision  2,  sec- 
tion 92,  it  would  not  be  in  subdivision  2,  section  91 ;  and  it 
must,  therefore,  be  firpt  detern^iued  what  the  former  embraoeB. 

The  provision  of  the  Revised  Statutes  for  which  subdivision 
2,  section  92,  of  the  Qode,  is  a  substitute,  (2  B.  S.  29,  §  31,) 
was  in  substance  the  same ;  the  only  change  of  language  lb 
merely  substituting  "penalty''  for  "cause,"  aQd  "action is 
given"  for  " benefit  and  suit  is  limited,"  and  striking  out  the 
time  of  "  committing  the  offense  "  as  the  beginning  of  the  period 
within  which  the  action  is  to  be  brought :  these  changes  do  not 
disturb  the  purport  and  object  of  the  statute ;  the  word"  cause" 
under  the  previous  provision  was  held  to  embrace  liabilities 
which,  although  not  technically  penalties,  were  yet  substantially 
penal,  and  operated  to  affect  the  party  exposed  to  them  in  the 
same  or  a  similar  manner,  (Corning  v.  MaGullough^  1  ComsL  64, 
opinion  of  Jonea^  J. ;)  and  there  is  no  evidence,  unless  it  be 
afforded  by  the  introduction  of  subdivision  2,  sectioii  92,  of 
any  intention  to  change  such  enactment ;  and  that  iutroduction 
is  for  an  entirely  different  dass  of  cases  from  penal  remedies. 
Under  both  the  former  and  present  statutory  provision,  the 
action  is  required  to  be  both  remedial  and  penal,  for  it  is  to 
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be  brought  only  by  the  party  aggrieved,  in  which  case  the 
l^slature  could  not  take  away  the  right  of  action,  as  it  conld 
for  penalties  for  offenses  in  which  the  public  might  be  inter- 
ested, for  bringing  which  a  shorter  period  of  limitation  is 
provided.     {Godcy  §  93,  aubd.  2.)    The  omission  of  the  words 
^^ offense  committed"  from  the  present  provision,  is  not  less 
significant ;  for,  as  the  action  is  to  be  by  a  party  aggrieved, 
and  the  sum  to  be  recovered  is  intended  as  indemnity  for  his 
private  loss  by  the  act  complained  of,  the  term  '^  offense  "  is 
not  appropriate  to  it,  although  it  might  be  in  actions  for  pen- 
alties given  to  the  state  or  any  one  who  would  sue  for  it. 
Upon  the  whole,  therefore,  the  provision  in  its  new  form  is  not 
to  be  considered  as  manifesting  any  intent  to  change  the  sub- 
stance of  the  statute  in  a  mere  revision  of  it,  such  as  this  part 
of  the  Code  is.     (In  re  Broumy  21  Wend.  316.    Theriat  v. 
Sarty  2  Eaiy  380.)     The  present,  therefore,  must  be  held  to 
embrace  the  same  kind  of  penal  actions  as  the  former  enactment. 
Without  refenence,  however,  to  the  prior  existence  of  the 
same  enactment  in  a  di^erent  form,  the  present  statute  extends 
to  all  actions  for  a  penalty  or  forfeiture  by  an  aggrieved  party ; 
and  the  only  question  under  it  is,  what  is  a  penalty  or  for- 
feiture for  which  an  aggrieved  party  can  sue  ?    Of  course  the 
expression  is  elliptical,  for  the  act  or  mode  is  not  stated  by 
which  the  party  is  to  be  aggrieved.    With  the  ellipsis  sup- 
plied, it  would  read,  "penalty  or  forfeiture  for  an  act,  other 
than  the  non-fulfillment  of  a  contract,  by  which  any  person 
may  be  aggrieved ;"  for  in  Ooming  v.  McCullough,  (1  Oomst. 
69,)  the  term  ^^  party  aggrieved "  is  held  to  be  inappropriate 
to  those  who  sue  on  contracts  or  liabilities  for  debts  or  dam- 
ages ;  penalty  or  forfeiture  does  not  necessarily  imply  a  fixed 
sum,  but  any  thing  imposed  as  a  punishment,  whether  specific 
or  measure-d  by  the  value  of  the  interest  affected  by  the  act 
complained  of:  Penalty  is  defined  in  Burrill's  Dictionary  as 
"a  pecuniary  punishment  or  sum  of  money  imposed *by  stat- 
ute to  be  paid  as  a  punishment  for  the  commission  of  a  cer- 
tain offense ;  and  a  similar  definition  of  it  is  given  in  Bouvier : 
Forfeiture  is  defined  by  Blackstone  (2  Oomtn.  420)  to  be  a  loss 
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of  goods  as  a  compeiiaatioii  for  an  offense  and  injury  to  the 
person  to  whom  they  are  forfeited,  as  well  as  a  punishment 
for  a  misdemeanor ;  and  penalties  whose  benefit  is  given  to  a 
party  aggrieved;  inolude  equally  with  forfeitures  the  idea  of 
both  such  compensation  and  punishment.  The  fact  of  such 
gift  >to  the  injured  party  does  not  make  a  penalty  less  one ;  nor 
would  its  extension  to  the  whole  value  of  the  interest  affected, 
instead  of  being  limited  to  a  fixed  sum.  On  the  other  hand, 
it  would  cease  to  be  a  penalty  if  it  were  limited  to  the  actoal 
loss  of  the  party.  In  fact,  they  are  only  created  in  cases 
where  the  proof  of  such  loss  is  difficult,  if  not  impossible,  and 
where,  by  the  probable  excess  of  the  penalty  beyond  the  loss  * 
to  the  party  injured^  or  gain  to  the  offender,  the  latter  may  be 
deterred  from  the  offense.  It  is  merely  because  such  penalties 
may  surpass  indemnity  for  loss,  and  are  not  measured  by  it, 
that  they  are  so  termed,  because,  as  was  laid  down  by  this 
court  in  Fry  v.  Ben/Mtty  (1  Abb.  Pr.  308,)  every  excess  merely 
of  even  vindictive  damages  beyond  indemnity  is  a  penalty. 

The  liability  of  the  defendants  does  not  arise  from  any  act 
connected  with  the  creation  of  the  debt  to  the  plaintiff  That 
debt  is  the  interest  affected  by  the  failure  to  file  a  proper  re- 
port, or  payment  of  improper  dividends,  complained  o£  The 
grievance  of  the  plaintiff  consists  of  the  effect  upon  his  efforts 
in  the  collection  of  such  debt,  and  not  of  any  fraud  or  other 
influence,  in  contracting  it  The  extent  of  that  grievaoce 
could  not  easily  be  proved.  It  may  not  have  equalled  the 
whole  amoimt  of  the  debt,  for  the  company  may  have  been 
innocently  insolvent  before  the  time  of  filing  the  report  re- 
quired, or  the  dividends  not  sufficient  to  have  paid  the  debts. 
The  iiifliction  upon  the  trustees  of  the  payment  of  the  whole 
debt  is  therefore  a  penalty,  for  which  an  action  is  given  to  an 
aggrieved  party. 

Moreover,  the  application  of  the  term  '^  penalty  or  for- 
feiture'' to  such  liability  as  that  of  the  defendants  has  been 
frdly  recognized  by  the  l^islature.  Actions  for  penalties  and 
forfeitures  against  the  directors  and  stockholders  of  moneyed 
corporations  and  banking  associations  are  provided  for  in  sec* 
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tion  109  of  the  Code ;  but  it  will  be  found,  on  an  examina- 
tion of  the  statutes  in  relation  to  such  corporations  and  asso*- 
dations,  that  there  is  no  instance  of  the  infliction  of  a  pen- 
alty of  a  fixed  sum  upon  either  directors  or  stockholders,  eo 
nomine;  all  those  which  are  imposed  are  to  indemnify  an 
injured  party  either  fully  or  to  the  extent  of  the  stock  owned 
ly  the  stockholders.  (2  JR.  8.  6^h  ed.  591,  §  10.  Id.  592, 
§§  15,  16,  17.  Id.  602,  §  3.)  It  is  therefore  plain  that  such 
liabilities  as  that  of  the  defendants  was  intended  to  be  em^ 
braced  by  section  92. 

Besides  these  considerations,  the  period  of  limitations  is 
*  made  to  run  from  the  time  the  cause  of  action  accrued,  not 
from  the  time  the  debt  was  incurred ;  the  defendants  are  made 
liable  as  trustees  long  after  their  liability  as  stoddiolders  haa 
ceased,  and  for  the  full  amount  of  the  debts,  not  merely  to 
the  extent  of  their  stock  or  the  injury  to  the  creditor;  and 
they  have  no  right  of  contribution  from  the  other  stock- 
holders. It  is  difficult  to  imagine  a  liability  more  wanting  in 
aU  the  features  of  a  contract,  or  more  fuUy  possessing  those 
of  a  penalty. 

The  demurrer,  therrfore,  to  the  ninth  paragraph  of  the  an* 
swer  must  be  oyerruled. 

The  tenth  paragraph  of  the  answer  sets  up  as  a  defense, 
laches  on  the  part  of  the  plainti£b  in  suing  the  company,  and 
notifying  the  defendants,  so  as  to  enable  them  to  proceed 
against  the  other  stockholders,  who  are  alleged  to  be  solvent. 
This  defense  proceeds  upon  the  principle  that  the  other  stock* 
holderB  are  involved  in  the  liability  of  the  defendants  as  trus- 
tees, either  as  joint  contractors  or  sureties.  If  that  were  so,  it 
would  take  away  the  character  of  the  defendant's  liability  as 
a  penalty,  which  has  been  already  disposed  of  The  demurrer 
to  this  ]Murt  of  the  answer  is  well  taken,  and  should  be  sus- 
tained. 

The  judgment  in  this  case  must  therefore  be,  that  the  order 
made  at  special  term  be  reversed,  as  to  the  demurrer  to  the  de- 
fense, contained  in  the  ninth  paragraph  of  the  answer,  and 
a%med  as  to  that  to  the  defense  in  the  tenth*,  without  costa 
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on  the  appeal ;  with  liberty  to  both  parties  to  withdraw  or 
amend  their  defective  pleadings  in  twenty  days,  on  payment 
of  costs. 

BoswoRTH,  Ch.  J.  The  demurer  to  the  defense  set  up  under 
the  ninth  head  of  the  answer,  presents  the  question  wheiher 
the  liability  imposed  by  the  twelfth  and  thirteenth  sections  of 
the  Manufacturing  Companies'  Act,  upon  the  trustees  of  a 
company,  is  a  penalty  or  forfeiture  within  the  meaning  of  sub- 
division 2,  section  92,  of  the  Code  ? 

The  trustees  of  a  company,  incorporated  under  that  act, 
are  not,  as  tniateea,  liable  for  any  debt  of  the  company. 
Neither  are  its  stockholders  liable  for  any  of  its  debts — ex- 
cept those  owing  to  ^' their  laborers,  servants  and  apprentices, 
for  services  performed  for  such  corporation,"  (§  18  ;)  after  the 
whole  amount  of  capital  fixed  by  such  company  has  been  paid 
in,  and  a  certificate  thereof  made  and  recorded  in  compliance 
with  section  10  of  that  act. 

But  although  the  trustees  being  stockholders,  and  liable 
under  section  10,  may  have  been  charged  as  stockholders,  and 
satisfied  the  whole  liability  imposed  by  that  section,  yet  if  the 
company  subsequently  omits  to  perform  the  duty  enjoined  by 
section  12,  the  trustees  will  become  liable  for  all  the  debts  of 
the  company. 

This  liability  is  imposed  upon  them  as  a  punishment,  and 
if  the  duty  enjoined  by  section  12  is  not  performed,  they  sev- 
erally and  jointly  forfeit  a  sum  to  be  measured  by  the  amount 
of  the  company's  then  existing  debts,  and  such  as  it  may  con- 
tract before  that  duty  shall  be  performed. 

To  determine  whether  a  liability  to  which  a  person  is  sub- 
jected is  by  way  of  penalty  or  forfeiture,  it  is  not  necessary 
that  the  statute,  in  the  language  imposing  it,  should  denomi- 
nate it  a  penalty  or  forfeiture  ;  when  the  statute  subjects  an 
officer  of  a  company,  as  such  officer,  to  a  liability  to  pay 
money,  either  for  omitting  to  perform  a  duty  enjoined  or  for 
doing  an  act  prohibited,  and  does  this  in  a  case  where,  but  for 
Buch  omission  of  duty  or  wrongful  act,  he  would  be  under  ^0 


NEW  TOBK— AUGUST,  1863.  407 

Merchants'  Bank  of  New  Hafen  9.  Blin. 

liability,-  he  is  thereby  subjected  to  a  forfeiture  of  the  sum 
which  he  is  made  liable  to  pay,  and,  so  for  as  he  is  concerned, 
the  imposition  of  liability  is  by  way  of  punishment.  Sub- 
jecting the  trustee  to  such  liability  is  none  the  less  a  punish- 
ment as  to  him,  although  the  creditors  may  recover  more  than 
a  full  indemnity  against  the  consequences  of  this  misconduct 
by  obtaining  satisfaction  of  their  debts. 

Each  creditor  of  the  company  is,  under  this  act,  the  ag- 
grieved party  to  whom  the  action  is  given,  within  the  meaning 
of  subdivision  2,  section  92,  of  the  Code. 

Section  12  of  the  act  makes  it  the  duty  of  the  company  to 
file  the  report  therein  mentioned ;  and  for  the  failure  of  the 
company  to  perform  the  duty,  punishes  its  trustees,  by  whom 
alone  that  duty  can  be  performed.  It  treats  the  creditors  of 
the  company  as  the  parties  aggrieved  by  this  n^lect  of  duty, 
and  for  this  neglect  of  duty  gives  to  each  an  action  against 
the  trustees  jointly  and  severally  for  the  whole  amount  of  his 
debt  against  the  company. 

The  trustees,  on  being  compelled  as  such  to  pay  to  the  ex- 
tent of  the  liabilities  thus  imposed  upon  them,  have  no  daim 
against  the  company  for  reimbursement. 

In  no  case  are  the  consequences  prescribed  by  statute,  for 
an  omission  or  violation  of  duty,  more  emphatically  penal  than 
in  the  present. 

So,  too,  the  liability  imposed  by  section  13  treats  the  cred- 
itors of  the  company  as  the  parties  aggrieved  by  the  miscon- 
duct which  that  section  prohibits,  and  gives  them  an  action  to 
enforce  against  the  trustees  the  liability  imposed  upon  them 
by  that  section  for  doing  the  act  which  it  forbids. 

The  act  prohibited  by  that  section  is  treated  as  one  by  which 
each  stockholder  receives  his  true  aliquot  share  of  tiie  sum 
divided,  and  the  creditors,  not  the  company,  are  regarded  as 
the  aggrieved  parties. 

In  this  view,  the  demurrer  to  the  defense  now  under  con- 
sideration is  not  well  taken,  and  should  have  been  overruled ; 
and  as  to  that,  the  order  appealed  from  should  be  reversed, 
with  liberty  to  the  plaintiJGfe  to  witbcfiraw  their  demurrer  and 
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reply  to  thia  part  of  the  answer,  on  pajment  of  the  coata  of 
the  demarrer. 

The  demurrer  to  the  defense,  pleaded  under  head  tenth  of 
the  answer,  is  well  taken ;  and  as  to  that,  the  order  appealed 
irom  shiould  be  affirmed. 

Judgment  reversed  in  respect  to  the  demurrers  to  the  ninth 
paragraph  of  the  answer,  and  affirmed  as  to  the  residue. 


Clarke  B.  Wheeler,  plaintiff  and  appellant,  t;^.  Elibha 
Buckman,  (who  was  impleaded  with  William  Lake,)  de- 
fendant and  respondent. 

1.  The  plaintiir  in  an  action  on  a  pronlissory  note  is  not  estopped  from  assertiDg 
h\B  title  to  the  note,  by  the  record  of  a  former  nnsucoessftd  Boit  which  he,  as 
the  attorney  for  the  payee,  institated  hi  the  name  of  the  latter. 

2.  Such  record  if  admiwihle  in  evidence  at  all,  is  only  so  as  tending  to  show 
want  of  title  in  the  present  plaintiff.  Where  the  evidence  on  this  point  is  con- 
flicting, It  is  a  question  which  must  be  submitted  to  the  Jury. 

8.  There  are  no  different  rules  of  estoppel  for  officers  of  courts  than  other  persons. 
They  are  not  personally  bound  by  what' they  state  not  under  oath,  so  as  to  be 
precluded  from  subsequently  tesUf^ing  otherwise,  particularly  as  regards  third 
parties,  except  where  the  latter,  hating  a  right  to  act  on  the  futh  of  sudi 
statement,  have  done  so,  and  have  been  prejudiced  thereby.   I'er  Robbbtsoi,  J. 

4.  ClBiming  in  one  adtiOn  to  be  owner  of  a  chose  in  action  by  Tirtne  of  a 
specifled  transfer  wh^re  he  has  derived  no  benefit  from  such  claim,  does  not 
preclude  the  plaintiff  from  claiming,  in  a  subsequent  action  for  the  same  cause, 
that  he  became  owner  by  a  prior  and  different  transfer.    Par  Bobbbtbov,  J. 
(Before  Mono&ibp,  BobbbtSob  and  Mobbll,  JJ.) 

Heard  October  6, 1868;  decided  December  5, 1868. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  against 
him  on  a  rerdict. 

The  action  was  brought  on  a  promissory  note  made  by  the 
defendants,  and  which  the  plaintiff  in  his  complaint  alleged 
was  indorsed  by  one  Bussell  the  payee,  and  delivered  to  the 
plaintiff  in  February,  1854. 

The  making  and  delivery  of  the  note  to  Bussell,  the  payee, 
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was  admitted  by  the  answer  of  the  defendant  Bnckman.  The 
amount  of  principal  and  interest  due  npon  the  note  was  proven 
to  be  $531.87. 

Among  other  things,  the  defendant  offered  to  prove  that 
the  plaintiff  commenced  a  suit  on  the  same  note  in  the  Ma* 
rine  Court,  in  the  name  of  Bobert  P.  Russell,  the  payee  of 
the  note,  against  Lake  &  Buckman.  To  this  evidence  the 
plaintiff  objected*  The  court  overruled  the  objection  and  ad- 
mitted the  return  from  the  Marine  Court,  upon  an  appeal  to 
the  court  of  common  pleas,  in  the  suit  of  Bobert  P.  Bussell 
against  Lake  &  Buckman*  The  counsel  for  the  plaintiff  ex- 
cepted to  such  admission. 

It  appeared  from  that  return  that  the  complamt  in  that 
action,  which  was  made  in  February,  1854,  and  was  signed 
by  Wheeler,  (the  present  plaintiff,)  as  attorney  for  Bussell, 
(the  plaintiff  in  that  action,)  set  forth  the  note  in  suit,  alleg- 
ing it  to  be  the  property  of  Bussell ;  that  the  defendant  set 
up,  among  other  things,  that  the  sheriff,  under  an  attachment 
issued  at  the  suit  of  one  Drury  against  the  property  of  Bussell^ 
had  attached  the  note,  in  Wheeler's  hands  ;  and  tiiat  the  jus- 
tice of  the  Marine  Court  had  Oissmissed  the  action,  on  the 
ground  that  the  sheriff  was^  a  necessary  party. 

The  return  having  been  read,  Wheeler  offered  to  show  that 
the  reason  why  he  brought  such  suit  in  the  name  of  Bussell, 
the  payee,  was,^that  he  believed  the  note  was  not  negotiable^ 
and  must,  without  a  formal  assignment  other  than  the  indorse- 
ment, be  sued  in  the  payee's  name.  This  evidence  the  court 
excluded. 

It  appeared  also  that  in  another  former  action,  brought  on  this 
note,'  by  Wheeler  in  his  own  name,  in  this  court,  and  which 
had  been  dismissed,  he  had  alleged  in  his  complaint  that  Bus- 
sell  had  assigned  the  note  to  him  by  an  instrument  under  seal, 
dated  in  December,  1854. 

The  testimony  being  closed,  the  court,  without  any  sum- 
ming up  of  the  cause  by  the  respective  counsel,  instructed  the 
jury  directly,  and  in  express  terms,  to  find  a  verdict  for  the 
defendant,  which  they  did,  according  to  the  instruction,  with- 
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out  leaving  their  seats.  To  these  instractioas,  and  to  the 
ruling  of  the  justice  before  whom  this  cause  was  tried,  the 
counsel  for  the  plaintiff  excepted.  Judgment  was  entered 
upon  the  rerdict,  and  from  the  judgment  the  plaintiff  now 
appealed. 

Peter  T.  Cutlery  for  the  appellant, 

JE.  A.  DooHtUe,  for  the  respondent, 

As  to  the  conclusive  effect  of  the  proceedings  in  the  Marine 
Court  cited,  3  -466.  Dig,  185,  Nos,  6, 11,  12 ;  Birckhead  t. 
Brown^  (5  Sandf.  134;)  Miller  v.  Manice^  (6  JTtff,  114;) 
1  Fer«.310;  2Edw.  Cfh.  461 ;  Dotyy.  Broum,{4:N.  T.Bep. 
71 ;)  White  y.  OoatewoHh,  (6  id.  137 ;)  Caetlev.  Notfes,  (14 
id.  329  ;)  Ogshury  v.  La  Fdrgty  (2  id.  113  ;)  Ferine  v.  Dunn, 
(4  John.  Oh.  140;)  Holmes  v.  Bemaen,  (7  id.  286  ;)  3  -466, 
Dig.  192,  No8.  87,  88,  89,  121;  1  Fep.  43;  2  John.  24; 
3  Abb.  Dig.  185,  Nos.  8,  10 ;  3  Gomst  611 ;  12  Barb.  168 ; 
Ehle  V.  Bingham^  (7  id.  494.) 

Bt  the.  Court,  Monobief,  J.  It  is  not  clear  upon  what 
theory  the  record  of  the  proceedings  and  judgment  in  the 
Marine  Court,  in  the  case  of  Bussell  v.  Lake  and  Buckman, 
was  presented  or  admitted  as  evidence  upon  tiie  trial  If  it  is 
assumed  to  be  upon  the  ground  as  argued  by  the  learned  coun- 
sel for  the  respondent,  that  such  record  was  an  estoppel  upon 
the  plaintiff  in  this  action,  then  the  ruling  of  the  court  is 
plainly  erroneous.  (WUaon  v.  Davoly  5  Boew.  619.)  It  was 
not  an  action  between  the  same  parties,  and  the  plaintiff  was 
not  shown  connected  with  it  otherwise  than  as  the  attorney  for 
Mr.  Bussell ;  and  that  fact,  surely,  could  not  conclude  him  in 
an  action  like  the  present,  wherein  he  claims  as  owner  and 
adverse  of  course  to  Mr.  Bussell,  his  former  client  The  most 
that  could  be  claimed  is  that  evidence  might  have  been  intro- 
duced tending  to  show  want  of  title  to  the  note  in  suit  in  the 
plaintiff,  by  proving  his  assertion  in  writing  or  otherwise  of 
such  title  and  ownership  in  Mr.  Bussell  or  some  other  person ; 
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but  even  then  the  eyidence  being  conflicting  it  wonld  have 
been  the  priyilege  of  the  plaintifiF  to  have  the  jory  pass  upon 
the  queetionB  of  fact  under  proper  instructions  from  the  court. 

As  a  new  trial  is  inevitable,  and  as  many  of  the  exceptions 
now  ai^ed  may  not  again  be  taken,  we  forbear  to  notice  them. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
vTith  costs  to  abide  the  event 

BoBUTSON,  J.  It  may  be  a  matter  of  considerable  question 
in  this  action,  whether  a  mere  return  made  and  signed  by  a 
justice  of  the  Marine  Court  of  this  city  to  the  court  of  com- 
mon pleas  of  the  city  and  county  of  New  York,  upon  an  ap- 
peal taken  to  the  latter  court  from  a*  judgment  in  an  action 
in  the  former,  was  evidence  of  every  thing  stated  in  it,  partic- 
ularly in  another  action  where  the  parties  are  not  the  same. 
It  is  highly  doubtfnl,  if  nothing  more,  whether  the  mere  notes 
taken  by  Ibe  judge  of  a  court,  on  the  trial  of  a  cause,  of  tes- 
timony given«by  a  witness  in  it,  were  admissible  as  evidence 
of  such  testimony,  except  upon  proof  that  such  judge  does 
not  recollect  the  words  of  the  witness  without  such  notes, 
{Russell  V.  The  Hudson  BtverB.  B.  Co.,  17  N.  T.  Bep.  134,) 
and  that  such  notes  contain  his  words.  ( JFUbur  v.  SeedeUy 
5  Wis.  B.   162, 165.) 

If,  however,  such  return  and  notes  had  been  admitted  with- 
out objection,  it  would  have  appeared  by  the  former  that  the 
judgment  of  the  Marine  Court  in  the  case  of  Bussell  against  the 
defendant  Buckman,  was  rendered  upon  the  ground  that  the 
sheriff  alone  had  a  right  to  maintain  the  action  by  virtue  of 
the  attachment  in  favor  of  Drury,  and  that  no  evidence  wad 
o£Eered  of  any  ownership  by  the  present  plaintiff  It  also  ap- 
pears by  the  judgment  of  the  court  of  common  pleas  that  such 
judgment  in  the  Marine  Court  was  reversed,  and  there  is  no 
evidence  that  any  further  proceedings  were  had  in  such  action. 
Of  course,  there  is  no  judgment  determining  any  question  of 
fiict  estopping  the  plaintiff  from  claiming  the  amount  due  on 
the  contract  sued  upon  in  this  action. 

There  is  no  evidence  in  the  case  that  the  present  plaintiff 
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was  examined  as  a  witness  in  the  Marine  Court  actioa  It 
does  not  appear  from  the  case  on  what  ground  this  court,  on 
the  trial  of  the  action,  prevented  the  plaintiff  from  showing 
the  cause  of  his  filing  a  complaint  in  the  former  court,  stating 
that  the  note  tiiere  sued  upon  belonged  to  the  plaintiff  in  that 
action  (Russell)  instead  of  himself.  The  cause  as  assigned  in 
his  offer  was  a  reasonable  one  to  be  passed  upon  by  the  jury. 
If  the  ground  was  as  suggested  on  the  argument,  that  the 
plaintiff  having  been  an  officer  of  the  Marine  Court,  when  he 
stated  in  a  complaint  put  in  by  him  as  such'  officer  in  that 
court,  that  the  note  then  sued  upon  was  at  that  time  the  prop- 
erty of  the  plaintiff  in  the  action  then  brought,  he  can  not 
now  be  allowed  to  prove,  in  thb  court,  that  it  was  his*  own ;  it 
is  clearly  untenable.  There  are  no  different  rules  of  estoppel 
for  officers  of  courts  than  other  persons ;  their  statements  not 
,  under  oath  are  entitled  to  as  much  or  as  little  weight,  as  evi- 
dence, as  those  of  any  other  person  under  the  same  circum- 
stances, but  they  are  not  precluded  from  testifying  to  a  &ct 
differently  from  a  former  statement.  They  are  not  personally 
bound  by  what  they  state  in  pleadings,  particularly  as  regards 
third  parties,  unless  the  latter  had  a  right  to  act  on  the  faith  of 
such  statement,  has  so  acted  and  been  prejudiced  thereby.  The 
defendants  in  this  action  not  only  did  no  act  on  the  fidth  of 
the  truth  of  the  allegation  in  such  pleading  that  Russell  was 
owner,  since  they  even  denied  it  in  such  action,  but  they  were 
not  prejudiced  thereby,  for  the  judgment  proceeded  on  a  diffiar- 
eiit  ground.  They,  therefore,  can  not  avail  themselves  of  any 
such  assertion.  Their  own  denial  of  Russell's  ownership  in 
such  action  would  be  as  good  a  ground  for  estopping  them 
from  now  setting  it  up.  Possibly  an  assertion  by  the  present 
plaintiff  in  such  action,  although  as  attorney  for  another,  that 
the  contract  in  question  was  the  property  of  the  latter,  if  it 
was  his  own,  may  require  explanation.  He  proposed  to  give 
a  very  natural  one,  but  his  offer  of  testimony  was  excluded  by 
the  court ;  which  clearly  was  error. 

Again,  in  the  former  action  in  this  court  between  the  present 
parties,  commenced  in  March,  1855,  it  appeared  by  the  com- 
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plaint  ibat  the  plaintiff  daimed  to  have  become  owner  of  the 
note  in  question  by  a  sealed  instrament  in  writing,  executed 
hj  Bussell  U>\nm  on  the  29th  of  December y  1854.  The  fact 
of  an  attachment  serred  in  February  previous,  in  the  action  of 
Drury  against  Su$8eUy  was  admitted  on  such  trial.  The  only 
evidence  of  the  plaintiff's  title  offered,  was  an  assignment 
'  under  seal,  dated  in  December,  1854.  It  appeared  by  the 
minutes  of  the  court  that  the  complaint  in  suck  action  was 
dismisaed,  and  by  a  stipulation  that  it  was  so  by  the  court 
without  any  submission  to  a  jury.  The  plaintiff's  counsel 
offered  to  prove  on  the  trial  that  such  dismissal  was  put,  by 
the  judge  by  whom  it  was  made,  distinctly  on  the  ground  that 
the  comphunt  did  not  show  a  title  early  enough  to  escape  the 
operation  of  the  attachment,  and  that  it  should  have  claimed 
a  title  in  February  instead  of  December,  1864 ;  but  he  was 
prevented  by  the  court  The  decision  of  one  of  tiie  justices  of 
this  court,  (Boswobth,  Ch.  J.)  on  a  motion  for  a  new  trial  in 
such  action,  holds  that  if  the  plaintiff  could  not  maintain  his 
action  under  the  instrument  of  December,  1854,  he  must  faQ, 
and  that  the  judgment  on  the  trial  must  have  been  given  on 
that  hypothesis,  and  that  a  prior  agreement  iu  February,  1854, 
could  not  be  noticed  because  not  mentioned  in  the  complaint 
The  decision  of  another  judge,  (Hoffman,  J.)  on  a  motion  to 
amend  in  that  respect,  which  was  denied,  was  put  on  the 
ground  that  a  trial  had  been  had  and  a  motion  for  a  new  trial 
denied,  and  the  plaintiff's  right  to  recover  after  the  amaidment 
was  doubted.  It  is  thus  clear  that  the  plaintiff  has  been  pre- 
judiced by  being  prevented  from  proving  that  the  causes  of 
action  were  not  the  same  in  the  two  actions,  to  wit,  that  in 
one  it  was  for  a  cause  of  action  assigned  in  February,  and  in 
another  in  December,  1854,  his  right  of  action  depending  ex- 
clusively on  the  time  of  assignment  He  was  also  precluded 
in  a  measure  from  showing  that  the  former  action  had  failed 
for  want  of  evidence,  and  that  judgment  was  not  given  against 
him  on  the  merits.  This,  of  course,  was  error  on  the  trial  in 
this  action. 
Assuming  the  doctrine  laid  down  in  Dunlop  v.  PattersoiK^^ 
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(5  Ootoen^  243,)  to  be  nnquestionable,  that  a  judge  is  bound 
to  charge  a  jury  that  they  must  entirely  disregard  the  evidence 
of  a  witness  who  admits  that  he  has  contradicted  in  such 
evidence  what  he  swore  to  on  a  former  trial,  I  can  not  perceive 
how  the  present  was  a  case  for  its  application.  The  former 
complaint  only  alleges  that  Bossell  executed  to  the  plaintiff 
the  assignment  of  December,  1854,  and  that  the  plaintiff  was 
the  owner  and  holder  of  such  note.  That  is  not  necessarily 
contradictory  to  the  present  one  which  alleges  the  acquisition 
of  such  ownership  in  the  February  previous.  Such  assignment 
would  have  passed  the  title,  but  for  the  attachment.  The 
plaintiff  did  not  testify  on  the  former  trial  that  he  was  not 
owner  of  the  note  in  question  in  February,  1854,  or  did  not 
become  so  until  December,  1854.  He  testified,  it  is  true,  that 
he  was  ovmer  of  part  and  BttaaeU  of  part;  but  he  produced 
the  agreement  on  which  he  rested  that  claim,  and  which  he 
now  claims  gave  him  the  whole.  That  agreement  may  or  may 
not  transfer  all  Bussell's  interest;  it  is  not  so  clear  as  to 
charge  even  an  attorney  with  perjury,  who  swears  as  a  conclu- 
sion of  law  that  it  does.  Russell  agreed  by  it  to  receive  two 
hundred  and  fifty  dollars  in  full  for  the  note  if  collected  by 
the  present  plaintiff,  and  a  less  sum  in  proportion  to  the  amount 
collected.  If  nothing  was  collected,  he  agreed  to  lose  the  note 
and  all  moneys  due  thereon,  and  the  plaintiff  was  to  lose  his 
costs  and  expenses.  It  is  not  necessary  now  to  decide  upon 
the  effect  of  that  agreement,  except  to  rescue  the  plaintiff  from 
a  charge  of  inevitable  perjury,  because  he  may  swear  it  gives 
him  the  whole  title,  or  has  relied  upon  it  solely  in  this  statement 
in  the  complaint  to  that  effect  Such  statement  under  oath 
was  probably  based  upon  the  suggestion  in  the  opinion  of  the 
learned  judge,  who  refused  to  allow  the  amendment  of  the  com- 
plaint in  the  former  action,  that  ^^such  agreement  would  raise 
<i  plausible  case  at  least  in  favor  of  the  plaintiff,  if  it  were 
properly  in  the  case.'"  The  plaintiff  was  cut  off  in  this  case 
from  every  opportunity  of  proving  how  he  became  the  owner 
of  the  note  before  the  attachment ;  upon  what  grounds  does 
not  appear,  unless  they  were  those  urged  on  the  ailment, 
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which  are  not  tenable.  It  was  matter  for  the  jury  to  determine^ 
when  the  statements  were  not  contradictory  in  themselves, 
or  when  evidence  was  given  to  explain  such  contradiction, 
whether  to  believe  the  witness  or  not ;  the  court  clearly  had 
no  right  to  pass  upon  the  question  of  credibility.  The  decision 
in  this  case  may  yet  turn  on  the  proper  construction  of  the 
agreement  of  February,  1854. 

It  is  certainly  a  matter  of  very  great  doubt  whether  the  por- 
tions of  the  case  made  in  the  former  action  between  the  present 
parties,  as  settled  in  the  handwriting  of  the  present  plaintiff, 
could  be  read  in  evidence  against  him.  He  had  no  cUscretion 
but  to  copy  it  as  it  was  settled ;  he  might  undoubtedly  leave 
another  to  copy  it ;  but  the  fact  of  saving  that  expense  or 
time  will  not  make  him  chargeable  with  admitting  the  facts 
stated.  But  he  certainly  should  have  been  allowed  to  prove 
the  drcnmstances  under  which  he  made  the  writing.  A  case 
made  for  an  appeal  does  not  necessarily  contain  all  the  evidence, 
and  can  not  be  used  even  to  discredit  a  witness,  (Neilaon  v. 
Columbian  Insurance  Go.y  1  John,  301.) 

It  is  not  necessary  now  to  pass  upon  the  questions  raised  as 
to  the  validity  of  the  attieushment ;  they  may  be  reserved  for  a 
future  trial.  The  judgment  should  be  reversed  for  the  errors 
before  pointed  out,  and  a  new  trial  had,  with  costs  to  abide 
the  event 

Ordered  accordingly. 
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James  A.  Ruthvek  et  cU.  execator8/&c.  plaintiffs  and  respond- 
ents, vs.  Joseph  H.  Pattest,  administrator,  et  aL  defendants 
and  appellants. 

1.  The  surrogate  has  no  power,  without  any  account  rendered  and  an  inquiry 
into  the  asBeta  and  various  debts  of  a  deceased  intestate,  to  decree  absolute  pay- 
ment by  his  personal  representative,  of  a  debt  not  resting  in  Judgment  which 
is  contested  by  him. 

2.  He  can  not)  upon  a  creditor's  application  fbr  payment,  and  without  any  such 
accounting,  try  the  merits  of  a  disputed  claim  and  decree  payment.  And 
although  such  personal  representatire  may  haye  once  made  an  admission  of 
the  valicUty  of  such  demand,  his  litigation  of  it  upon  such  implication  takies 
away  the  surrogate's  jurisdiction. 

8.  In  an  action  upon  an  administrator's  bond,  by  a  creditor  to  whom  it  has  been 
assigned  by  the  surrogate,  to  enable  him  to  bring  such  action  to  recover  the 
amount  of  such  surrogate's  decree  for  the  payment,  by  the  administrator,  of 
the  plaintiff's  demand,  if  It  i^pear  that  the  supreme  courts  on  an  appeal  ftmn 
the  surrogate's  courts  has  made  an  order  or  Judgment  in  terms  merely  revera- 
ing  the  decree  in  question,  without  specifying  the  grounds,  this  court  will  not 
inquire  whether  the  appeal  was  such  as  to  bring  the  decree  up  for  review,  or 
whether  the  reversal  was  not  inadvertent^  Redress  against  any  error  in  the 
proceedings  of  the  Supreme  Court,  in  this  respect^  must  be  soui^  in  that  oMirt. 
(Before  Movobibf,  Robbrtsov  and  MoBBfii.,  JJ.) 

Heard  October  21, 1868 ;  dedded  December  6, 1868. 

This  was  an  appeal  by  the  defendants,  Joseph  H.  Patten, 
James  W.  Wilson  and  Samnel  W.  Bridgham,  who  were  the 
defendants  in  this  action,  from  a  judgment  entered  in  &Yor  of 
James  A.  Buthven  and  John  B.  Jervis,  who  were  the  plain* 
tiffs,  suing  as  executors,  &c.  of  James  Buthven,  deceased. 

The  claim  out  of  which  the  judgment  appealed  from  in  this 
case  arose,  was  originally  against  John  Gt.  Bailey,  deceased, 
of  whom  one  of  the  defendants  (Patten)  was  administrator, 
in  favor  of  the  testator  of  the  plaintiffs  (James  Buthven)  for 
two  quarters'  rent,  ending  respectively  in  May  and  August, 
1847.  Bailey  died  in  Brooklyn  in  April,  1847,  and  Patten 
was  appointed  his  administrator  in  JunCy  1847,  by  the  sur- 
rogate of  Kings  county.  In  February,  1853,  the  testator 
of  the  plaintiffs  presented  to  the  defendant  Patten  his  claim 
in  writing,  stating  its  nature  and  amount,  duly  verified  by  his 
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affidavit  as  to  ite  justice  and  the  non-existence  of  any  pay^ 
meats  or*  offsets.  On  such  claim  so  yerifiedy  the  defendant 
Patten  then  signed  an  indorsement  in  writing,  admitting  it  to 
be  due  by  the  estate  of  Bailey,  and  that  a  dividend  would  be 
paid  on  it  aa  soon  aa  various  claims  should  be  settled  and 
discharged.  The  testator  Ruthven  died  in  November,  1855, 
leaving  a  will  by  and  of  which  the  plaintifb  were  made  execu- 
tors thereof. 

In -September,  1857,  the  plaintiff  Ruthven,  as  executor,  made 
a  written  itpplication  to  the  surrogate  of  Kings  county,  for  an 
order  requiring  the  defendant  Patten  both  to  render  his  ac- 
count afi  administrator  or  show  cause  why  an  attachment 
should  not  be  issued  against  him,  and  that  such  other  proceed- 
ings might  be  had  as  might  be  requisite  to  enforce  the  pay- 
ment  of  the  claim  of  .the  applicant.  Such  application  was 
verified,  and  set  forth  the  indebtedness  of  Bailey,  the  grant 
of  letters  of  administration  to  the  defendant  Patten,  the  filing 
by  him  of  an  inventory  and  the  non-payment  of  such  claim  ; 
and  asked  for  the  order  sought,  to  the  end  that  Patten  might 
be  compelled  to  pay  such  claim ;  but  it  did  not  set  forth  any 
admission  of  the  claim  l^  the  defendant.  An  order  was  made 
by  the  surrogate  on  such  application,  requiring  the  defend- 
ant to  appear  before  him  at  a  certain  day,  in  November  follow- 
ing, and  ^^  render  an  account  of  his  proceedings  as  adminis^ 
ircdor,  or  show  cause  why  an  attachment  should  not  issue 
agaiost  him,  and  also  why  he  should  not  be  decreed  to  pay 
the  demand  or  claim  of  the  applicaht" 

At  the  time  fixed  by  the  order,  the  defendant  Patten  ap- 
peared before  tbie  surrogate  and  filed  4  written  answer  to  the 
application  of  the  plaintiff  Ruthven,  duly  verified  by  oath. 
In  that  answer  be  alleged  that  Buthven  had  no  legal  claims 
against  the  estate  of  Bailey;  that  the  testator  Ruthven  pre^ 
sented  such  claim  immediately  after  his  appointment  as  ad^ 
ministratorj  which  he  refused  to  pay;  that  he  had  not  seen 
Buihveh  for  six  or  seven  years  past ,  and  believed  from  what 
he  said,  he  intended  to  give  it  up,  sjkd  therefore  the  defendant 
had  paid  over  what  he  had  received  from  the  estate  to  the 

Rob.— I.  27 
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next  of  kin.  He  also  averred  that  more  than  six  years  had 
elapsed  since  an  admission  of  the  claim  made  by  him  in  order 
to  give  the  testator  Buthven  a  right  to  a  dividend  in  the 
estate.  His  answer  ended  with  a  denial  that  the  executora 
of  the  testator  of  Buthven  had  any  legal  claim  upon  the  estate 
administered  by  the  defendant,  or  had  any  right  to  require 
him  to  account 

After  filing  his  answer,  the  counsel  for  the  claimant  put  in 
evidence  the  defendant's  written  admission  before  mentioned, 
and  the  hearing  of  the  matter  was  adjourned.  At  the  ad- 
journed day  the  hearing  was  again  adjourned,  and  on  the  daj 
of  the  second  adjournment,  in  November,  1857,  the  defendant 
failed  to  appear.  An  affidavit  by  the  plaintiffs,  denying  some 
part  of  the  defendant's  affidavit,  was  filed,  and  the  invent(»y 
of  the  estate  was  put  in  evidence.  No  account  was  taken  or 
required,  but  the  surrogate  made  a  decree  that  the  defendant 
pay  the  claim  of  the  applicant^  toith  interest  and  costs.  In 
March,  1854,  the  defendant  applied  to  the  surrogate  to  amend 
his  decree  or  order  and  minutes  so  as  to  conform  to  certain 
facts  alleged  in  a  petition  and  affidavit  made  by  him,  and  to 
have  the  decree  of  November  previous  opened ;  which  appli- 
cation was  refused,  and  an  order  made  to  that  e&ot  by  tlie 
surn^te. 

In  May,  1858,  the  defendant  Fatten  filed  a  petition  of  ap- 
peal to  the  Supreme  Court,  wherein,  after  stating  the  No- 
vember decree  and  the  March  order,  he  prayed  that  the  min- 
utes of  the  surrogate  might  be  corrected  so  as  to  conform  to 
the  facts  stated  tiierein,  and  that  his  default,  if  any,  might 
be  opened,  and  ^^  said  order"  (without  specifying  whidi)  set 
aside  and  for  other  relief.  In  such  petition  he  also  set  forth 
the  granting  of  letters  of  administration  to  him,  the  citation 
issued  to  him  to  render  an  account  on  a  certain  day,  the  filing 
of  his  answer  on  that  day,  averring  that  such  daim  was  barred 
by  the  statute  of  limitations,  and  was  illegal ;  the  adjourn- 
ment of  the  hearing  of  such  matter,  and  a  proposal  by  coun- 
sel on  the  adjourned  day  to  appear  for  such  defendant,  which 
was  refused  by  the  surrogate.    That  the  decree  was  made. 
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and  no  entry  of  such  ofier  to  appear  was  made  in  the  min* 
utes.  That  such  order  transcended  the  jurisdiction  of  the 
Burrogat^.  That  he  had  applied  to  correct  such  minutes  and 
order,  and  was  refused  Uy  the  March  order.  The  answer  of 
the  plaintiffs  to  this  petition  of  appeal  controverted  the  fact 
of  such  appearance  and  offer  to  appear  by  counsel  until  after 
the  decree  had  been  made;  but  admitted  the  citation  and 
decree,  as  alleged.  It  also  alleged  that  their  claim  wasjust^ 
and  that  the  administrator  having  failed  to  show  cause^  was 
ordered  to  pay  it.  In  April  previous,  the  defendant  had  filed 
and  served  a  notice  of  appeal  from  the  order  entered  in  March, 
1858,  in  this  matter,  ^^  denying  the  motion  of  the  administra- 
tor to  amend  the  minutes  in  said  matter  and  the  order  or  de- 
cree entered  therein,"  in  November,  1857,  "  and  to  open  the 
defiiult  (if  any)  therein,  and  from  the  whole  and  every  part 
thereof" 

In  May,  1859,  an  entry  was  made  in  the  minutes  of  the 
general  term  of  the  Supreme  Court  of  the  district,  entitled 
In  the  appeal  of  the  defendant  from  such  proceedings,  and 
declaring  the  '^  Decree  of  the  surrogate  of  Kings  county  re- 
versed  without  costs.''  On  the  same  day  an  order  or  judgment 
was  entered  at  such  general  term,  which  recited  the  submis^ 
sion  of  such  matter  at  a  general  term  before  certain  justices 
in  February  previous,  and  '^  that  it  appeared  to  that  court  that 
the  answer  which  the  present  defendant  had  put  in,  before  the 
surrogate,  substantially  contained  a  plea  of  the  statute  of 
limitations  and  a  denial  of  the  validity  of  the  claim  of  the 
present  plaintiff,  and  that  such  surrogate  made  a  decree  direct- 
ing the  payment  of  such  debt^  and  that  the  appeal  which  the 
adminisiratoT  had  taken  was  from  that  decree  as  wdl  as 
from  the  order  refusing  to  open  his  default/'  Then  followed 
in  such  order  or  judgment  an  apparent  extract  from  the  opin- 
ion of  the  court ;  reasoning  against  the  right  of  surrogates  to 
isj  the  validity  of  claims  where  they  are  disputed  by  the 
executors  or  administrators,  and  citing  various  authorities.  It 
then  proceeded  as  follows :  ''  The  decree  of  the  surrogate  in 
the  present  case  was,  therefore  beyond  his  powers^  and  must 
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for  that,  reason  be  reversed,''  and  ended  with  the  words,  "and 
inasmuch  as  we  reverse  for  a  want  of  jurisdiction  in  the  court 
below,  we  do  so  without  costs." 

An  order  was  obtained  in  July,  1859,  to  show  cause  whj 
the  appeal  before  mentioned  should  not  be  reargued,  and  for 
such  other  relief  as  might  be  just,  &c.  on  the  ground  that  ik$ 
decree  which  such  order  of  May,  1859,  purports  to  reyene 
was  not  appealed  from ;  and  that  the  court  made  it  under  a 
mistake.  On  showmg  such  cause,  an  order  was  made  in  Sep* 
tember,  1859,  containing  no  reasons,  but  ordering  auch  €au$$ 
to  be  reargued  at  a  general  term,  and  prooeedinge  on  tiu 
part  of  the  appellant  stayed.  In  February,  1862,  an  order 
was  made  by  the  Supreme  Court  at  a  general  term,  on  defiinlt 
of  the  defendant,  decreeing  that  the  order  made  by  the  suno* 
gate  of  Kings  county  in  March,  1858,  ("being  the  order 
from  which  this  appeal  was  taken,")  should  be,  and  was 
thereby  qffirmedj  with  $10  costs. 

In  December,  1857,  a  certified  statement  of  the  decree 
of  such'  surrogate,  of  November,  1857,  was  filed  in  the  office 
of  the  clerk  of  New  York  county,  and  an  execution  was  issued 
in  March,  1858,  thereon  to  the  sheriff  of  that  county,  by 
whom  it  was  duly  returned  wholly  unsatisfied.  And  on  the 
application  of  the  plaintiffs  and  proof  of  such  judgment^  eie- 
cution  and  return,  the  surrogate  assigned  the  administrator's 
bond  of  the  defendant  Patten  on  which  his  co-defendants  are 
Buretids,  to  be  sued;  and  the  present . action  was  brought 
thereon. 

The  c<miplaint  sets  forth  the  grant  of  letters  of  administra- 
tion on  the  estate  of  Bailey,  to  the  def(»idant  Fatten;  the 
execution  of  his  bond  by  himself  and  his  eo-defendants,  in 
the  usual  form  required  by  statute,  for  the  fidthful  perform- 
ance of  his  duties ;  the  existence  of  a  valid  claim  by  the  tes- 
tator of  the  plaintiflb  against  Bailey,  the  presentation  of  such 
claim  by  such  testator  to  Ihe  defendant  Patten,  his  written 
admission  of  such  claim,  the  death  of  the  testator  of  the 
plaintiffs,  and  his  appointment  of  them  as  his  executors,  the 
application  by  the  plaintiffs  to  the  defendant  for  payment, 
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their  application  to  the  surrogate  of  Kings  coantj  which  was 
stated  to  be  to  show  oause  only  why  he  should  not  pay  the  plain-* 
aw  claim,  the  issuing  of  the  citation,  the  subsequent  decree 
of  the  sunt^te,  of  November,  1857,  againist  the  defendant, 
the  issuing  by  him  of  a  certificate  containing  the  substance  of 
such  decree  and  its  filing  and  docket  in  the  New  York 
county  clerk's  office,  the  issuing  of  execution  thereon  to  the 
sheriff  of  New  York  county  and  its  return  by  him  unsatisfied, 
the  failure  of  the  defendant  Patten  to  pay  such  decree,  the 
application  to  the  surrogate  for  such  bond  for  prosecution,  and 
his  order  to  that  effect,  and  a  request  to  the  sureties  to  pay 
the  debt. 

The  original  answer  of  the  defendants  denied  the  proper 
filing  of  any  certificate  in  the  New  York  county  clerk's  office, 
and  the  validity  of  any  judgment  or  order  and  execution 
i^ainst  the  defendant  Patten.  It  alleged  that  Patten  never 
made  the  default,  on  which  the  surrogate's  order  purports  to 
be  founded,  but  that  he  appeared  pursuant  to  the  surrogate's 
citation,  denied  the  right  of  the  plaintiffs  to  call  him  to 
account,  alleged  the  insolvency  of  the  estate  and  the  existence 
of  other  creditors  of  equal  rank,  denied  the  validity  of  the 
plainti£b'  claim,  and  the  jurisdiction  of  the  surrogate-*- leav- 
ing them  to  a  suit  at  l^w  in  the  proper  court — that  the  surro- 
gate made  the  order  ill^ally,  that  the  defendant  Patten 
appealed  from  the  order  to  the  general  term  of  the  Supreme 
Oourt^  who  reversed  the  same,  that  Patten  filed  a  copy  of 
such  reversing  order  with  the  surrogate,  and  that  after- 
wards the  plaintiffs  put  such  cause  on  the  calendar  for  re- 
argument,  took  the  defendant  Patten's  default  which  he  has 
moved  to  open,  and  that  such  motion  has  been  argued  and  not 
decided;  such  answer  also  alleged  that  there  had  been  no 
accounting  by  Patten  or  allowance  of  his  accounts  by  the 
surrogate.  A  supplemental  answer  was  put  in  afterwards,  in 
January,  1862,  alleging  that  the  defendant  Patten's  de&ult 
was  opened  on  certain  terms,  which,  upon  appeal  by  him^  was 
affirmed,  and  that  he  complied  with  such  terms. 

The  issues  thus  formed  were  tried  by  the  court  at  special 
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term,  without  a  jurjr.  The  court  found  as  facts,  (Ist.)  The 
administration  of  the  defendant,  Patten,  and  the  Execution  of 
the  bonds  sued  on.  (2d.)  The  death  of  the  testator  of  the 
plainti&  and  their  executorship.  (3d.)  An  application  by  the 
plainti£Ps  to  the  surrogate  of  Kings  county  for  a  citation  to  the 
defendant,  Patten,  to  show  cause  why  he  should  not  pay  such 
demand.  (4th.)  The  decree  of  the  surrogate,  ordering  the 
defendant,  as  administrator,  to  pay  such  demand.  (5th.) 
The  filing  of  the  certificate  of  such  decree  in  the  New  York 
county  clerk's  office,  and  the  issuing  of  the  execution  and  its 
return  wholly  unscttisfied.  (6th.)  The  assignment  of  the  bond 
to  the  plaintifis.  By  the  surrogate,  on  the  return  of  such  execu- 
tion, to  be  prosecuted.  (7th.)  The  filing  by  Patten  of  an  affi- 
dayit  on  the  return  of  the  citation  in  opposition  to  such  claim 
of  the  plaintifb.  (8th.)  The  amount  of  interest.  Theconcla- 
sions  of  law  applied  by  the  court,  were  that  the  surrogate  had 
jurisdiction  of  the  plaintiffs'  claim  against  Patten,  and  to 
make  the  decree  or  order  made  by  him  for  its  payment. 

M  P.  Gawles,  for  the  defendants,  appellants. 

J,  A.  Buthven,  for  the  plaintiffi,  respondents. 

BolBERTSON,  J.  Beyond  the  personal  responsibility  of  an 
administrator,  the  creditors,  of  an  intestate,  who  has  no  real 
estate,  have  no  other  security  for  the  faithful  distribution  of 
the  assets  of  the  deceased  among  them,  than  his  bond  given 
on  issuing  letters  of  administration,  in  double  the  value  of  the 
estate.  In  case  of  the  insolvency  of  the  intestate,  if  one  creditor 
could  get  judgment  on  such  bond,  for  his  own  benefit  alone, 
the  wliole  security  might  be  exhausted  by  a  few  to  the  exclu* 
sion  of  the  rest. 

An  administrator  has  a  right,  in  an  action  at  law  againfit 
him,  to  show,  that  there  are  unsatisfied  debts  of  a  prior  class, 
or  unpaid  debts  of  the  same  class,  as  that  for  which  such  suit 
is  brought.  (2  B,  S.  88,  §  31.)  In  such  case,  judgment  can 
only  be  rendered  for  whatever  assets  may  remain  after  satisfy- 
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iog  debts  of  a  prior  class,  and  be  a  just  proportion  of  debts  of 
the  same  class.  {Id,)  An  execution  can  only  issue  against 
an  administrator  after  rendering  and  settling  an  account  of  his 
administration,  or  on  the  order  of  the  surrogate  who  appointed 
him,  (2  B.  S.  88,  §  32.  Id.  116,  §  21.)  After  such  account 
rendered,  execution  can  only  issue  for  such  sum  as  may  have 
appeared  on  the  settlement  of  the  former  to  be  a  just  propor- 
tion of  the  assets  applicable  to  such  judgment  (Id.)  The 
judgment  creditor  may  apply  to  the  surrogate  for  an  order  to 
show  cause  why  such  execution  should  not  issue.  (2  J2.  8. 
116,  §19.) 

It  is  contended  in  this  case,  however,  that  another  provision 
in  the  Bevised  Statutes  gives  a  surrogate  authority  to  decree* 
the  absolute  payment  of  a  debt,  without  a  judgment,  although 
contested,  and  without  any  account  rendered  or  any  inquiry 
into  the  condition  of  the  estate,  or  amount  of  claims  of  a  prior 
or  the  same  class  ;  and  that  on  the  decree  so  made,  the  cred- 
itor in  whose  favor  it  was  made  has  a  right  for  his  own  exclu- 
sive benefit  to  recover  the  amount  due  upon  the  administra- 
tor's bond. 

That  provision  permits  a  surrogate,  after  six  months  from 
the  time  of  granting  letters  of  administration,  to  decree  pay- 
ment of  a  debt  of  the  intestate,  or  a,  proportional  part,  and 
one  year  after  such  grant,  the  pajrment  of  a  legacy  or  its  Just 
proportional  part.     (2  B.  S.  116,  §  18.) 

The  first  question  that  arises  is  whether  the  surrogate  can 
try,  on  such  an  application,  the  merits  of  a  disputed  claim, 
and  decree  its  payment  on  simply  determining  it  to  be  due. 
If  he  can,  he  has  far  superior  powers  to  a  court  of  law,  in 
which  an  execution  can  not  issue  until  after  an  accounting, 
and  then  only  for  a  proportionate  part  of  the  assets.  This 
question  is  fully  and  ably  discussed,  and  decided  in  the  case  of 
Wilson  V.  Baptist  Education  Society,  (10  Barb.  308, 316.)  It 
had  been  previously  analyzed  by  the  vigorous  mind  of  the  late 
,  surrogate,  Ogden,  in  the  Matter  of  Kent,  {Day.  Surrogate,  1st 
td.;  App.  p.  7,  ed.  1855,  jp.  507.)  The  cases  of  Magee  v.  Vedr- 
der,  (6  Barb.  352 ;)  Matter  of  Jones,  (ff  N.^  T.  Leg.  Obs. 
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124;)  Disosway  v.  Bank  of  Washington,  (24  Bai^.  60;) 
Andrews  v.  WaUege,  (8  Abb.  Pr.  425  ;  S.  0.29  Barb.  350;) 
MiUe  V.  Thursbyy  (11  How.  126,)  sustain  the  same  principle; 
and  lastly,  the  decision  of  the  Supreme  Court,  at  gena:al  term, 
in  this  rery  litigation,  holds  the  same  doctrine.  It  is  also 
held  in  these  cases,  that  a  dispute  of  the  claim  before  the  sor- 
rogate,  a  contestatio  litis y  takes  away  the  jurisdiction.  It 
would  be  a  daring  innovation  to  try  to  stem  the  current  of 
such  authorities ;  in  fact  it  was  not  attempted  on  the  aign- 
ment. 

It  is  claimed,  however,  that  the  surrogate  did  not  lose  his 
jurisdiction  :  (1.)  Because  the  claim  had  beexi  passed  upoD, 
*  and  admitted  by  the  administrator,  before  the  application.  (2.) 
By  the  admission  of  assets  by  him  suffici^it  to  satisfy  it,  and 
the  illegality  of  all  others.  (3.)  By  reason  of  contradictiom 
in  t|ie  administrator's  affidavit,  and  his  fidlure  to  appear  at 
the  adjourned  day.  It  is  also  contended  that  he  had  a  right 
to  compel  an  account  on  the  application  of  a  creditor  whose 
daim  had  been  admitted* 

It  will  be  necessary  in  the  first  case  to  separate  the  joris- 
diotlon  of  a  surrogate  to  decree  payment  of  debts,  or  allow  the 
iflsuing  of  an  execution  after  an  accounting,  from  that  which  he 
exercises  in  decreeing  payment  of  an  admitted  debt  separate 
froin  all  others. 

The  Revised  Statutes,  (voL  2,  p.  92,  §  52,)  provide  that  after 
eighteen  months  from  the  time  of  his  appointment,  an  admin- 
istrator may  be  compelled  to  rcTider  an  account  of  his  pro- 
ceedings, by  order  of  the  proper  surrogate,  upon  the  application 
of  any  person  having  a  demand  against  the  estate  of  the 
deceased,  and  even  without  such  applicaiion.  The  contest  of 
the  clairCL  does  not  affect  the  jurisdiction,  as  the  surrogate  may 
order  the  account  to  be  rendered,  on  bis  own  motion.  (Kidd 
V.  Ghapmany  2  Barb.  Ch.  414.)  But  the  power  of  the  surro- 
gate on  such  an  application  ends  with  compelling  the  rendi- 
tion of  the  account  of  proceedings,  ( WesterveU  v.  Gregg j  1 
Barb.  Gh.  469  ;  Smith  v.  Van  Kuren,  2  id.  4c7Zy)  unless  the 
creditor  has  a  judgment  at  law,  when  he  may,  under  the  pro- 
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viBions  before  cited  (2  B.  8.  88,  §  32  ;  Id.  116,  §  21,)  author- 
ize aa  execution  for  a  proper  amouat  to  be  issued.  Such  an 
amount  is  not  intended  to  accompany  or  assist  the  provision 
before  referred  to,  by  which  a  debt  may  be  ordered  to  be  paid 
in  six  months  after  the  appomtment,  (2  B.  8. 116,  §  18 ;) 
because  it  cannot  be  required  imtQ  eighteen  months  after  that 
time. 

Upon  the  application  of  an  administrator  who  has  been 
cited  to  account  by  a  creditor,  or  without  it,  the  former  may 
procure  a  final  settlement  of  his  account,  (2  B.  8. 93,  §  60 ; 
Id.  95,  §  70,)  for  which  purpose  he  is  to  notify  all  persons 
interested.  Only  upon  that  settlement  can  the  surrogate  de- 
cree distribution,  and  determine  any  question  as  to  debts  and 
the  sums  to  be  paid  thereon.  (2  B.  8.  95,  §  71.)  There  is  no 
otiier  statutory  provision  authorizing  the  surrogate  to  decree 
payment  of  specific  debts,  except  the  one  previously  referred 
to.     (2  R  8. 116,  §  18.) 

The  case  of  Hall  v.  Brt^en^  (1  Brad/.  435,)  was  upon  an 
application  by  a  creditor  for  an  account,  not  for  payment  of  a 
debt.  In  Kidd  v.  Chapman,  (2  Barb.  6"%.  414,)  the  daim 
was  in  judgment  In  Flagg  v.  Buden,  (1  Brad/.  192,)  the 
daim  was  not  passed  upon,  but  the  exercise  of  jurisdiction 
refiiaed.  In  the  MaUer  of  Phy/e,  (5  N.  7.  Leg.  Obe.  331,)  it 
was  held  that  the  surrogate  had  jurisdiction  to  inquire  into 
an  admission  of  a  debt ;  but  it  was  on  an  accouilting,  not  a 
petition  for  its  payment. 

The  effect  on  the  surrogate's  jurisdiction  of  an  admission 
by  an  administrator  of  a  debt  on  its  presentation,  when  made 
with  a  view  of  having  it  referred  if  disputed,  is  not  AiUy 
settled  by  the  authorities.  In  the  MaUer  of  Bhy/e,  («i« 
wpra^  it  was  held  that  the  fact  of  admission  as  well  as  of 
judgment,  could  be  tried,  and  for  that  purpose  the  surrogate 
had  jurisdiction.  In  Johnson  v.  Cbr&6^,  (11  Paige,  265,)  an 
admission  of  a  debt  is  considered  to  have  rendered  its  present- 
ment for  allowance  unnecessary ;  but  it  was  not  determined 
whether  such  allowance  did  any  thing  more  than  affect  the 
question  of  costs  in  an  action  for  it,  or  the  payment  or  dis- 
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tributionof  moneys  for  claims  of  inferior  degree,  or  legacies  or 
among  next  of  kin.     (2  R.  S,  89,  §  39.) 

If  there  was  either  sach  an  admission  in  this  case,  prored 
before  the  surrogate,  as  gare  him  jurisdiction  to  decree  pay- 
ment, or  if  it  was  not  denied,  the  Supreme  Court  at  general 
term  disregarded  it  as  having  no  effect  where  the  claim  was 
disputed.  They  held,  however,  that  the  defendants'  answer 
contained  substantially  a  plea  of  the  statute  of  limitations, 
and  a  denial  of  the  validity  of  the  claim.  The  decree  of  the 
surrogate  after  reciting  that  application  for  a  citation,  its 
issue  and  service,  the  adjourment  of  the  hearii^  and  the 
fBolure  of  the  administrator  to  appear  and  render  an  account, 
declares  that  it  appeared  to  him,  that  the  claim  was  jnsHy 
due  to  the  plainti£b,  and  that  there  were  assets  sufficient  in 
the  defendants'  hands  to  pay  all  the  just  debts  of  the  decedent; 
and  orders  the  payment  of  the  claim.  The  application  to  the 
surrogate  was  not  founded  upon  any  admission  of  the  debt  as 
a  jurisdictional  fiaxst,  but  in  what  is  called  a  stoom  reply  to 
the  affidavit  of  the  defendant,  offered  by  way  of  answer  in 
denial  of  the  claim  of  the  plaintiffs,  a  written  admission  was 
stated.  This  was  offered  in  evidence  on  a  previous  day  with- 
out such  sworn  reply  being  put  in,  and  when  the  defend- 
ant was  present ;  but  such  reply  was  put  in  afterwards,  when 
be  was  absent.  It  does  not,  therefore,  appear  whether  the 
Supreme  Court  considered  such  admission  offered  as  mere  en- 
dence  to  sustain  the  claim,  or  as  sustaining  the  jurisdiction. 
Even  in  regBod  to  it,  however,  the  defendant  anticipating  it, 
alleged  it  to  have  been  given  more  than  six  years  previous ; 
and  that  it  was  given  for  a  particular  purpose.  There  also 
does  not  appear  to  have  been  any  evidence  taken  before  the 
surrogate  as  to  the  amount  of  the  assets  or  debts.  The 
defendant's  answer  in  the  surrogate's  court,  shows  he  paid  over 
most  of  the  estate  to  the  next  of  kin,  long  before  he  gave  the 
admission,  and  that  he  refused  the  claim  when  it  was  first  pre- 
sented. It  might,  therefore,  have  been  questionable  whether 
a  decree  could  have  been  made  in  the  surrogate's  court,  not* 
withstanding  ihe  admission,  without  disposing  of  numerous 
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questions  of  law  acid  &ct  affecting  the  lialnlitj  of  the  defend* 
an^  as  adnunistrator. 

Bat  a  still  more  important  question  arises^  whether  there 
was  anj  legal  existence  of  a  decree  by  the  surrogate,  for  the 
payment  of  the  debt  in  question.  The  notice  of  appeal  to 
the  Supreme  Court  from  tihe  surrogate  declares  that  the 
defendant  appealed  from  the  order  of  March,  1858,  denying 
his  motion  to  amend  the  minutes  in  such  matter,  and  the 
decree  of  November,  1857,  and  to  open  the  default  therein, 
and  from  the  whole  and  every  part  thereof  A  question  might 
have  arisen  on  that  whether  the  words,  the  decree  of  Novem* 
ber  were  joined  by  the  previous  copulative  ^^and"  with  the 
order  of  March,  1858,  or  the  minutea;  the  subsequent  words, 
and  to  openy  would  seem  to  make  it  refer  to  the  latter.  TUs 
order  to  show  cause  was  in  the  same  form,  and  the  petition 
of  appeal  attacks  the  validity  of  the  order  of  November,  1857, 
but  only  specifies  as  the  relief  sought,  the  setting  aside  the 
order  of  March,  1858,  ond  other  relief  The  answer  to  it, 
however,  denies  the  order  of  November,  1857,  to  be  erroneous. 
But  the  judgment  of  the  Supreme  Court  declares  expressly 
that  the  November  decree  was  appealed  from  as  well  as  the 
March  order,  and  reverses  it  witJiotU  coetSy  because  such  re- 
versal was  founded  on  a  want  of  Jurisdiction  in  the  surro* 
gate.  That  judgment  has  never  been  recalled  or  modified, 
unless  the  order  for  a  reargument,  or  that  affirming  the  order 
of  March,  1858,  does  so.  The  former,  of  course,  left  the 
judgment  to  stand,  until  the  reargument  was  heard.  The 
latter  affirmed  only  the  last  order  refusing  to  correct  the  min- 
utes or  decree.  It  is  true,  it  declared,  as  did  the  judgment  of 
reversal,  that  the  March  order  was  appealed  from,  but  not  that 
the  Noyember  decree  was  not  appealed  from.  This  court  can 
not  correct  or  revise  the  solemn  adjudications  of  the  Supreme 
Court  That  court  on  the  first  argument  declared  what  was 
appealed  from,  consisting  of  an  order  and  decree  ;  and  reversed 
the  decree  without  disposing  of  the  order,  and  on  a  subsequent 
default  pronounced  an  affirmance  of  it',  without  interfering 
with  the  former  judgment.    While  that  court  is  still  open  for 


428        CA8BS  IN  THE  SUPERIOB  OOUBT. 

BnthTen  «.  Patten. 

Tedresg,  it  would  be  indecorous  for  us  to  pass  upon  the  pro- 
priety of  its  records,  if  we  could  do  so.  If  their  judgment  or 
second  order  did  not  conform  to  the  views  of  the  judges  of 
that  court,  the  application  should,  have  been  made  then.  This 
court  can  not  determine  what  was  appealed  from,  when  that 
tribunal  has  necessarily  had  jurisdiction  to  pass  upon  .that 
question,  and  has  done  so. 

No  facts  have  been  found  by  the  learned  judge  before  whom 
this  cause  was  tried,  as  to  such  appeal,  judgment  and  order  of 
the  Supreme  Court ;  and  there  is  no  contradictory  evidence  to 
impugn  the  records  of  them,  if  any  could  be  received ;  bat  he 
has  found  that  the  defendant  appeared  before  the  surrogate 
and  filed  his  affidavit  in  opposition  to  the  claim  of  the  plain- 
tiffii,  and  has  applied,  as  a  conclusion  of  law,  that  the  buxto- 
gate  had  jurisdictipn  of  the  claim,  and  to  make  the  decree 
made  by  him.  I  think  this  was  intended  to  be  in  opposition 
to  the  principles  laid  down  in  the  cases  before  cited. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

MoKOBiSF,  J.  concurred. 

New  trial  granted. 
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Nathakibl  a.  Oowdbbt,  plaintiff  and  respondent,  va.  Jacob 
Oabpbntbb,  defendant  and  appellant. 

1.  An  agreement  to  pay  a  snm  as  liquidated  damages  in  case  a  court  in  which 
an  action  was  then  pending  should  fail  to  make  an  order  containing  a  specified 
provision  affecting  substantial  interests,  is  Toid.  If  the  contemplated  order 
would  be  inequitable,  or  oontnry  to  settled  practice,  such  agreement  would 
be  against  pabHc  poli<^;  if  the  same  as  it  may  be  usual  to  make  in  like  cases, 
it  is  in  the  nature  of  a  wager,  and  prohibited  by  the  statute  of  betting  and 
gaming. 

2.  Thus  where  a  party  to  an  action  for  the  foreclosure  of  a  mortgage  of  real 
estate  on  assigning  a  junior  mortgage  of  only  a  part  of  the  premises,  stipulated 
with  his  assignee  that  the  order  of  sale  in  such  action  should  direct  the  property 
not  coTered  by  the  junior  mortgage  to  be  first  sold  for  payment  of  the  prior 
mortgage ;  held  that  the  stipulation  being  Toid,  the  assignee  could  not  recover 

he  liquidated  damages  spedfled  hi  it,  upon  its  breach  by  the  making  of  an 
order  without  the  designated  provision,  and  the  sale  of  the  whole  premSses 
under  it,  without  producing  enough  to  pay  the  junior  mortgage. 
(Before  Bosworth,  Ch.  J.  and  Whitb  and  Monbll,  JJ.) 
Heard  November  7, 1868;  dedded  December  6, 1868. 

This  was  an  appeal  from  a  judgment  entered  upon  a  verdict 
reeoTered  by  the  plaintiff  on  a  trial  before  Justice  Moncbief 
and  a  jury,  on  the  12th  of  May,  1863. 

The  action  was  broi^ht  by  the  plaintiff  (Cowdrey)  against 
the  defendant  (Carpenter)  upon  an  agreement  whereby  the 
latter  covenanted  to  pay  the  former  the  amount  due  on 
a  certain  mortgage  of  real  estate,  ($2000,)  then  assigned  by 
the  defendant  to  the  plaintiff,  as  liquidated  damages,  in  case 
an  order  of  sale  in  an  action  then  pending,  in  which  the  pres- 
ent defendant  was  a  defendant,  for  the  foreclosure  of  a  prior 
mortgage,  (for  $fiOOO,)  on  the  same  and  other  premises,  should 
not  require  the  prior  sale  of  that  part  of  such  premises  not 
covered  by  such  assigned  mortgage,  and  prior  application  of 
the  proceeds  of  such  sale  in  satisfaction  of  the  mortgage  then 
being  foreclosed,  before  any  sale  of  the  residue. 

The  order  of  sale  made  in  such  pending  action  did  not  con* 
tain  any  provision  or  direction  for  selling  any  part  of  such 
mortgaged  premises  before  the  other,  and  the  whole  premises 
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were  sold  together.  The  plaintiff  took  ont  of  court  a  snrplos 
of  the  proceeds  of  such  -sale  remaining  after  satisfying  the 
first  mortgage,  ($783.25.) 

On  the  trial  the  judge  charged  the  juiy,  that  the  plaintiff 
was  entitled  to  recover  the  difference  between  the  sum  which 
the  defendant  had  agreed  to  pay  as  liquidated  damages,  in 
case  there  was  no  such  direction  in  such  order  of  sale,  and  the 
surplus  moneys  withdrawn  by  him  from  court. 

The  defendant  excepted  to  such  decision,  and  brought  this 
appeal. 

A.  B,  Dyett^  for  the  defendant,  appellant. 

F.  8.  Bangs,  for  the  plaintiff,  respondent. 

By  the  Court,  Monbll,  J.  If  the  contract  is  valid,  the 
plaintiff  is  entitled  to  recover  the  $2000,  as  damages  liqui- 
dated and  agreed  upon,  by  the  parties.  The  damages  relate 
to  a  single  breach  or  defaidt ;  they  were  entirely  uncertain,  and 
were  the  proper  subject  of  liquidation  by  the  parties ;  thef 
were  so  liquidated,  and  hence  are  not  a  penalty.  {OUmemlt  v. 
04m*,  21  N.  T.  Befp.  263.) 

If  the  defendant's  contract  is  to  be  deemed  a  promise  that 
he  would  procure  an  order  of  sale  containing  the  stipulated 
provision,  it  is  a  contract  which  he  had  not  the  power  to  per* 
form,  and  this  must  have  been  known  -to  both  parties.  If  it 
is  to  be  regarded  as  a  contract  to  induce  the  court  to  make  an 
(^er  which  was  inequitable  or  contrary  to  its  settled  practice, 
it  is  illegal  and  void. 

It  is  to  be  inferred,  probably,  that  Mr.  Binney,  when  he 
gave  the  $5000  mortgage  to  Boe,  owned  all  the  lots  covered 
by  it.  But  it  does  not  appear  whether  he  first  aliened  the  iwo 
lots  mortgaged  to  Hawke,  or  the  other  lots.  There  is  nothing 
to  show  affirmatively,  that  he  ever  conveyed  any  of  them. 
It  may  be  inferred  that  Coit  could  not  have  mortgaged  the 
two  lots  without  having  the  title.    If  the  two  lots  were  first 


NEW  YORK— DECEMBER,  186S.  431 

Cowdiey  p.  Carpenter. 

aliened^  then  the  other  lots  might  have  been  ordered  to  be  first 
sold.     (BcUKbon  v.  Olarky  9  Patgrc/ 648.) 

We  must  presume  the  court  made  the  order  of  sale,  accord- 
ing to  its  established  practice  in  such  cases.  There  is  nothing 
in  the  case  from  which  we  can  arrive  at  a  different  conclusion ; 
and  as  the  facts  do  not  leave  it  open  for  the  su^estion  that 
the  established  practice  of  the  court  was  not  followed,  the 
defendant  has  presumptively  contracted  that  the  court  would 
make  an  order  contrary  to  its  established  practice  ;  or  an  inequi- 
table order.     Such  a  contract  would  be  void. 

A  promise  to  pay  ^2000,  or  any  other  sum,  as  liquidated 
damages,  in  the  event  that  in  a  suit  then  pending  the  court 
shall  fail  to  make  an  order  with  a  specified  provision,  affecting 
substantial  interests,  we  think  is  contrary  to  public  policy,  and 
therefore  void.  If  the  order  stipulated  for  be  such  as  it  has 
been  usual  to  make  in  like  cases,  then  the  contract  is  a  wager, 
that,  in  the  case  covered  by  the  contract,  the  court  will  de- 
cide in  a  particular  manner.     Such  qontract  is  void. 

Whether  such  a  contract  would  have  been  void  at  the  com- 
mon law,  is  perhaps  not  clear ;  but  under  our  statute  (1  B,  S. 
666y  §  8,)  all  wagers,  bets  or  stakes  made  to  depend  upon  any 
lot,  chance,  casualty,  or  unknown  or  contingent  event  what^ 
ever  J  is  declared  to  be  unlawful.  Independently,  therefore,  of 
its  being  a  contract  opposed  to  public  policy,  I  think  it  is  also 
in  the  nature  of  a  wager,  and  prohibited  by  statute.  {Hall  v. 
Bergen,  19  Barh.  122.) 

We  think  the  learned  judge  erred  in  his  direction  to  the  jury, 
and  that  he  should  have  dismissed  the  complaint. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


1 
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WiLLiAH  HfiFFiBBNAK^  plaintiff,  V8.  Jahes  Bekkabd  et  al. 

defendants. 

Any  interference,  aesmnptioQ  of  eontrol,  or  adirectionB  given  by  tibe  owner  of 
boildingB,  being  erected  for  him  by  contractors  under  a  special  agraeDMOt 
giving  the  latter  the  control  of  the  work,  renders  him  personaUy  liable  for 
injuries  caused  to  third  persons  by  the  negligent  conduct  of  such  oontracton, 
in  work  done  in  obedience  to  such  directions. 

(Before  Boswobth,  Ch.  J.  and  Whitb  and  Movbll,  JJ.) 
Heard  November  11, 1868;  decided  December  6, 1868. 

ExcBPTiONS  taken  on  the  trial  of  the  cause,  and  directed  bj 
the  court  to  be  heard  at  the  general  term  in  the  first  instance. 

This  action  was  brought  against  the  defendants,  Benkard 
and  Hutton,  to  recover  damages  sustained  by  the  plaintiff 
Heffernan,  by  injuries  to  himself,  his  wife  and  property,  by  the 
fall  of  a  wall  of  a  building,  when  in  process  of  construction 
upon  the  premises  of  the  defendants.  The  complaint  alleged 
that  the  fall  of  the  wall  was  by  the  carelessness  and  negligence 
of  the  defendants,  their  servants  and  workmen.  The  ddfend- 
ants,  in  their  answer,  admitted  that  they  were  owners  of  the 
building,  but  averred  that  the  premises  were,  at  the  time  of 
the  accident,  in  the  possession  of  four  other  parties,  as  con- 
tractors for  doing  the  marble,  mason,  carpenter  and  iron  work, 
respectively,  and  that,  during  the  process  of  such  construction, 
the  defendants  had  no  control  of  the  work,  and  no  right  to 
interfere  therewith.  They  also  alleged  that  all  usual  and 
proper  care  was  taken  in  the  construction  of  the  wall,  and  that 
its  fall  was  occasioned  by  an  extraordinary  tempest. 

The  cause  was  tried  on  the  28th  of  May,  1863,  before  Mr. 
Justice  Babboub  and  a  jury. 

At  the  close  of  the  evidence,  the  defendants'  counsel  moved 
to  dismiss  the  complaint,  which  was  granted. 

The  court  directed  the  plaintiff's  exceptions  to  be  heard 
in  the  first  instance  at  general  term. 

0.  W.  Sand/ordy  for  the  plainti£ 

1.  The  defendants  were  liable  for  the  injury  sustained  by 
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the  plaintiff  from  the  falling  of  the  wall.  1.  It  was  proved 
that  it  was  occasioned  by  the  erection  of  the  side  walls  without 
the  front,  by  the  direct  orders  of  the  defendant,  Hutton,  and 
the  architect  who  was  selected  and  employed  by  the  defend* 
ants  as  their  agent.  {Blake  v.  Ferris^  1  Seld.-  48,  and  cases 
there  cited.) 

II.  Although  the  defendants  i^eed  to  have  different  parts 
of  'the  work  done  by  different  parties,  yet  by  requiring  the 
whole  of  them  to  work  under  the  direction  of  their  own  agent, 
selected  by  themselves,  and  removable  at  their  pleasure,  they 
BO  retained  the  possession  and  control  of  the  property  as  to  be. 
liable  for  the  manner  in  which  the  work  and  materials  of  these 
contracts  were  brought  together.  {Mayor  v.  BaiUy^  2  DeniOy 
434^  444.  MaUkews  v.  West  London  Water  Works^  3 
Gamp.  403.    Bandleson  v.  Murray^  8  Ad.  d  EL  109.) 

III.  The  court  erred  in  nonsuiting  the  plaintifil  The  point 
upon  which  the  nonsuit  was  granted,  was  a  question  of  ffict 
for  the  jury. 

lY.  The  only  real  issue  in  the  cause  was  whether  the  defend* 
ants  retained  and  exercised  a  control  over  the  building  during 
the  progress  of  the  work,  and  whether  in  consequence  thereof 
the  plaintiff  was  injured,  which  was  a  question  solely  for  the  jury. 

B:  2>.  JSiUiman^  for  the  defendants. 

I.  It  being  established  by  the  evidence  that  the  wall,  as 
constructed,  was  such  as  the  defendants  had  a  right  to  construct, 
using  the  ordinary  precautions  under  like  circumstances,  usual 
in  reference  to  adjoining  property,  and  that  the  fall  of  the 
wall  occurred  in  consequence  of  a  storm  of  unprecedented  vio* 
lence,  the  plaintiff  did  not  establish  any  cause  of  action 
against  the  defendants,  having  failed  to  show  any  want  of 
those  usual  and  ordinary  precautions  in  the  erection  of  this 
walL 

1.  In  the  improvement  of  real  property  with  lawful  and 
proper  structures,  the  owner,  or  person  standing  in  his  place,  is 
bound  to  uee  ordinary  care  and  diligence  only,  in  reference  to 
the  adjoining  lands,  the  structures  thereon,  and  occupants 

Bob.— I.  28 
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thereof  The  character  of  the  structure  and  the  precautionary 
measures  for  the  preservation  thereof,  usually  adopted  under 
like  circumstances,  are  the  only  tests  as  to  his  liability  for 
accidents.  (BadcUff'a  Executors  v.  the  Mayor  dec,  of  Brook- 
lyn,  4  Gomst.  196.  Partridge  v.  OUheH,  \5  N.  F.  Bep.  601. 
Ldsaia  y.  Holbrook,  4  Paige,  169.  Brand  v.  The  Troy  and 
Schenectady  Bailroad  Company,  8  Barb,  369.) 

2.  Negligence  will  not  be  inferred  merely  from  the  occur- 
rence of  the  accident.  (Terry  v.  Th^  N,  T.  Central  Bailroad 
Company  J  22  Barb.  574.  Brand  v.  The  Troy  and  Schenec- 
tady Bailroad  Company,  8  id.  369.) 

II.  The  wall  being  in  itself  a  proper  structure,  protected  by 
proper  bracing  against  all  changes  of  weather,  no  directions  by 
the  architect  and  defendant,  Hutton,  could  render  the  defend- 
ants liable  for  the  consequences  of  negligence  (if  any)  in  tbe 
contractors  properly  to  support  and  sustain  the  wall. 

1.  There  can  be  no  pretense  that  the  supposed  ^direction 
changed  the  relations  between  the  defendants  and  contFactors. 
Such  directions  were  not  a  new  and  distinct  employment  of  ihe 
contractor;  nor  did  they  create  any  new  or  distinct  responsi- 
bility,  nor  vary  those  existing.  They  were  simply  directions, 
or  rather  an  urging  to  proceed  with  the  walls,  as  part  of  the 
work  embraced  in  the  contract,  and  wholly  and  entirely  under 
it.  They,  claimed  and  received  obedience  wholly  in  virtue  of 
and  under  the  provisions  of  the  contract, 

2.  Even  if  it  could  be  considered  a  distinct  and  independent 
employment  creating  new,  or  varying  the  existing  responsibil- 
ities of  the  parties,  the  liability  of  the  defendants  could  only 
arise  from  a  defective  plan,  the  erection  of  the  walls  according 
to  such  plan  being  without  negligence  on  the  part  of  the  con- 
tractor in  erecting  or  bracing  the  same.  The  basis  of  these 
actions,  however,  is  wholly  and  entirely  negligence  on  the 
part  of  the  contractor  in  the  bracing  of  the  wall. 

3.  If  it  be  held  negligence  not  to  have  provided  for  the  erec 
tion  and  support  of  the  wall,  against  extraordinary  occurrences, 
and  changes  of  weather,  it  appears  incontrovertibly  upon  the 
evidence,  that  the  wall  could  have  been  braced  both  on  &e 
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tJcUrior  or  westerly  side^  and  on  the  interior  or  easterlg  sidCy 
80  that  such  bracing,  on  either  aidey  would  have  rendered  it 
perfectly  mfe^  even  as  against  all  such  changes  of  toeaiher  or 
occurrences;  and  it  being  evident  upon  the  whole  evidence 
that  the  wall  was  not  so  braced,  the  contractor,  if  any  one,  is 
the  party  liable,  and  not  the  defendants. 

By  the  Court,  Bosworth,  Ch.  J.  I  think  it  is  free  from 
reasonable  doubt,  that  the  wall,  in  the  condition  it  was  when 
it  fell,  was  unsafe  ;  and  that  it  was  negligence  to  leave  it  in 
that  condition. 

The  mason's  foreman,  Mulshine,  testified  that  the  defend- 
ants' architect  (whose  directions  it  may  have  been  his  duty  to 
follow,)  and  one  of  the  defendants,  Button,  directed  him  to 
carry  up  the  west  wall,  so  as  to  be  in  a  condition  to  secure  the 
roof,  and  that  he.did  so,  because  these  directions  were  given. 
That  he  informed  them  it  was  impracticable  to  do  so,  unless 
the  front  was  also  carried  up  ;  and  that  if  a  storm  should 
oome,  it  would  be  blown  down. 

The  mason.  Woodruff,  testified,  that  this  wall  '^  was  carried 
up  so  far  above  the  front  wall,  **  ^  by  the  direction  of  the 
owner  and  his  architect,"  and  that  he  so  carried  it  up  because 
Mr.Hutton  directed  it,  and  on  no  other  ground. 

If  this  interference  would  make  the  defendants  liable,  there 
should  be  a  new  trial.  A  new  trial  can  not  be  denied,  merely 
because  this  evidence  was  contradicted.  The  fact  that  it  was 
contradicted,  would  make  it  necessary  for  the  jury  to  ascertain 
and  declare  whether  the  defendants  interfered  or  not ;  and 
whether  the  wall  was  built  as  it  was  in  obedience  to  their 
orders. 

If  the  defendant,  Hutton,  gave  the  directions  testified  to,  and 
the  wall  was  carried  up  as  it  was  in  obedience  to  his  directions, 
and  if  this  was  dangerous,  and  was  negligence,  I  think  the 
defendants  are  liable.  '  If  he  interfered,  and  controlled  the 
action  of  the  mason,  it  was  lus  duty  to  see  that  such  precau- 
tions were  taken  for  the  security  of  the  wall,  as  reasonable  prur 
dence  would  require.     If  owners  of  buildings  being  erected  for 
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them  by  third  perBons,  nnder  a  contract  for  the  pupose^  wish 
to  be  exempt  from  liability  by  reason  of  the  negligent  conduct 
of  the  latter,  they  mnst  not  assume  to  control  or  direct  the 
contractors  how  they  shall  go  on  with  the  work,  but  leave 
them  to  that  freedom  from  control  for  which  the  contract 
provides. 

In  Gilbert  v.  Beachy  (16  N.  7.  Rep,  608,)  the  court  said : 
^'  If  it  be  assumed  that  the  spout  was  placed  in  the  condition 
in  which  it  was  found  at  the  time  of  the  coming  on  of  the 
storm,  by  the  direction  of  the  defendant,  there  could  be  no 
question  in  relation  to  his  liability.  The  contrary  dearly 
could  not  be  assumed,  for  the  witness,  Young,  testified  that  he 
ordered  him  to  do  it,  and  he  did  it.''     {See  8.  C.  4  Duer,  42a) 

The  facts  appearing  on  the  second  trial  of  that  action,  are 
stated  in  5  Bo9w,  4A5.  The  carpenters  were  to  construct  a 
gutter  to  receive  the  water  falling  on  the  roof,  and  a  leader 
running  down  to  the  basement,  where  it  was  to  be  connected 
with  a  main  pipe  leading  to  the  sewer.  The  leader  was  left, 
of  a  Saturday  night,  unfinished,  reaching  to  within  twelve  or 
fifteen  feet  of  the  ground.  There  was  a  heavy  rain  at  night, 
and  the  plaintiff's  cellar  was  flooded.  There  was  evidence  on 
the  one  hand,  tending  to  show  that  the  defendant  was  himself 
to  furnish  the  main  water  pipe  in  the  basement ;  and  on  the 
other,  that  one  McEenzie,  .the  plumber,  had  contracted  to 
famish  and  introduce  it,  and  that  he  had  improperly  delayed 
doing  so.  (Idi  447.)  The  judge  ordered  the  jury  to  find  for 
the  defendants,  which  they  accordingly  did. 

The  decision  of  the  Court  of  Appeals,  reversing  the  judg- 
ment of  this  court,  was  placed  on  the  special  ground  stated  in 
the  opinion  of  Mr.  Justice  Clbbke.  (5  Boaw.  455,  456.)  I 
understand  the  point  decided  is,  that  if  an  owner  modifies  in 
any  respect  his  contract  with  those  contracting  to  erect  a 
building,  so  that  in  doing  any  particular  act,  they  are  obeying 
the  directions  of  the  owner,  if  that  act  is  dangerous  and  negli- 
gent, and  damage  ensues,  the  owner  is  liable.  In  such  a  case 
it  is  his  duty  to  see  that  what  is  done  under  his  special  ciders. 
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is  not  negligeBtly  done ;  and  that  if  it  is  negligently  done,  and 
third  persons  are  damaged  in  consequence  thereof/ the  owner 
is  liable. 

I  think;  therefore,  that  the  propositions  decided  in  Gilbert 
T.  Beachy  applied  to  this  c^ase,  required  the  submission  to  the 
jury  of  the  question  whether  the  wall  was  carried  up  as  it  was 
in  consequence  of,  and  in  obedience  to  orders  given  by  the 
defendant,  and  if  the  jury  shall  find  that  it  was,  and  that  this 
was  a  negligent  act,  and  that  in  consequence  thereof  the  plain- 
tiff was  injured,  then  the  defendants  are  liable. 

The  judgment  should  Ibe  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Jebbmiah  Towlb,  plaintiff  and  respondent  vs.  Jaoob  M. 
Palmeb  et  oZ.  defendants  and  appellants. 

1.  The  proviso  in  the  act  of  April  8, 1807,  by  which  it  is  declared  that  the  pro* 
prietors  of  lands  adjacent  shall  have  the  pre-emptiTe  right  in  all  grants  made 
by  the  corporation  of  the  city  of  New  Tork  of  the  lands  under  water  in  the 
Hndson  riyer,  granted  to  the  city  by  that  act,  is  a  mere  restraint  on  alienation^ 
which  can  be  wai?ed.by  the  original  grantors,  the  state;  and  does  not  confer 
any  legal  right  to,  or  interest  in,  such  lands  under  water,  upon  the  proprietors 
of  the  adjacent  uplands. 

%  For  a  breach  of  the  proTiso,  by  the  act  of  the' corporation  in  granting  to  one 
who  is  not  the  true  owner  of  the  a^acent  upland,  the  state,  only,  can  re-enter; 
and  until  it  does  so,  such  a  grant  can  not  be  annulled  in  a  collateral  inquiry. 

S.  In  determining  whether  a  condition  in  a  deed  is  precedent  or  subsequent,  the 
main  test  is  whether  the  Testing  of  the  estate  granted  by  the  instrument  con- 
taining it,  is  postponed  until  the  happening  of  the  contingent  event  formmg 
the  condition,  or  is  to  be  divested  by  it. 

4.  Where  a  municipal  corporation,  owning  lan^  under  water,  in  which  the  pro- 
prietors of  adjacent  upland  had  by  law  a  pre-emptive  right,  granted  the  same 
to  persons  claiming  to  be  such  proprietors,  by  a  deed  which  bound  the  grantees 
to  pay  an  annual  rent  with  a  right  of  distress  and  re-entry  by  the  corporation 
in  de&ult,  also  bound  the  grantees  to  ffll  in  and  construct  streets,  &c  with  a 
right  of  re-entry  by  the  corporation  in  default,  with  a  Airther  clause  declaring 
that  the  deed  and  the  estate  granted  were  upon  the  condition,  that,  If  at  any 
time  thereafter  it  should  appear  either  that  the  grantees  were  not  at  the  date 
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of  the  grant,  proprietors  of  the  upland,  or  if  they  should  make  any  de&iilt  in 
performance  of  their  corenanta,  the  grant  should  be  absolutely  noli  and  roid, 
and  the  grantors  might  re-enter,  d&c. 

Held^  that  this  created  not  a  precedent  but  a  subsequent  condition,  as  well 
as  to  the  proprietorship  of  the  uplands  as  respecting  the  performance  of  oove- 
nants;  and  upon  its  subeequently  appearing  that  the  grantees  were  not  the 
true  proprietors  of  the  upland,  their  title  was  not  diyested  so  as  to  enable  the 
true  proprietor,  on  receiving  a  subsequent  grant  from  the  corporation,  to 
recover  the  land  from  the  first  grantees,  without  the  aid  of  any  proceedings  by 
the  oorporatioQ  or  the  state  to  annul  the  first  grant 
6.  Notwithstanding  the  pre-emptive  right,  the  corporation  could  make  such  tsnX 
grant,  subject  to  be. divested  by  state  action,  and  could  not  convey  their  li^ 
of  entry  for  a  breach  of  the  condition.    (Bosworth,  Ch.  J.  dissented.) 

6.  Where  difibrent  parties  claim  the  same  premises  under  conflicting  grants  from 
the  same  source,  each  grant  being  upon  condition  that  the  grantee  is  the  tnie 
owner  of  adjacent  lands,  possession  under  such  grant,  by  the  one,  who  was  not 
the  true  owner  of  the  adjacent  lands  can  not  be  deemed  adverse  so  as  to  ripea 
into  a  titie  as  against  the  other» 

7.  In  an  action  by  the  true  owner  of  the  a4jacent  lands,  to  recover  the  premises 
granted,  evidence  of  his  recovery  of  the  adjacent  lands  agunst  third  penons, 
is  not  irrelevant,  he  being  required  to  establish  his  titie  independentiy  of  such 
recovery.    Fer  Boswosth,  Ch.  J.) 

*  (Before  Bosworth,  Ch.  J.  and  Robertsok  and  Ba^rboitr,  JJ.) 
Heard  December  12, 1862 ;  decided  December  6, 1868. 

Appeal  by  the  defendants  from  a  judgment  entered  on  a 
verdict  against  them. 

The  action  was  brought  to  recorer  a  part  of  a  lot  of  land 
on  the  north  side  of  Twenty-fifth  street,  in  the  city  of  New 
York,  475  feet  west  of  the  Tenth  avenue,  which  the  plaintiflF 
claimed  in  fee,  alleging  that  the  defendants  pretended  to  claim 
some  right  thereto  ;  but  their  claim  was  unlawful.  The 
defendants  were  Jacob  A.  Palmer  and  Isaac  E.  Smith,  the 
latter  of  whom  was  a  tenant,  holding  under  the  former. 

The  cause  was  tried  on  the  16th  day  of  Decembei*,  1861, 
before  Mr.  Justice  Monch^ep  and  a  jury. 

The  land  lay  originally  in  the  Hudson  river,  395  feet  west 
of  high  water  mark,  and  271  feet  west  of  low  water  mark. 

Both  parties  claimed,  under  conflicting  grants  by  the  corpo- 
ration of  the  city  af  New  York,  which  resulted  from  a  contro- 
versy as  to  the  title  of  two  lots  upon  the  original  bank  or 
upland,  in  front  of  which  the  premises  now  in  question  lay. 
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These  two  lots,  designated  in  these  proceedings  as  Nos.  117 
and  118,  were  formerly  the  property  of  one  Mary  Clarke.  The 
plaintiff  claimed,  imder  various  mesne  conveyances  from 
Thomas  B.  Clarke,  a  beneficiaiy  named  in  her  will.  The 
defendants  claimed  under  her  heirs,  who  were  also  devisees 
.  under  the  will.    The  title  had  long  been  in  litigation. 

The  plaintiff,  after  giving  in  evidence  the  deeds  under  which 
he  claimed  the  two  upland  lots,  proved  that  in  1849  he  brought 
an  action  in  this  court,  against  one  John  Famey,  to  recover 
lot  118,  who  held  the  same  under  the  heirs  and  devisees,  and 
who  appeared  and  set  up  that  claim  as  a  defense  in  the  action  ; 
and  that  the  plaintiff  recovered  judgment  declaring  the  title 
to  be  in  him,  and  awarding  him  possession ;  and  that  on 
appeal  this  judgment  was  affirmed  by  the  Court  of  Appeals, 
and  had  been  duly  executed  by  putting  the  plaintiff  in  posses- 
sion. These  facts  were  proved  by  the  judgment  roll  in  that 
action,  which  was  admitted  in  evidence  against  the  objection 
and  exception  of  the  present  defendants.  In  the  same  man- 
ner, the  plaintiff  was  allowed  to  prove  a  like  recovery  from 
Oortlandt  Wood,  of  lot  No.  117,  which  had  been  claimed  by 
him  under  the  same  heirs  and  devisees^ 

He  also  read  in  evidence  the  statute  of  April  3,  1807,  by 
which  the  state  of  New  York  granted  to  the  city  of  New  York 
certain  lands  under  water,  in  front  of  this  bank  of  the  Hudson, 
"  provided  always,  that  the  proprietor,  or  proprietors,  of  the 
lands  adjacent  shall  have  the  pre-emptive  right,  in  all  grants 
made  by  the  corporation  pf  the  said  city,"  in  such  lands  under 
water.  He  also  read  the  acts  of  February  5, 1826,  and  of  April 
12, 1837,  of  similar  character.  And  he  put  in  evidence  a  grant  to 
himself  from  the  city  corporation,  dated  November  29,  1859, 
and  conveying  premises  described  as  water  lot  and  vacant 
ground  or  soil  to  be  made  land,  which  included  the  lot  in  ques- 
tion in  this  action.  He  also  produced  another  instrument, 
executed  by  the  corporation,  reciting  tkat  they  had  previously 
granted  water  lots,  including  these  premises,  to  the  heirs  of 
Mary  Clarke,  and  that  the  pkdntiff  had  represented  that  he 
had  established  his  title  thereto,  and  releasing  and  quit  ekim- 
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ing  them  in  conBideration  of  payment  of  a  gross  sum  in  lieu 
of  rents. 

The  defendants,  to  prove  tide  in  Palmer,  put  in  evidence 
the  previous  conveyance  by  the  city  to  the  heirs  of  Mary  Clarke, 
which  included  the  premises  in  question.  This  deed  was 
dated  March  31,  1837 ;  and  the  city  and  the  heirs  were  the 
only  parties  thereto.  It  reserved  certain  annual  rents  to  the 
city,  with  a  right  to  distrain  or  to  reenter  for  non-payment 
The  grantees  covenanted,  also,  to  fill  in  the  parts  of  the  water 
lot  necessary  for  the  streets,  at  their  own  expense^  whenever 
required  by,  and  according  to  the  directions  of  the  city.  The 
city  also  covenanted  that  the  grantees  might  enjoy  the  wharf- 
age from  the  water  front  lying  between  the  streets  as  extended. 
After  these  provisions,  the  deed  contained  the  following  clauses : 

^^  And  it  is  hereby  furth^  covenanted  and  agreed  by  and 
between  the  said  parties  to  these  presents,  and  the  true  intent 
and  meaning  thereof  is  hereby  declared  to  be,  that  this  present 
grant,  or  any  words,  matter,  or  thing  in  the  same  contained 
shall  not  be  deemed,  construed,  or  taken  to  be  a  covenant  or 
covenants  of  warranty  or  seisin  of  the  said  parties  of  the  first 
part,  or  their  successors,  nor  to  operate  further  than  to  pass 
the  estate,  right,  title,  or  interest  they  have  or  may  lawfiiUj 
claim  by  virtue  of  their  several  charters  and  various  acts  of  the 
legislature  of  the  people  of  the  state  of  New  York ;  and  it  is 
further  expressly  understood  and  agreed,  and  these  presents 
and  the  estate  hereby  jgranted,  are  upon  this  express  condition, 
that  if,  at  any  time  hereafter,  it  shall  appear  that  the  said 
parties  of  the  second  part  were  not,  at  the  time  of  the  date  of 
these  presents,  seized  of  a  good,  sure,  absolute,  and  indefeasible 
estate  of  inheritance  in  fee  simple  of,  in,  and  to  the  lands  and 
premises  on  the  easterly  side  of  the  line  of  high  water,  and 
adjoining  to  the  water  lot  and  ground  under  water  hereby  con- 
veyed, or  so  intended  to  be ;  or  if  the  said  parties  of  the 
second  part,  their  heirs,  executors^  administrators  or  assigns, 
shtdl  make  default  in  the  performance  of  any  or  either  of  the 
covenants  above  contained  on  their  part  and  behalf  to  be 
observed,  performed,  fulfilled,  cmd  kept ;  then,  and  in  every 
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snch  case,  these  preeents,  and  every  article,  clause,  and  thing 
herein  contained,  shall  be  absolutely  null  and  void,  and  the 
said  parties  of  the  first  part  and  their  successors  shall,  and 
may  forthwith  thereupon  enter  into  and  upon  the  said  premises 
hereby  granted,  and  shall  thereafter  be  seised  of  the  said 
premises,  with  the  appurtenances,  free,  clear,  and  discharged 
of  and  from  any  claim,  right,  or  pretence  of  claim  or  right,  of 
the  said  parties  of  the  second  part,  their  heirs  or  assigns,  any 
thing  herein  contained  to  the  contrary  notwithstanding.'' 

The  defendants  gave  evidence  tending  to  show  that  upon 
the  execution  of  the  said  grant  of  March  31, 1837,  the  grantees 
therein  named  entered  into  the  possession  of  the  premises  thus 
granted,  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  the  said  grant,  and  built  a  bulk- 
head on  the  Eleventh  avenue,  «nd  filled  up  the  space  between 
the  same  and  the  original  shore,  and  that  they  have  been  in 
continued  occupation  and  possession  of  the  said  premises  under 
such  claim  ever  since,  by  themselves  and  grantees,  and  had 
conveyed  the  lot  in  question  to  the  defendant,  Isaac  E.  Smith, 
who  had  let  the  same  to  the  other  defendant  Jacob  M.  Palmer. 

The  court  instructed  the  jury,  among  other  things,  that  the 
acts  of  1807  and  1826  and  1837  gave  to  the  mayor,  aldermen 
and  commonality  of  the  city  of  New  York  a  fee  to  the  land 
in  question,  with  a  limitation  as  to  disposal ;  and  that  any 
grant  or  disposition  thereof  by  the  mayor,  &g.  contrary  to,  or 
in  contravention  of,  the  terms  of  such  limitation,  was  abso- 
lutely void  and  the  grantees  thereby  would  take  no  interest 
or  estate  whatever.  And  that  if  the  heirs  under  whom  the 
defendants  claimed  were  not  the  legal  owners  of  the  upland  lots 
117  and  118  in  1837,  the  corporation  grant  to  them  was  void 
in  its  inception,  except  that  it  gave  a  qualified  possession  or 
license  to  enter,  and  passed  no  estate  or  interest  whatever  to 
the  land  in  question. 

In  regard  to  the  title  of  the  plaintiff  to  those  lots,  he 
stated  that  if  they  found  him  to  be  owner,  they  must  do  so 
irrespective  of  any  decree  or  judgment  in  the  case  of  Towle  v. 
Famey;  he  must  prove  his  title  in  this  suit  to  the  lots  Nos. 
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117  and  118^  precisely  the  same  as  he  was  required  to  do  in 
that  case. 

And  as  to  the  question  whether  the  defendants  had  not  made 
out  an  adverse  possession  for  twenty  years :  That,  if  they  went 
into  the  possession  of  the  preniises  in  question  under  the  grant 
to  them  in  the  year  1837,  by  commencing  to  fill  up  the  land 
immediately  in  front  of  lots  Nos.  117  and  118,  covered  by 
water,  and  progressed  without  any  interruption,  and  had  been 
in  that  poraession  from  the  24th  of  February,  1840,  thej 
would  be  entitled  to  a  verdict.  But  if  they  commenced  to  fill 
up  in  1837,  and  ceased  or  abandoned  the  work,  then  that  pos- 
session would  not  be  such  as  the  law  requires  to  give  them 
title,  by  reason  of  holding  adverse  possession. 

The  defendants  excepted  to  the  first  and  third  of  the  pointB 
above  stated  in  the  charge*  The  jury  found  a  verdict  for  the 
plaintiff;  and  judgment  having  been  entered  thereon,  the 
defendants  appealed. 

David  Dudley  Field^  for  the  defendants,  appellants. 

I.  The  first  and  second  exceptions  to  evidence  relating  to 
the  two  judgmeiits  were  well  taken.  The  judgment  rolls  in 
actions  between  the  plaintiff  and  thittl  persons  could  not  pos- 
sibly bind  the  defendants  in  this  action. 

II.  It  was  error  to  charge  that  the  grant  of  1837  was  void ; 
not  only  upon  the  true  construction  of  the  statutes,  but  be- 
cause, not  being  void  on  its  face,  the  court  could  not  pass  upon 
that  question  in  this  action.  (Nott  v.  Thayer^  2  Bosw.  10. 
Jackson  v.  Latatonj  10  John.  23.  People  y.  Mauran,  5 
Denio,  389,  399.)  The  validity  of  a  patent  or  grant,  which  is 
matter  of  record,  can  not  be  questioned  in  a  collateral  pro- 
ceeding. The  rule  is  founded  Upon  the  principle  that  a  record 
can  not  be  overthrown  except  by  the  judgment  of  a  court  on 
an  issue  upon  the  precise  question  of  its  validity.  {People  v. 
Mauran,  5  Denio,  389.  Bledsoe  v.  Well^  4  Bibb^  329.  Jack- 
son V.  LawtoUy  10  John.  23.  Jackson  v.  Marshy  6  Gotoeny 
281.  Bagnell  v.  Brodericky  13  PeterSy  436.  Jackson  v.  Hariy 
12  John.  77.) 
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III.  The  grant  to  Bayard  Clarke  and  others  vested  the 
title  in  them^  subject  to  be  defeated  by  the  condition  subse- 
quent, in  respect  to  what  might  afterwards  appear  on  the  sub- 
ject of  the  title  to  the  upland.  (4  Kenf^a  Com.  4,  125.  2 
Blaekst.  Com.  154.  1  Wash,  on  B.  P.  466.  Fifday  v.  King, 
3  PeUrB,  377.  Underhill  v.  Saratoga' S.  R.  Co.,  20  Barb. 
455.  Nicoll  V.  New  Tork  and  Erie  B.  B.  Co,,  12  N.  T.  Bep. 
137.  Finlay  v.  King's  Lessee,  3  Peters,  377.  Armstrong 
V.  Carson's  Execrs.  2  Dallas,  317.  Bogan  v.  Wdlher,  1  Wis. 
133.    PMps  V.  Chesson,  12  Ired.  Law,  199.) 

N.  Dane  Ellingwood,  for  the  plaintiff,  respondent. 

I.  The  grant  from  die  corporation  to  the  heirs  of  Mary 
Clarke  is,  in  effect,  a  grant  of  an  estate  in  fee,  limited  upon  a 
condition  precedent.  1st.  It  clearly  was  not  the  intention  of 
the  grantors  to  vest  any  estate  whatever  in  the  grantees,  un- 
less they  were,  at  the  time  of  the  making  of  such  grant,  the 
owners  of  the  upland.  2d.  This  was  made,  expressly,  the 
condition  of  the  grant,  and  it  conforms  with  the  restriction 
contained  in  the  grants  from  the  state  to  the  grantors.  {Act 
of  1807,  §  15,  Davies'  Laws,  434.)  3d.  The  words,  "If  at 
any  time  hereafter  it  shall  appear,''  used  in  the  grant,  do  not 
make  the  condition,  itself,  any  less  a  condition  precedent, 
(ck)  The  condition  was  that  the  grantees  were,  at  the  time  of 
the  making  of  the  grant,  the  owners  of  the  upland.  If  this 
were  not  true  (whether  such  fact  was  known  or  not  at  the  time 
of  the  making  of  the  grant)  the  grant  was  void  at  its  inception. 
(6.)  It  was  not  the  subsequent  discovery  that  constitutes  the 
breach  of  the  condition ;  the  breach  consists  in  the  fact  that 
the  grantees  were  not,  a^  the  time  of  the  making  of  the  grant, 
the  otoners  of  the  upland.) 

II.  If  the  grant  be  deemed  a  conveyance  in  fee,  limited 
upon  a  condition  precedent,  and  if  the  fact  be,  that  the 
grantees  were  not,  at  the  time  of  the  making  of  the  grant, 
the  owners  of  the  upland,  then,  no  estate,  whatever,  was  vested 
in  the  grantees  under  such  grant.     (2  Bro.  G.  R.  456,  441. 
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1  FeriMw,  83.  2  id.  333.  5  Finer,  87.  4  JSTcn^'*  Com.  8th 
ed.l29.) 

III.  Supposing  that  a  void  deed  can  be  made  the  basis  of 
an  adyene  posBession,  a  party  claiming  title  by  poasesdon 
must  not  only  show  that  such  possession  was  advenie  in  its 
character,  at  the  time  of  the  execution  of  the  grant  under 
which  he  claims,  but  also  that  such  possession  was  continuous 
and  uninterrupted. 

lY.  The  charge  was  correct  as  to  the  effect  of  the  statute, 
and  the  validity  of  the  grant  to  the  heirs  oif  Mary  Clarke, 
and.as  to  the  adverse  possession. 

V.  The  records  in  the  cases  of  TowU  v.  Famey,  and  TotoU 
V.  Woody  were  properly  admitted  in  evidence.  Ist.  These 
records  were  not  introduced  for  the  purpose  of  concludii^  the 
defendant,  but  as  tending  to  show  that  the  grant  to  the  heirs 
of  Mary  Olarke  was  void,  and  also  to  show  the  time  when  the 
title  to  the  upland  was  first  brought  in  question.  2d.  The 
court,  in  the  chaise  to  the  jury,  directed  them  to  find  the  title 
to  the  upland,  irrespective  of  those  records. 

By  the  Ooubt,  Bobertson,  J.  The  plaintiff  is  bound  to 
make  out  one  or  more  of  the  following  principles  to  entitle 
him  to  recover  in  this  action. 

1st.  That  the  proviso  in  the  statute  of  1807,  {Laws  relating 
to  City  of  New  York,  435,  §  15,  DavieSy)  under  which  the  cor- 
poration of  the  city  of  New  York  derived  title  to  the  lands 
in  controversy,  requiring  them  in  case  of  any  conveyance  of 
such  lands,  to  recognize  a  pre-emptive  right  in  the  owners  of 
the  adjacent  upland,  operated  not  merely  as  a  partial  restraint 
on  alienation  by  such  corporation,  but  conferred  some  new 
positive  indefeasible  right  to,  or  interest  in,  such  lands,  upon 
such  owners  of  the  upland. 

2d.  That  according  to  the  legal  interpretation  of  the  language 
of  the  grant  to  the  heirs  of  Mrs.  Clarke,  the  condition  therein 
contained,  defeating  it,  in  case  they  should  not  prove  to  be  the 
.owners  of  the  upland,  was  precedent  and  not  subsequent  to 
the  vesting  of  any  estate  by  virtue  thereof. 
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3d.  That  the  right  of  forfeiture  and  re-entry^  in  case  such 
condition  were  determined  so  as  to  defeat  the  estate  conveyed 
by  such  grant,  could  be  transferred  by  such  city  corporation 
to  those  under  whom  the  plaintiff  claimed. 

I  omit  to  inquire,  as  unnecessary  for  the  present,  whether 
the  subjection  of  the  grant  to  such  corporation,  by  the  statute 
before  mentioned,  to  a  right  of  pre-emption  by  riparian  own- 
ers in  case  of  alienation  by  the  former,  would  convert  the  con- 
dition in  such  Clarke  grant  into  a  precedent  one ;  although 
not  made  so  by  the  terms  of  the  instrument  itseif,  construed 
according  to  their  legal  import  and  effect,  or  would  render  the 
grant  itself  absolutely  void  because  not  made  subject  to  such 
a  condition  precedent.  The  principles  already  stated  require 
first  to  be  disposed  of  as  if  the  adjacent  riparian  owners  had 
no  right  available  in  ]  iw  by  them,  in  their  own  names,  or  if 
the  cpndition  before  mentioned  was  subsequent,  and  the  right 
of  re-entry  for  its  happening  could  not  be  conveyed  by  the  city 
corporation,  the  plaintiff  could  not  recover. 

As  to  such  first  principle,  it  is  to  be  observed  that  the  peo- 
ple of  the  state  of  New  York  could  grant  lands  absolutely  or 
conditionally,  by  an  act  of  the  legislature  directly,  or  by  an 
agent  authorized  under  such  an  act ;  that  in  case  of  an  abso- 
lute grant,  the  legislature  could  not  repeal  such  act  so  as  to 
avoid  such  grant ;  and  that  in  case  of  a  conditional  grant  it 
would  only  re-enter  by  proceedings  taken  to  annul  such  grant, 
(People  V.  Mauran,  5  Denio,  389 ;  Williams  v.  Sheldon^  10 
WtndL  664 ;  Jackson  v.  Marshy  6  CoweUy  281 ;  Jackson  v. 
Lawtofiy  10  John.  22 ;  Same  v.  Hart,  12  id.  76 ;  Bledsoe  v. 
Wett^  4  Bihbj  329 ;  Bassell  v,  Broderich,  supra;)  unless  in 
case  of  a  condition  precedent.  Thus,  grants  of  land  under 
water,  by  the  commissioners  of  the  land  office,  in  all  other 
parts  of  the  state  except  the  city  of  New  York,  are  declared 
by  statute  to  be  void,  unless  made  to  the  owners  of  the 
adjacent  upland,  (1  B.  S.  208,  §  67,)  in  order  to  accomplish 
that  specific  result.'  Prior  statutes  on  the  subject  differed 
therein  from  such  statute,  (2  Bev.  Notes^  p29;  1  N.  T.  L. 
Cheenl.  284,  §  18;  1  i.  J^.  T.  K.  d.  B.  299,  ^11;1B.8. 
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292,  §  ^0  ^^^  received  a  different  constraction  jadiciallj, 
(Ohamplain  &  St.  L.  B.  S.  Go.  y.  Valentine,  19  Barb.  484;) 
and  a  prior  statute  not  containing  such  express  provision 
avoiding  a  grant,  but  one  similar  to  the  statute  under  consid- 
eration,  was  also  differently  construed,  in  a  case  {People  y. 
Mauran,  ubi  supra,)  where  an  attempt  was  made  to  impeach 
collaterally  the  validity  of  a  grant  by  the  commissioners  of 
the  land  office,  by  showing  that  the  grantor  was  not  owner  of 
the  adjacent  upland. 

The  well  knowu  mode,  in  a  statute,  of  restraining,  or  qual- 
ifying a  right  previously  granted  by  a  proviso,  can  not  be 
used  to  extend  one,  particularly  when  it  immediately  succeeds 
the  grant  intended  to  be  restrained  or  qualified.  (Dwarris  on 
Statutes,)  And  it  is  very  evident  that  iiie  proviso  under  con- 
sideration could  not  take  or  have  any  effect  while  the  dty  cor- 
poration should  continue  to  hold  the  property  granted,  even  if 
perpetually.  During  the  term  the  land  under  water  was  so 
held,  the  upland  might  pass  through  a  hundred  hands,  be  sab- 
divided  into  numerous  parcels,  and  each  be  held  by  different 
intricate  and  embarrassed  titles.  No  title  to  the  I^d  under 
water  would  follow  such  changes  of  right  to  the  upland,  but  a 
mere  possibility,  only  available  in  case  the  city  corporation 
undertook  to  alienate  the  former,  and  to  be  protected  by  pro- 
ceedings to  annul  the  prohibited  grants.  There  is  nothing  to 
prevent  a  repeal  by  the  legislature  of  the  proviso  in  reference 
to  grants  by  the  city  corporation  of  lands,  under*  the  statute  cl 
1807,  so  as  to  leave  the  latter  free  to  grant  them  to  whomso- 
ever they  please.  It  is  a  mere  restraint  of  alienation  which 
can  be  waived  by  the  original  grantors,  the  state;  and  is  pos- 
sibly valid  because  limited  to  particular  grantees.  If  the 
state  had  intended  to  carry  out  a  settled  plan  or  policy  to 
favor  riparian  owners  in  the  grant  of  adjacent  lands  under 
water,  to  be  carried  out  by  a  municipal  corporation  within 
whose  jurisdiction  they  might  lie,  they  would  have  vested  some 
right  or  definite  interest  in  such  riparian  owners,  and  not  merely 
have  reserved  a  well  known  common  law  right  to  themselves 
to  divest  the  grantees  of  such  lands  from  such  corporation  of 
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their  right,  by  legal  proceedings.  It  would  be  dangerous^ 
therefore,  to  conclude  that  because  the  l^islature  has  shown 
some  inclination  to  favor  adjacent  riparian  owners,  they  neces- 
sarily must  have  conferred  on  them  a  legal  right. 

No  case  has  been  pointed  out  to  me,  nor  have  I  been  able  to 
find  any,  in  which  the  reservation  by  a  grantor,  whether  a  pub- 
lic body  or  an  individual,  of  the  right  of  annulling  a  grant  by 
bis  grantor  of  lands,  in  case  the  latter  did  not  give  a  preference 
to  certain  designated  persons,  could  be  recc^nized  in  a  court 
of  law  at  the  instance  of  such  preferred  persons.  Definite 
rights,  or  even  good  will  in  the  pre-emption  of  lands  given  to 
such  preferred  persons,  are  so  cognizable,  (Armour  v.  Alexan- 
dcTy  10  Paigcj  571.;  Graig  v.  Tappin^  2  Sand/.  Ch.  78; 
Lytic  V.  The  State  of  Arkansag,  9  How.  8.  Ct,  314 ;)  but  not 
in  case  of  a  mere  reservation  to  a  grantor.  The  state  clearly 
has  a  right  to  re-enter  for  breach  of  the  proviso,  and  hold,  as 
it  (»iginally  held  the  lands  so  re-entered  upon ;  and  the  upland 
owner  could  have  no  right,  as  against  it.  I  am  satisfied  thus 
fiur,  that  none  of  those  under  whom  the  plaintiff  claimed  de- 
rived any  title  to  the  lands  in  question  from  their  riparian 
ownership  of  adjacent  lands,  cognizable  in  a  court ;  that  for 
the  breach  of  the  proviso  in  the  statute,  the  state  only  could 
re-enter,  until  whidh  time  no  grant  by  the  city  corporation 
could  by  virtue  of  any  thing  contained  in  the  statute  of  1807 
be  annulled  in  a  collateral  inquiry.  It  is  not  necessary  to  re- 
cur to  the  mischievous  consequences  of  giving  a  different  effect 
to  such  statute  in  regard' to  land  in  the  city  of  New  York  of 
great  value,  with  intricate  and  confused  titles,  including  the 
unavoidable  retardations  of  the  objects  proposed  to  be  gained 
by  such  statute  as  therein  recited,  preferring  to  rely  on  its 
plain  provisions^  and  technical  reservation  of  a  well  known 
right  which  would  enable  the  state  to  carry  out  what  policy  it 
pleased. 

The  corporation  of  the  city  of  New  York  having  thus  an 
absolute  right  to  make  an  unconditional  grant  of  the  lands 
under  water,  granted  to  them  under  the  statute  of  1807,  be- 
fore mentioned,  defeasible  only  by  action  of  the  state ;  the 
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next  qnestion  that  arises  is,  whether  the  grant  which  they 
made  to  the  heirs  of  Mrs.  Clarke  (which  is  conceded  to  he 
conditional,)  was  subject  to  a  precedent  or  a  subsequent  ooo- 
dition.  It  is  true,  in  regard  to  both  subsequent  and  prece- 
dent conditions,  that  while  no  formal  words  are  necessary  to 
create  them,  there  are  no  technical  words  of  such  strength  in 
expressing  a  condition  to  be  either,  that  will  prevent  a  man- 
ifest intention,  appearing  on  the  face  of  the  instrument  to  the 
contrary,  from  causii^  it  to  be  construed  as  the  other.  Bat 
that  is  a  principle  prevailing  in  r^ard  to  every  estate,  interest 
or  defeasance  created  by  deed  ;  and  such  must  be  deemed  to 
be  the  extent  of  the  language  used  in  such  cases  as  NicoU  v. 
N.  T.  (t  Erie  B.  B.  Co.  (12  N.  T.  Rep.  121.)  Neither  kinds 
are  favorites  with  the  law ;  but  if  there  be  any  difference  in 
that  respect,  precedent  ones  are  least  so,  {Oraig  v.  WeUij  11 
N.  Y.  Bep.  315,)  because  they  prevent  any  thing  from  passing 
by  a  deed.  Nothing  can  dispense  with  their  perftmnaBce, 
except  what  may  amount  to  a  new  grant,  (4  Jlenf «  Oom.  125 ; 
2  Black.  Com.  154 ;)  while  a  condition  subsequent  may  be 
waived  or  released.     (1  Waahb.  on  Beal  Pr.  446.) 

The  usual  form  of  a  condition  precedent  is  to  convey  the 
land  upon  condition,  either  that  the  grantee  do  or  abstain  from 
doing  something,  or  that  something  has  happened  or  fail- 
ed to  happen,  before  the  vesting  of  the  estate,  without  any 
additional  words  of  forfeiture,  right  of  entry,  or  declaration 
that  the  instrument  shall  be  void  on  the  occurrence  of  the 
event  which  forms  the  condition,  which  additional  words  are 
not  necessary.  (1  8hep.  Touch.  121,  et  acq.)  The  form  of  a 
condition  subsequent  is  that  the  estate  shall  be  divested, 
cease,  be  annulled,  or  some  equivalent  expression,  and  that  a 
right  of  re-entry  shall  arise,  on  the  happening  of  the  event 
constituting  such  condition.  The  main  question  to  be  deter- 
mined in  regard  to  the  construction  of  all  conditions  is,  whether 
the  vesting  of  the  estate  granted  by  the  instrument  contain- 
ing them  is  postponed  until  the  happening  of  the  contingent 
event  forming  the  condition,  or  is  to  be  divested  by  it.  If  any 
thing,  therefore,  is  required  by  such  instrument  to  be  done  by 
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the  grantee  in  it^  involving  the  poBseBsion  of  an  estate  by  hist^ 
or  a  right  of  posseseicm^  it  would  go  far  to  detenninevljhe 
charaoter  of  the  conditioa  The  nature  of  the  event  or  ookt- 
tingency  forming  ^he  condition,  the  time  required  for  the 
occurrence,  as  well  as  itir  adaptability  to  either  following  4)r 
preceding  the  vesting  of  the  estate,  may  be  oonmdered  in  d»- 
termining  the  nature  of  the  condition.  {UnderhiU  v.  SarOr 
toga  J?.  B.  Oo.y  20  Barb.  455.  Armstrong  v.  (7ar^on,  2  JDoS. 
317.  NicollY.  Erie  ^.  B.  Oo.y  ubi  supra.  Finlay  v.  King^s 
Lessee,  3  PeterSy  346.) 

In  this  case  the  grant  to  the  heirs  of  Mrs.  Clarke  was  a 
bipartite  indenture,  to  which  the  dorporation  Of  New  Yolrk 
was  party  of  the  first  part,  and  such  heirs  by  name  parties  of 
the  second  part.  The  consideration  of  it,  as  expressed  in  it, 
was  the  payment  and  performance,  by  the  grantee,  of  the  rents 
and  covenants  therein  mentioned.  The  rent  was  a  certain  an* 
nual  sum  of  money,  without  rebate  for  taxes.  For  any  arrears 
in  the  payment  of  such  rent,  the  city  corporation  was  to  have 
a  right  to  distrain  and  re-enter.  Besides  the  covenant  to  pay 
rent,  one  of  the  other  covenants  of  the  grantees,  who  also 
executed  such  grant,  was,  that  they  would  build  bulkheads 
and  fill  up  roads  thirty  feet  wide  over  such  premises,  to  be- 
come public  streets,  and  keep  them  in  repair  ;  which  ^as  fi}l- 
lowed  by  a  clause  of  re-entry  in  case  of  failure  to  do  so  within 
a  certain  time.  It  also  contained  a  covenant  by  the  graniors 
to  permit  the  grantees  to  collect  wharfage  from  such  prem- 
ises except  from  the  end  of  the  streets.  This  was  followed 
by  a  clause  which  declared  as  follows,  viz :  That  it  was  ex- 
pressly understood  and  agreed,  and  those  presents  and  the  estate 
thereby  granted,  were  upon  the  express  condition,  that  if  at 
any  time  thereafter  it  should  appear  either  that  the  granteeli 
.were  not  at  the  date  of  those  presents,  seised  of  an  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple  in  the 
premises  on  the  easterly  line  of  high- water,  and  adjoining  the 
land  conveyed  by  such  grant,  or  if  they  should  make  any  de- 
fault in  the  performance  of  any  of  the  covenants,  then  those 
presents  and  every  thing  therein  contained  should  be  null  and 
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Toid ;  the  grantors  and  their  Buooessorg  might  forthwith-  eater 
upon  the  premises  thereby  granted,  and  shotdd  thereafter  le 
seised  of  the  premises,  discharged  of  any  claim  of  the  grantees. 

It  is  not  possible  by  any  forced  construction^  however  inge- 
nious, to  make  the  two  conditions  contained  in  such  a  daiuei 
so  differ  in  their  character,  that  while  the  non-performanoe  of 
the  second  condition  in  relation  to  covenants  should  be  en- 
tirely  subsequent,  the  first  should  be  precedent  to  the  vest- 
ing of  the  estate ;  such  a  construction  would  make  the  word 
^'then''  not  refer  at  all  to  that  first  condition,  whUe  it  would 
render  all  the  subsequent  clauses  of  annulling  the  deed,  right  of 
re-entry  and  re-seisin  inapplicable  and  unnecessary  to  cuttiog 
off  the  grantees  trom  any  rights  so  far  as  such  first  conditions 
was  concerned.  It  is  very  dear  that  the  second  condition  was  a 
wbsequent  one,  because  it  consisted  of  doing  some  thing,  which 
might  require  a  period  of  time  in  which  to  be  completed,  and 
the  payment  of  a  perpetual  rent  The  clause  of  re-entry  and 
re-seisin  is  conclusive  upon  the  question  of  an  intent  that  an 
estate  should  vest,  since  otherwise  they  would  be  wholly  on- 
necessary.  {Bogan  y.  Walker,  1  Wis.  Bep.  133.  Fhelp$  y. 
(Jhesson,  12  IrecL  L,  199.)  As  the  two  conditions,  with  the 
'  clause,  which  details  the  consequences  of  their  happening,  can 
not  be  separated  in  character,  the  first  must  be  a  condition 
subsequent  as  well  as  the  second. 

But  the  words  used  expressly  make  the  first  tondition  point 
not  to  an  existing  state  of  facts  alone,  but  to  some  thing 
future.  They  asre,  ^^If  oi  any  time  hereafter,  ii  shaU  ap- 
pear that  the  grantees  were  not  at,"  &o.  Such  a  phrase 
looks  forward  to  a  future  occurrence,  to  wit,  the  time  of 
such  appearance, ,  and  considers  him  as  looking  back  to  the 
date  of  the  deed,  by  the  past  tense  {^^were  ")  instead  of  the 
present.  I  do  not  well  understand  by  what  process  of  reason- 
ing such  words  can  be  disregarded,  or  their  force  explained 
away,  unless  on  the  theory  presently  to  be  noticed  and  already 
alluded  to,  that  such  grant  or  conditions  subsequent  being 
illegal,  it  is  to  be  presumed  that  the  condition  could  not  be 
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ooDstrued  to  be  any  thing  but  precedent,  whatever  words  were 
employed. 

If  we  are  at  liberty  to  look  at  the  whole  scope  and  object 
of  the  deed  in  order  to  throw  light  upon  the  character  of  4he 
condition^  they  plainly  show  an  intent,  on  the  part  of  the 
grantees  to  acquiesce  in  that  intent.  The  former  covenanted 
to  fill  the  whole  premises  with  earth,  so  as  to  rise  above  the 
water,  and  surrender  part  of  that  so  filled  up  for  public  use. 
Was  it  intended  thereby,  that  the  supposed  owners  of  the 
upland  ^should  lie  by  and  seize  on  the  fruits  of  theur  labor  and. 
expenditure,  without  compensation,  leaving  the  grantees  liable 
/or  the  rent,  which  was  part  of  the  consideration  for  the  con- 
veyance. This  would  have  been  the  extreme  of  folly  on  the 
part  of  the  grantees.  As  it  was  the  interest  and  duty  of  the 
grantors,  under  the  grant  to  them  of  the  state,  to  have  such 
covenants  performed,  they  agreed  if  they  were  performed  by 
others  to  allow  them  at  least  to  reap  the  benefit  of  such  per- 
formance, until  some  other  person  should  make  his  prior  right 
appear. 

The  argument  against  holding  such  condition  to  be  8ub€e^ 
quent^  seems  to  consist  of  the  following  propositions :  JFVr^, 
That  the  corporation  could  not  lawfully  convey  the  premises' 
to  any  one  but  riparian  owners,  unless  the  latter  renounced 
their  pre-emptive  rights.  Second^  That  not  being  owners  with 
full  power  of  alienation  to  all  persons  whatsoever,  they  were 
not  the  only  persons  interested  in  the  condition  in  question, 
or  designed  to  be  protected  by  it.  Thirds  That  the  riparian 
owners  are  consequently  not  to  be  considered  as  strangers  to 
such  grant,  but  as  having  a  legal  right  which  it  protects.  And 
iherefpre  the  Clarke  grant  should  be  construed  in  reference  to 
such  duty  of  the  corpoiration  to  such  riparian  owners.  The 
whole  of  this  argument  evidently  turns  on  the  assumption 
that  the  act  of  the  legislature  of  1807  and  the  grant  in  pur- 
suance thereof  by  the  commissioners  of  the  land  office,  by  for- 
bidding the  alienation  of  the  lauds  thereby  granted  to  any 
one  except  the  riparian  owners  without  the  renunciation  by 
the  latter  of  such  right,  conferred  on  such  owners  vested  legal 
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rights,  to  be  protected  by,  and  capable  of  being  enforoed 
against  the  corporation,  and  must  stand  or  fall  with  it.  What 
I  have  already  said  on  that  point  suffices  to  dispose  of  that 
assumption. 

But  it  is  said,  that  as  the  character  of  a  condition  depends, 
not  on  any  form  of  words,  but  the  intention  of  the  parties,  aad 
as  the  corporation  under  the  rules  of  construction  alieadj 
alluded  to  must  be  presumed  to  have  intended  to  exercise  adj 
its  legitimate  authority  and  to  protect  those  whom  it  was  its 
duty  to  protect,  viz.  the  riparian  owners,  the  condition  in 
question  must,  if  possible,  be  interpreted  as  a  condition  pre^ 
cedent  It  is  further  contended  that  the  clause  immediatelj 
preceding  such  condition  by  which  the  meaning  and  intent  of 
such  grant  was  declared  to  be,  that  it  should  '^not  be  eon* 
sirued  to  operate /vr^er  than  to  pass  the  title  or  interest  tiiey 
have  or  might  claim  by  virtue  of  their  charters  and  varum 
acU  of  the  legislaiure  of  this  state"  with  the  language  of 
the  conditions  itself  which  follows  it,  shows  a  purpose  not  to 
interfere  with  or  prejudice  any  pre-emptive  rights.  If  that 
were  so,  it  is  singular  that  no  more  distinct  announcements  of 
such  purpose  had  beem  adopted.  But  in  &ct  the  purpose  of 
such  preceding  clause  appears  to  have  been  merely  for  abun*- 
dant  caution,  to  avoid  all  responsibility  for  the  titie,  and  not 
to  protect  the  right  of  a  riparian  owner  who  is  not  mentioned, 
which  if  it  existed  could  not  be  taken  away  against  his  con- 
sent. That  right  would  prevail,  if  at  all,  with  much  greater 
force  against  the  grantees  than  the  grantors  ;  and  would  not 
rely  for  protection  upon  a  condition  which  would  merely  revest 
the  titie  in  the  grantors,  and  leave  the  riparian  owners  te  en* 
force  their  right  as  they  best  might.  As  to  any  indication  of 
purpose  in  the  language  of  the  QonditioQ  itfcelf,  that  is  best 
shown  by  its  legal  effect,  which  could  only  be,  in  any  case,  to 
divest  the  grantees  of  their  rights,  but  not  to  give  to  the  owher 
of  the  pre-emptive  right  any  additional  power.  In  addition  to 
the  positive  and  express  language  contained  in  such  dause  and 
condition,  therefore,  I  can  not  perceive  a  dear  purpose  to  do  any 
thing  except  what  they  effect,  to  wit :  To  protect  the  grantois 
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against  any  liability^  and  reserve  a  right  to  re-enter  upon  the 
determination  of  such  condition.  No  conrt  is  at  liberty  to 
overlook  the  natural  meaning  of  language  used  by  the  parties, 
in  the  instrument  adopted  by  them  to  effectuate  their  inten- 
tion, for  the  purpose  of  so  modifying  it  as  to  comport  with  a 
supposed  matter  of  policy  or  even  duty. 

This  leads  me  to  the  third  proposition  already  referred  to 
aAne  of  the  foundations  of  the  plaintiff's  right  to  recover, 
to  wit;  That  the  grant  by  the  corporation,  to  the  parties 
through  whom  the  plaintiff  claims,  enabled  him  to  recover 
against  the  defendants  without  the  aid  of  any  proceedings 
taken  by  the  corporation  itsel£  In  a  lease  for  years,  it  depends 
upon  the  question  whether  the  estate  was  made  absolutely  to 
terminate  on  the  determination  of  a  condition  subsequent 
0(mtained  in  it,  or  only  a  right  of  re-entry  was  given,  as  in 
the  former  case  it  would  cease  atonoe.  (Parmelee  v.  Oawego 
and  Syracuse  B.  R.  Co,,  6  N.  T.  Sep.  74.  8.  O.  7  Bwrb. 
599.  Stuyvesant  v.  Davts,  9  Paige,  4SSJ.)  In  regard  to  a 
conveyance  in  fee,  however,  the  happening  of  a  condition  sub- 
sequent would  not  absolutely  revest  the  title  in  the  grantor. 
Upon  its  determination,  the  interest  of  the  grantor  and  his 
representatives  becomes  a  mere  possibility  of  reverter,  inca- 
pable of  being  assigned.  {Nicoll  v.  New  York  and  Erie  B. 
B.  Go.,  vhi  supra.  Phasnix  v.  Commissioners  of  Emigres 
Hon,  12  How.  Pr.  1.)  Of  course  if  the  condition  in  question 
h^  subsequent,,  ^Q  present  plaintiff  can  not  take  advantc^ 
of  it. 

The  very  result  last  mentioned  is  sought  to  be  availed  of  to 
fortify  the  argument  already  alluded  to,  founded  on  a  sup- 
posed duty  and  intention  of  the  corporation  in  the  reservations 
in  the  Clarke  grant  ^  as  establishing  that  it  could  not  have 
been  intended  to  be  brought  about.  But  without  some  grant 
tmder  which  thcT  riparian  owners  could  claim,  they  w^re  pow- 
erless to  overthrow  the  Clarke  grant,  and  they  certainly  de- 
rived no  new  powers  from  it,  or  any  thing  contained  in  it.  The 
jGsbct  that  they  are  now  in  a  position  to  claim  some  rights  if 
the  Clarke  grant  is  held  for  naught,  by  virtue  of  a  grant  from 


464        CASES  IN  THE  SUPtlRIOB  COUBT. 

Towle  9.  Palmer. 

the  grantors  of  it,  gives  color  to  the  idea  that  they  mnst  hare 
been  the  persons  intended  to  have  the  benefit  of  the  condition 
in  question,  but  that  alone  could  not,  in  law,  give  them  a 
positive  right  to  avail  themselves  of  such  a  reservation  when 
not  mentioned  therein. 

If  any  argument  is  to  be  drawn  in  favor  of  either  view  of 
the  statiite  of  1807,  or  of  the  terms  of  the  Clarke  grant,  on 
the  ground  of  inconvenience  in  the  former  case  or  great  injis- 
tice  in  the  latter,  it  is  in  favor  of  the  present  defendants.  If 
the  statute  is  regarded  as  a  grant  of  a  right  to  riparian  own- 
ers, cognizable  in  a  court  of  law.  and  no  grant  could  be  made 
by  the  corporation  until  it  was  ascertained  who  those  owners 
were,  or  if  every  grantee  from  them  took  his  grant  subject  to 
the  risk  of  a  mistake  by  them,  it  is  very  evident  that  the  pro- 
gress of  filling  up  and  making  streets,  which  is  declared  to  be 
the  object  of  such  statute,  would  be  very  slow.  The  corpora- 
tion is  not  endowed  with  any  means  of  determining  the  own- 
ership of  the  upland,  and  it  is  a  matter  of  every  day  ex|M$- 
rience  that  slight  matters,  not  easily  noticeable  or  discover- 
able, may  subvert  a  title.  In  the  meantime  the  interests  of 
the  city  of  New  York  must  suffer  from  the  delay,  unless  the 
corporation  itself  should  enter  upon  the  enormous  expense  of 
filling  up  a  large  space  of  land  on  its  borders  under  water.  If 
the  legislature  had  intended  the  riparian  owners  according  to 
their  interest  to  acquire  forthwith  a  right  to  the  land  under 
water,  they  would  have  granted  it  to  them  directly.  But  their 
legislation  was  conducted  in  such  form  as  to  reserve  to  them- 
selves control  over  the  grant  in  case  it  was  not  made  to  the 
right  person.  It  was  not  to  be  supposed  that  after  a  grantee 
of  the  corporation  had  expended  immense  sums  of  money  in 
filling  up  land  under  water,  under  a  pardonable  mistake  of 
ownership,  they  would  be  so  unjust  as  to  wrest  the  fruits  of 
their  labor  and  expenditure  from  them  for  the  benefit  of  any 
one  who  might  turn  out  to  be  technically  the  true  owners, 
although  they  never  asserted  their  rights,  but  lay  by  and  saw 
the  improvement  advancing,  without  notice  or  remonstrance. 
If  the  Clarke  grant  be  construed  to  vest  no  estate,  unless 
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the  grantees  were  at  the  time/  npon  a  critical  ezaminatioii, 
owners  of  the  upland,  it  would  be  a  snare  for  the  grantees  to 
induce  them,  in  the  expectation  of  acquiring  title,  to  incur  a 
great  expense  and  become  liable  for  the  payment  of  rent,  when 
the  corporation  of  the  city  could  at  any  time,  without  notice 
to  them,  make  a  new  grant  to  a  newly  discovered  owner  for  a 
price  commensurate  with  the  enhanced  value  of  the  lands.  It 
wpuld  work  injustice  to  the  grantees,  therefore,  if  the  condi- 
tion in  it  was  to  be  construed  as  being  jpreceden^  and  not  sub* 
sequent  to  the  vesting  of  the  estate,  so  thereby  as  to  take  away 
all  opportunity  for  at  least  remonstrtmce  against  the  injustice 
of  taking  away  the  land. 

Unless,  therefore,  the  statute  of  1807  is  to  be  construed  as 
not  merely  indicating  a  policy  on  the  part  of  the  state,  but 
also,  as  also  conferring  indefeasible  vested  rights  on  the  own- 
ers of  all  the  upland  adjoining  the  land  directed  by  that  stat- 
ute to  be  conveyed,  or  it  so  fiBu:  carries  out  such  policy  as  to 
convert  the  corporation  of  New  York  into  trustees,  which 
would  equally  make  such  riparian  rights  vested,  and  the  grant 
in  question,  whatever  its  language  may  be,  is  to  be  construed 
simply  as  a  means  to  preserve,  or  at  least  as  not  interfering 
with  such  rights,  the  defendants  are  entitled  to  judgment  in 
their  favor.  For  the  reasons  already  assigned,  I  can  not  con- 
sider either  view  sound  or  supported  by  any  thing  contained 
in  the  statute  or.  the  grant 

I  do  not  very  clearly  see  how  any  question  of  adverse  posse- 
sion can  properly  arise  in  this  case.  Both  parties  claim  title 
under  grants  from  the  same  sources,  and  that  title  must  be 
confined  to  the  legal  effect  of  such  grants.  Possibly  a  ques- 
tion of  the  waiver  or  release  of  the  condition  in  the  grant  to 
'  the  corporation  by  the  state,  or  by  the  corporation  in  its  grant 
to  Mrs.  Clarke's  heirs,  might  arise  by  their  neglect  for  so  long 
a  time  to  enforce  it,  while  at  the  same  time  they  allowed 
parties  innocently,  and  in  good  fitith,  to  incur  expense  in 
making  land  above  water  under  the  mistaken  belief  that  they 
were  owners.  It  could  hardly  be  the  law  that  long  after  the 
riparian  owners  had  lost  their  right  to  the  upland  by  adverse 
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poBfieaBion^  granteeB  oi  the  low  land  could  be  dispoaHeesed  by 
proTiog  tlnat  they  bad  Bot  been  owners  df  the  foimer  at  the 
time  of  the  ghtnt 

I  ihink,  therefoie,  upon  the  grounds  that  the  ooiporationof 
the  oity  could  make  the  grant  it  did  to  the  heirs  of  His. 
Clarke,  subject  only  to  be  diyested  by*  state  action,  and  that 
stch  corpoiatidn  oould  not  oonyey  any  rights  of  entry  for  any 
detttmination  of  the  condition  of  such  grant,  the  plaintiff 
was. not  entitled  to  recover,  and  the  defendants  are  entitled  to 
a  new  trial  on  the  usual  terms. 

The  judgment  should  therefore  be  reversed,  with  costs  to 
abide  the  event,  and  a  new  trial  had. 

.  BoswCBi3H,  Clu  J.  The  record  of  the  judgment  in  Totde 
V;  Famey  was  received  in  evidence  against  the  objection  and 
eleeptioii  of  the  defendants.  It  was  not  objected  to  as  in- 
competent, or  aa  not  being  the  best  evidence  of  any  fact  which 
it  ^pvlas  introduced  to  prove,  but  was  objected  to^'as  irrelevant." 

.  The  jury  wei^e  instructed  that  in  determining  whether  Towle 
had  title.to  lots  N09. 117  and  118,  they  must  decide  that  ques- 
^n  ^^irrespective  of  any  decree  or  judgment  in  the  case  of 
Towle  TV  Ibarney;"  that  the  plaintiff  ^^  must  prove  his  title,  w 
ikis  mf,ito.  the  loto  Nos.  117  and  118,  precisely  as  he  was 
requii^  to  do  in  that  cafle;''  or,  in  other  words,  that  the  re- 
cord in  Totoh  v.  Famey  was  not  any  evidence  in  this  snit, 
and,  a|  •against  the  present  defendants,  of  the  plaintiff's  title 
to.  those  lots. 

'  'That  record  proves  the  fiict  of  the  recovery  of  a  judgment 
establiahing  the  plaintiff's  right  to  thi^  possession  of  lot  Ko. 
118,  in  la  suit  against  a  person  in  actual  possession  of  it  The 
further  ievidence  that,  in  execution  of  that  judgment,  the 
pjlaintiff  was  put  in  posipession  of  this,  lot  on  the  25th  of 
October,  18S6,  estaUishes  the  further  fact  that  he  was  in 
actual  possession'  of  this  lot,  by  the  judgment  of  a  competent 
court,  over  three  yeata  before  the  makii^  of  the  water  grant 
to  him  of  the  date  of  November  29, 1859. 
The  record  proved  the  &ct  pf  recovery  of  possession  by  the 
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phintijffy  in  aa  action  ootnmenced  in  December/ 1849,  against 
the  persons  in  actual  possession  of  lot  No.  118,  and  deter- 
mined his  right  to  it  and  his  pre-emptive  right  to  the  irater 
grant  aa  against  them.  And  ^e  verdict  of  the  jury  in  this 
action  determines  his  right  to  it  and  his  preemptive  right  to 
the  water  grant,  as  against  these  defendatde. 

I  think  it  was  competent,  for  any  purpose  for  whidi  it  can 
be  seen  it  was  introduced ;  and  if  it  was  competent  for  any 
purpose,  the  exception  is  clearly  untenabla 

But  if,  on  any  principle,  it  can  be  said  that  it  was  an  irrele- 
vant or  immaterial  fact  that  he  recovered  possession  by  such  a 
judgment  (which  w^  do  not  concede,)  then  it  is  quite  clear 
that  the  introduction  of  it  could  not  possibly  have  prejudiced 
the  present  defendants,  upon  any  question  submitted  to  the 

The  observations  respecting  this  record,  are  applicable  to 
the  introduction  of  the  record  in  the  case  of  2W2e  v.  OorU 
landt  Woody  and  the  exception  taken  to  the  admission  of  the 
latter. 

The  exception  to  the  charge,  in  respect  to  the  question  of 
adverse  possession  by  the  defendants,  is  tmtenable.  The  charge 
was,  that  if  the  defendants  and  those  under  whom  they  claim, 
took  possession  of  the  premises  in  question  under  the  grant 
made  to  them  in  1837,  "by  commencuig  to  fill  up  the  land 
immediately,  «  «  «  and  hare  been  in  that  possession 
ftom  the  27th  of  February,  1840,''  the  defendants  were  en- 
titled to  a  verdict. 

"  But  if  they  commenced  to  fill  up  in  1837,  and  ceaaed  or 
abaHdaned  the  work,  then  that  possession  would  not  be  such 
as  the  law  requires  to  give  them  title  by  reason  of  holding 
adverse  poseelBsion."  * 

The  point  of  this  branch  of  the  charge  is  that  in  respect  to 
a  possessicm  alleged  to  consist  of  occupation,  in  JiUing  up  the 
premieeSy  it  ceases  when  the  process  of  filling  in  ceases  and 
the  work  of  filling  in  ie  abandoned:    In  this  there  is  no  error. 

The  words  "and  ceased  or  abandoned  the  work,*'  clearly 
mean  a  total  cessation  of  the  work,  and  an  absolute  cessation 
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of  that  kind  of  occupation  of  the  lot  of  which  the  judge 

speaks  in  this  part  of  his  charge. 

All  other  of  the  exceptions  to  the  charge  are  disposed  of  by 
numerous  decisions  in  the  court  of  last  resort,  save  the  excep- 
tion to  so  much  of  the  charge  as  states  that  the  grant  of  tke 
premises  in  question,  of  the  date  of  the  31st  of  March,  1837, 
to  the  heirs  of  Mary  Clarke,  was  void,  and  vested  no  estate  in 
them  if  they  were  not  then  the  legal  owners  of  the  lots  Kos. 
117  and  118. 

The  grant  itself  declares  that  it  is  made  ^^upon  this  ex- 
press condition,  that  if  at  any  time  hereafter  it  shall  appear 
that  the  said  parties  of  the  second  part  (such  grantees)  were 
not  at  the  date  of  these  presents,  seized  of  a*  good,  sore, 
absolute  and  indefeasible  estate  of  inheritance  in  fee  simple, 
of,  in  and  to  the  lands  and  premises  on  the  easterly  side  of  the 
line  of  high  water,  and  adjoining  to  the  water  lot  and  ground 
under  water  hereby  conveyed  or  intended  so  to  be,  *  *  • 
then  «>  o  o  these  presents,  and  every  article,  clause  and 
thing  herein  contained,  shall  be  absolutely  null  and  void." 

They  were  not  then,  have  not  since  then  been,  and  are  not 
now,  the  owners  of  the  lots  Nos.  117  and  118,  nor  had  they  then 
any  interest  or  estate  therein.  But  the  title  to  them  was  then 
in  this  plaintiff's  grantors. 

A  grant  of  the  premises  in  question  was  made  to  the  plam- 
tiff,  as  owner  (he  then  being  the  owner  and  in  actual  posses- 
sion) of  lots  117  and  118,  on  the  29th  of  November,  1859; 
and  if  the  grant  to  the  heirs  of  Mary  ClUrke  shall  have  no 
greater  effect  given  to  it  than  the  grant  itself  declares  shall 
be  given  to  it,  then  it  is  no  obstacle  to  a  recovery  by  the  plain- 
tiff in  this  action. 

Assuming  the  verdict  in  this  action  to  have  been  rendered 
upon  competent  evidence,  and  that  all  the  exceptions  taken 
by  the  defendants,  saving  the  one  now  under  consideration, 
are  untenable,  it  would  seem  to  follow  that  the  plaintiff's 
right  to  recover  the  premises  in  question  is  ae  perfect  and  ab- 
solute (looking  only  to  the  substantial  rights  of  the  parties) 
as  it  would  be  if  the  grant  to  the  heirs  of  Mary  Clarke  did 
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not  embrace  the  premises  sabseqnently  granted  to  the  plain- 
tiff by  the  grant  of  November  29,  1859. 

The  corporation,  in  making  grant  of  land  under  water,  cov- 
ering and  contiguons  to  the  premises  in  question,  conveyed  by 
lines  running  easterly  and  westerly  parallel  with  25th  and 
26th  streets.  This  is  true  of  all  the  grants  given  in  evidence. 
The  corporation  may  properly  so  grant,  and  the  owners  of  the 
upland  can  not  object  thereto.     {Nott  v.  Thayer ^  2  Bosw.  10.) 

It  may  be  true  that  the  corporation  i)9  the  owner  of  the  land 
between  25th  and  26th  streets,  on  the  Hudson  river,  between 
high  and  low  water  mark,  and  as  such,  might  have  given  title 
thereto  to  any  one  purchasing  prior  to  the  act  of  February 
25th,  1826,  and  perhaps  subsequently  thereto,  (Furman  v. 
The  Mayor,  <to.  5  8andf.  16  ;  8.  G.  6  8dd,  667 ;)  and  yet  it 
will  not  follow  that  the  owners  of  the  upland  are  not  abso- 
lutely entitled  to  a  pre-emptive  right  to  a  grant  of  the  land 
under  water  to  which  that  act  relates,  to  the  exclusion  of  the 
corporation  or  of  its  grantee  of  the  land  between  high  and  low 
water  mark,  where  such  a  grant  had  been  or  is  about  to  be 
made. 

That  statute  directs  the  commissioners  of  the  land  office  to  . 
issue  letters  patent  granting  to  the  mayor,  &c.  the  lands  under 
water,  ''  at  and  from  low  water  mark,  and  running  four  hun- 
dred feet  into  the  said  river''  (the  Hudson  river)  ^^from  a 
point  on  the  easterly  shore  of  said  river,  four  miles  north  from 
Bestaver's  Killetje,  «  «  «  to  Spuyten  Duyvel's  Creek," 
(Davie^  Laws  of  New  York,  675,  676,)  and  impresses  upon, 
and  subjects  the  letters  patent  and  the  gr^t  thereby,  to  the 
provision,  "that  the  proprietor  or  proprietors  of  the  lands 
adjacent,  shall  have  the  pre-emptive  right,  in  all  grants  made 
by  the  corporation  of  the  said  city,  of  any  lands  under  water, 
granted  to  the  said  corporation  by  this  act." 

It  is  the  obvious  purpose  of  this  statute,  to  secure  to  own- 
ers of  the  upland,  to  the  exclusion  of  the  corporation  as  owner 
of  the  space  between  high  and  low  water  mark,  a  pre-emption 
right  to  the  lands  under  water  to  which  that  act  relates,  in 
the  event  of  the  corporatidn  making  grants  of  the  same. 
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The  act  of  April  3,  1807,  {Davietf  Laws  of  New  York, 
434,  §  15,)  impresseB  the  same  condition  and  right  upon  all 
the  lands  under  water  to  which  that  act  relates,  and  that 
covers  the  space  hetween  Bestaver's  Killetje  and  a  point  four 
miles  north  thereof,  and  between  low  water  mark  and  a  line 
extending  four  hundred  feet  into  the  Hudson  river. 

The  act  of  April  12,  1837,  (Davies'  Laws,  799,)  vests  in 
the  mayor,  &c.  of  New  York,  title  to  the  lands  in  the  Hudson 
river,  between  Hammond  and  135th  streets,  extending  west- 
erly from  the  line  of  the  former  grants,  to  the  westerly  side 
of  13th  avenue,  as  regulated  by  that  act.  That  act  gives  to 
thfi  poprietors  of  grants  theretofore  made  by  the  corporation, 
of  lands  within  the  four  hundred  feet,  the  pre-emptive  right 
in  all  grants,  of  any  lands  under  water,  granted  to  the  corpo- 
ration by  the  act  of  April  12,  1837,  **  adjacent  to  and  in  front 
of  the  lands  under  water  so  heretofore  granted ;"  and  it  also 
secures  to  '^the  proprietors  of  lands  having  a  pre-emptive  right 
to  grants  of  lands  under  water  by  virtue  of  the  said  act,"  (of 
February  25, 1826,)  '^  the  same  pre-emptive  right  in  all  grants 
made  by  the  said  mayor,  aldermen  and  commonalty  of  the 
.city  of  New  York,  of  any  lands  under  water  granted  to  them 
by  this  act/'  (viz.  the  act  of  April  12,  1837.) 

The  obvious  meaning  of  these  statutes  is,  that  all  the  lands 
under  water  embraced  within  the  grants  authorized  by  them, 
shall  be  granted  (if  any  grants  be  made  thereof)  to  the  pro- 
prietor or  proprietors  of  the  land  adjacent ;  that  is,  to  the 
proprietors  of  the  adjacent  uplands,  and  not  be  vested  inde- 
feasibly  in  the  corporation  as  owners  of  the  land  between  high 
and  low  water  mark  where  it  had  made  no  conveyance  pi  the 
same,  or  in  its  grantees  of  such  tide  way  where  it  had  granted 
the  same  to  persons  not  proprietors  of  the  adjacent  uplands, 
if  any  such  grants  had  been  made. 

It  could  not  have  been  the  intent,  nor  is  it  an  equitable  or 
necessary  construction  of  the€M)t  of  April  12,  1837,  to  require 
a  grant  of  the  land  under  water  conveyed  by  this  act  to  any 
person  who  might,  by  misrepresentation  in  regard  to  his  title 
to  adjacent  upland,  or  by  reason  of  the  mistake  of  the  cor- 
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poraUon  in  that  behalf,  have  obtained,  prior  to  April  12, 1837, 
a  grant  of  land  under  water  to  the  outer  line  of  the  four  hun* 
dred  feet  first  granted. 

The  phrase,  "  the  proprietor  or  proprietors  of  the  adjacent 
lands,"  is  found  in  the  act  of  May  5th,  1786,  (1  Laws  o/Netd 
Tarkj  Oreenl  ed.  284,  §  18,)  and  in  the  act  of  April  6,  IfiUlS, 
(1  B.  S.  293,  §  14)  While  in  I  B.  S.  208,  §  77,  sec.  67, 
the  more  brief  expression,  '^  the  proprietor  of  the  adjacent 
lands,"  is  employed.  In  all  of  these  statutes,  and  in  those  of  * 
April  3, 1807 ;  February  25, 1826,  and  April  12,  1837,  which 
use  the  words,  "  the  proprietor  or  proprietors  of  the  land  ad- 
jacent," ihe  proprietors  spoken  of  are  the  persons  owning  the 
upland  adjacent. 

The  Bevised  Statutes  (1  J?,  ff.  208,  mpra,)  not  only  pro- 
hibit the  making  of  a  grant  '^to  any  person  other  than  the 
proprietor  of  the  adjacent  lands,"  but  declares  that  every  such 
grant  that  shall  be  made  to  any  other  person  shall  be  yoid. 
This  provision  of  the  Bevised  Statutes  was,  perhaps,  enacted 
to  save  the  necessity  of  bringing  a  scire  facias^  or  proceedings 
by  bin  va,  chancery,  or  by  information,  where  a  second  patentee 
found  that  by  mistake  or  misrepresentation  a  prior  patent  had 
been  issued  to  one  not  entitled  to  it,  in  order  to  procure  it  to 
be  vacated.  {Jackson  v.  Latcton,  10  John.  23.  Jackson  v. 
Hart,  12  id.  77.) 

The  decisions  in  these  two  cases  proceed  on  the  principle 
that  letters  patent  are  matters  of  record,  and  can  not  be  im- 
peached collaterally.'  The  courts  say  that  "unless  letters* 
patent  are  absolutely  void  on  the  ftice  of  them,  or  the  issuing 
of  them  was  without  authority,  or  was  prohibited  by  statute, 
they  can  only  be  avoided  in  a  regular  course  of  pleading,  in 
which  the  fraud,'  irr^;ularity  or  mistake  is  directly  put  in 
issue."  Jackson  v.  Lawfbn,  (10  John.  26  ;)  The  People^  (tc. 
V.  Mauran,  (5  JD^io,  389  ;)  WiUiams  v.  Sheldon,  (10  Wend. 
654,)  and  Jackson  v.  Marshy  (6  Cowen,  281,)  were  decided 
on  that  principle. 

The  water  grants  made  by  the  corporation  of  the  city  6t 
New  York,  are  not  "matters  of  record"  in  any  such  sense  as 
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letters  patent,  issued  by  the  state  ara  The  grant  oontaining 
the  condition  in  qnestion,  is  by  an  ordinary  deed  of  convey- 
ance. 

The  object  of  the  declaration  in  the  water  grant,  that 
'^  these  presents  and  the  estate  hereby  granted,  are  upon  this 
express  condition,"  o  «  o  o  that  "these  presents  and 
every  article,  clause  and  thing  herein  contained  shall  be  abso- 
lutely null  and  void,"  if  it  shall  at  any  time  appear  that  tiis 
grantees  were  not  the  proprietors  of  the  adjoining  land  on  the 
easterly  line  of  high  water  mark,"  was  probably  the  same  as 
that  of  the  clause  of  the  Bevised  Statutes,  which  declares  that 
a  patent  issued  to  a  person  not  entitled  to  it,  shall  be  void. 

The  object  and  design  were,  that  the  actual  owner  of  the 
adjacent  land  who  had  obtained  a  second  water  grant,  might, 
in  the  suit  in  which  he  established  'his  title  to  the  adjacent 
upland,  and  consequently  to  such  a  grant,  recover  from  a  prior 
grantee  of  the  land  under  water,  whose  grant,  by  its  own 
terms,  was  absolutely  void,  without  instituting  a  suit  for  the 
single  and  sole  purpose  of  avoiding  such  prior  grant. 

No  cases  have  been  cited'  which  require  the  court  to  give  to 
the  water  grant  made  to  the  heirs  of  Mary  Clarke  any  force 
and  effect;  as  the  grant  itself  declares,  that  on  the  ftctB 
appearing  which  are  established  on  this  trial,  it  shall  be  abso* 
lutely  null  and  void. 

I  conclude,  therefore,  that  if  there  be  no  obstacle  to  the 
plaintiff's  recovery  except  the  fact  of  this  prior  grant,  the 
judgment  should  be  ajfirmed. 

The  fact  that  the  water  grant  also  declares  that  it  shall  be 
null  and  void,  for  the  further  cause  that  the  grantees  make 
default  in  the  performance  of  any  of  the  covenants  on  their 
part  therein  contained,  and  the  parties  of  the  first  part  may 
forthwith  «nter  upon  the  premises,^  and  shall  thereafter  be 
seised  of  the  same,  discharged  of  any  claim  of  the  grantees, 
does  not  militate  against  this  view. 

It  would  be  just,  and  but  a  proper  precaution,  to  provide 
for  the  right  of  r^-entry  in  case  of  a  &ilure  by  them  to  per- 
form their  covenants. 
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The  oorporatioa  thereby  resumed  the  power,  in  case  the 
grantees  had,  by  mistake,  obtained  a  grant,  when  the  right  to 
it  was  ii^  others,  to  repossess  itself  of  the  granted  property, 
and  thus  be  in  a  condition  to  perform  its  djity  to  the  owner 
of  the  ac^acent  upland,  and  prevent  his  right  b^ng  barred  by 
adverse  possession,  if  perchance  it  could  be  thus  barred. 

It  is  only  on  the  ground  that  the  heirs  of  Mary  Clarke  were 
supposed  to  be  '^  seised  of  a  good,  sure,  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple  of)  in,  and  to  the 
lands  and  premises  on  the  easterly  line  of  high  water  and 
adjoining  to  the  water  lot  and  ground  under  water,''  conveyed 
by  the  grant  of  the  31st  of  March,  1837,  that  such  grant  was 
made*  It  declared  that  it  was  made  and  granted  upon  the 
express  condition  that  it  should  '^be  absolutely  null  and 
void''  if  it  should  appear *that  they  were  not  so  seised. 

Instead  of  their  being  so  seised,  the  plaintiff's  grantors  had 
such  title.  The  plaintiff  was  litigating  the  question  of  title 
to  the.adjacent  uplands  from  December,  1849,  to  the  2ffth  of 
October,  1856,  with  the  tenants  of  the  heirs  of  Mary  Clarke, 
who  were  in  actual  possession ;  and  having  established  his 
title,  as  against  them,  a  water  grant  of  land  under  water, 
parallel  with  25th  street,  and  of  even  width  with  his  adjacent 
upland,  was  made  to  him  on  the  29th  of  November,  1859. 

He  had  done  nothing  to  waive  or  forfeit  Ids  pre-emptive 
right  to  such  grant.  At  all  events,  there  is  no  evidence  tend- 
ing to  show  that  such  is  the  fact. 

The  premises  in  question  are  part  of  the  land  under  water, 
conveyed  by  said  grant. 

His  pre-emptive  right  is  absolute.  He  is  the  proprietor  of 
the  adjacent  upland,  and  as  such  proprietor  has  a  water  grant 
of  the  premises  in  question,  and  there  is  no  obstacle  to  his 
recovery  in  this  suit  except  the  prior  grant  to  the  heirs  of 
Mary  Clarke,  and  thaitj  by  its  own  terms,  is  declared  to  be 
absolutely  null  and  void  on  the  fact  appearing  which  has  been 
established  on  this  trial. 

This  pre<remptive  right  is  so  definite  and  tSbsolute,  that 
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oourtfl  will  protect  it     (Atm&ar  v,  Alexander^  10  PcAgt^ 
671.    Furman  v.  The  Mayor,  dtc  6  Sand/.  16.) 

The  remarks  of  the  court  in  Lytle  v.  The  State  of  ArkaMos, 
(9  How.  S.  Gt.  314,)  in  relation  to  the  character  and  quality 
of  the  pre-emptiYe  right  asserted  in  that  case,  are  equaUy 
pertinent  to  the  pre-emptiye  right  in  question.  The  court 
say:  ^' The  claim  of  a  pre-emption  ia  nof  that  shadowy  right 
which,  by  some,  it  is  considered  to  be»  Until  sanctioned  by 
law,  it  has  no  eitistence  as  a  substantiTe  right.  But  when 
conveyed  by  the  law,  it  becomes  a  legal  right,  subject  to  be 
defeated  only  by  a  failure  to  perform  the  conditions  annexed 
to  if  The  considerations,  of  public  policy  which  led  to  the 
creation  of  the  pre-emptiye  rights  there  under  cpnsideration, 
are  not  the  same  as  those  which  led  to  securing  in  the  case 
before  us,  by  positive  statute,  ''the  pre-emptive  right  in  all 
grants  made  by  the  corporation  of  the  said  city,  (New  Y<ffk,) 
of  any  lands  under  water,  granted  to  the  said  corporation  by 
this  act,''  (the  act  of  February  25th,  1826,)  to  ''the  propri* 
etor  or  proprietors  of  the  lands  adjacent."  But  the  latt^  act 
is  founded  in  obvious  considerations  of  public  justice  and  the 
equities  of  the  individuals  owning  the  lands  adjacent 

The  words  of  the  statute  decla^ng  and  perfecting  theee 
rights,  are  as  clear  and  peremptory  as  can  well  be  selected. 

It  was  not  intended  that  the  corporation  should  have  the 
power  and  authority,  if  it  made  grants  of  these  lauds,  to  make  < 
them  to  any  one  except  the  proprietors  of  the  lands  acyacent, 
unless  the  latter  did  some  act  or  were  guilty  of  some  omisaon 
which  would  defeat  the  pre-emptive  right  thus  declared. 

And  every  person  taking  a  grant,  either  as  original  grantee 
or  assignee,  takes  it  with  notice  of  the  right  of  the  true  pro- 
prietor of  the  lands  adjacent.  {Brush  v.  Ware,  15  Pet.  8. 
Ct.  93.) 

These  views  will  aid  in  properly  determining  the  question, 
whether  the  condition  in  question  contained  in  the  grant  of 
the  Slat  of  March,  1837,  shall  be  deemed  a  condition  prece- 
dent or  subsequent. 

There  are  many  cogent  considerations  why  the  condition  in 
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quefltion  should  be  treated  as  af  condition  precedent,  and  not 
88  a  condition  sabeequent,  with  all  the  consequences  attaching 
to  the  application  of  the  technical  rules  of  that  branch  of  the 
law,  to  this  case. 

First.  It  is  held,  and  acted  on  as  a  basis  of  judicial  ded- 
flion,  that  there  are  no  technical  words  hj  which  a  condition 
precedent  can  be  distii^uished  finom  a  condition  subsequent. 
That  whether  it  be  the  one  or  the  other  is  a  matter  of  con«- 
struction,  and  depends  upon  the  intenUon  of  the  party  crea^^ 
ing  the  estate.  (NicoU  v.  New  York  and  Erie  S.  B.  Oo.^  12 
N.  Y.  Rep.  121.)  That  conditions  subsequent  are  notfistvored 
in  the  law,  and  can  only  be  reserved  for  the  benefit  of  the 
gramtar  and  his  heirs,  and  no  other  can  take  advantage  of  a 
breach  of  them.  {Id.  131.)  That  where  a  fee  simple,  with*- 
out  a  reservation  of  rents,  is  granted  upon  a  condition  subse- 
quent, there  is  no  estate  remaining  in  the  grantor ;  there  is 
simply  a  possibility  of  reverter.  That  this  is  not  an  estate, 
but  a  bare  possibility,  which  will  not  in  equity  even  give  an 
assignee  of  it  a  right  to  the  interposition  of  a  court  of  equity, 
to  divest  an  estate  for  the  breach  of  a  condition  subsequent 
(/A  132.) 

Second.  The  corporation  had  not  capacity  to  grant,  law- 
fully, in  fee  simple,  absolute,  the  premises  in  question,  to  any 
persons  except  the  owners  of  the  adjacent  upland,  unless  they 
had  done  some  act  to  waive  or  dispose  of  their  pre-emptive 
right  to  the  grant.  If  about  to  make  a  grant  to  persons  not 
entitled,  the  corporation  would  be  restrained  by  injunction,  at 
the  suit  of  those  having  the  pre-emptive  right,  provided  the 
latter  offered  to  take  a  grant  on  terms  as  favorable  to  the  cor* 
poration.  So,  too,  if  the  corporation  should  make  a  grant  to 
persons  not  entitled,  a  suit  might  be  brought  by  those  en- 
titled, against  the  grantees  and  such  corporation,  to  avoid  the 
grant,  and  compd  a  grant  to  the  plaintiflEs.  The  reasoning  of 
the  court  in  Furman  v,  The  Mayor,  <tc.  (5  Sand/.  16,)  and 
Armour  v.  Alexander,  (10  Paige,  671,)  ftdly  supports  these 
views. 

The  corporation  was  not,  therefore,  the  owner  of  the  prem- 

Rob.— I.  30 
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iaes  granted,  in  fee  simple,  absolute.  They  held  them  in  trusty 
in  sach  sense  that,  if  they  determined  to  grant  them,  the 
owners  of  the  adjacent  uplands  would  be  entitled  to  the  grant 
if  they  desired  it,  and  would  take  it  on  terms  as  favorable  to 
the  corporation  as  others  would. 

Not  bemg  owners  in  fee  simple  absolute,  they  and  th^ 
successors  are  not  alone  interested  in  the  condition  in  question, 
nor  are  they  the  only  persons,  or  in  &ct  the  persons  who  should 
be  deemed  to  have  been  designed  to  be  protected  by  it 

Third,  Not  being  a  condition  which  can  be  deemed  to  have 
been  inserted  as  a  reservation  for  the  benefit  of  the  '^grantcNr 
and  his  heirs,''  alone  or  primarily,  the  plaintiff  and  his 
grantors  of  the  adjacent  upland,  are  not  to  be  regarded  as 
strangers,  having  no  interest  except  that  of  a  possibility  of 
reverter.  They  had  a  pre-emptive  right  to  the  grant,  which 
was  a  perfect,  l^;al  right,  and  have  done  nothing,  nor  omitted 
to  do  any  thing,  to  waive  or  forfeit  that  right 

Fourth.  By  1  B.  8.  747,'  §  23,  the  assignees  of  the  lessor 
of  any  demise,  have  the  same  remedy  ^'by  entry,  action,  dis- 
tress or.  otherwise,  for  non-performance  of  any  agreement 
contained  in  the  lease  so  assigned,  «  «  «  orforthedoing 
of  any  waste  or  other  cause  of  forfeiture  as  their  grantor  or 
lessor  had  or  might  have  had,  if  such  reversion  had  remained 
in  such  lessor  or  grantor/'  And  by  section  25  {Id.)  the  provi- 
sion of  that  section  extends  ^^  as  well  to  grants  or  leases  in 
fee  reserving  rents,  as  to  leases  for  life  and  for  years." 

The  water  grant  to  the  defendant's  grantors,  of  the  31st  of 
March,  1837,  should  be  construed  in  view  of  the  positicm  of 
the  corporation  to  the  premises  in  question,  of  its  duty  to 
owners  of  the  adjacent  upland,  and  of  the  right  of  the  latter. 

The  grant,  before  reaching  the  condition  in  question,  jmx)- 
yides  that  in  case  of  fiulure  to  pay  the  yearly  rents  reserved, 
for  the  space  of  thirty  days  after  egiy  rent  becomes  due,  the 
corporation  may  re-enter,  &c.  Next  following  this  provision 
are  other  covenants,  occupying  some  eight  folios,  and  then 
come  these  clauses,  viz:  "And  it  is  hereby  further  cove- 
nanted and  agreed,  by  and  between  the  parties  to  these  presents, 
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and  the  true  intent  and  meaning  is  hereby  declared  to  be  that, 
this  present  grant  shsXl  not  be  deemed,  construed  or  taken 
^  ^  ^  to  operate  further  than  to  pass  the  estate,  right, 
title  or  interest  they  have  or  may  lauf/uUj  claim  by  virtue  of 
their  several  charters  and  the  variovs  acts  of  the  legislature 
of  the  people  of  the  state  of  New  York;  and  it  is  further 
expressly  understood  and  agreed,  and  these  presents  Bjjd  estate 
hereby  granted,  are  upon  this  express  condition^  that  if  at 
any  time  hereafter  it  shall  appear  that  the  said  parties  of  the 
second  part,  were  not,  at  the  date  of  these  presents,  seised  of 
a  good,  sure,  absolute  and  indefeasible  estate  of  inheritance, 
in  fee  simple  of,  in  and  to  the  lands  and  premises  on  the 
easterly  side  of  the  line  of  high  water  mark  and  adjoining 
to  the  wat^  lot  and  ground  under  water  hereby  conveyed, 
*  ^  then  ^  ^  these  presoits,  and  every  article,  clause 
and  thing  herein  contained,  shaU  be  ahsolutdy  null  and  void.** 

These  provisions  indicate  a  clear  intent  not  to  make  any 
grant  which  could  in  any  way  interfere  with  the  pre-emptive 
right  of  the  true  owner  of  the  adjacent  upland  to  a  water 
grant.  It  is  a  clear  declaration  of  an  intent  not  to  transfer, 
or  to  be  deemed  to  have  attempted  to  transfer  any  estate  in 
the  premises  purporting  to  be  conveyed,  unless  the  grantees 
were  at  that  time  absolute  owners,  in  fee  simple,  of  the 
adjacent  upland.         * 

All  the  covenants  in  this  grant,  on  the  part  of  the  grantees, 
were  no  more  or  less  valuable  to  the  corporation,  whether  the 
grantees  were  or  were  not  such  owners.  And  that  condition 
was  manifestly  inserted,  not  for  the  benefit  of  the  corporation, 
the  grantor,  but  for  the  benefit  of  the  actual  owners  of  the 
adjacent  upland,  and  that  the  grant  might  not  be  an  obstacle 
to  making  an  operative,  valid  grant  to  such  true  owners, 
whenever  it  appeared  that  the  grantees  were  pot  the  true 
owners.  /  .  \  . 

In  any  other  view  it  is  puerile.  The  torporation  had.no 
pecuniary  or  proprietary  interest  to  be  {^tected  by  it  Bdt 
it  owed  a  duty  to  the  true  owner  of  the  adjacent  upland,  who-  ; 
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ei^r  he  might  be,  and  that  daty  it  designed  to  perform  &ith^ 
fUly. 

Treated  as  a  oonditicm  snbseqnent,  there  is  no  act  or  dnty 
devolved  upon  or  stipnhited  for  by  the  grantees,  the  non-per- 
formanee  or  non-observance  of  which  is  to  be  a  cause  of  for- 
feitim. 

There  is  no  event  to  happen  in  futuro^  the  happening  of 
which  is  to  be  a  cause  of  forfeiture. 

The  good  sense  of  the  condition  is,  that  if  the  grantees  do 
not  then  own  the  adjacent  upland,  they  take  no  estate;  and 
whenever  it  appears  they  were  not  the  owners,  the  corp(»«tioii ' 
i»  at  liberty  to  say  that  the  water  grant^  the  instrument  itself, 
and  all  its  provisions,  were  '^absolutely  null  and  void''  firom 
itsdate. 

It  did  appear  satisfactorily  to  the  corporation  on  the  27tfi 
of  October^  1859,  and  such  was  the  actual  fact,  that  the  hdis 
of  Mary  Clarke  were  not  the  owners  of  the  adjacent  upland, 
and  that  this  plamtiff  was ;  and  in  a  water  grant  of  that  date, 
the  corporation  granted  the  premises  to  the  plaintiff,  as  tlie 
person  entitled  to  such  grant,  and  the  grant  redtes  these  iaote. 

If  the  intent  of  the  grantors^  as  clearly  manifested  by  the 
grant'  itself,  is  to  determine  whether  the  condition  is  to  be 
treated  as  precedent  or  evbeequentf  then  it  should  be  hM  a 
condition  precedent 

It  is  a  condition  which  they  could  not  lawMly  discharge 
and  release. 

The  conclusion  is  not  weakened  by  the  fact  that  the  grant 
also  declares  that  if  the  grantees  make  defietult  in  any  of  their 
covenants,  the  same  consequences  shall  follow,  and  that  the 
grantors  and  their  successors  may  re-enter. 

That  provision  is  an  apt  and  proper  one  to  meet  the  case  of 
a  de&ult  on  the  part  of  the  grantees  to  perform  their  cove* 
nants,  and  has  full  force  in  being  applied  to  such  a  case.  It 
would  violate  the  clear  intent,  otherwise  expressed,  to  hold 
that  a  re-entiy  or  its  statutory  substitute,  was  designed  to  be 
the  only  remedy  left  to  the  corporation  or  the  owners  of  the 
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adjacent  upland  in  case  it  mu3  ascertained  to  be  trae  in  &ct 
that  the  grantees  did  not  own  the  adjacent  upland. 

Nor  does  this  view  interpose  any  difficulties  in  the  way  of 
the  corporation,  in  extending  the  exterior  lines  of  the  city, 
and  building  new  streets,  piers,  or  bulkheads. 

It  can  cut  off  the  pre-emptive  right  of  any  adjaooit  upland 
owner,  by  giving  notice  of  an  intent  to  mBke  water  grants  and 
inviting  bidders.  If  he  declines  to  take  a  grant  on  the  coi^ 
dition  that  no  estate  passes  if  he  be  not  the  ownffl-  <tf.the 
adjacent  upland,  and  obtains  one  on  such  terms,  he  has  no 
ground  of  complaint  legal  or  equitable,  because  he  has  run  the 
risk  of  making  large  outlays  on  the  premises.  It  is  a  matter 
of  judicial  history  that  for  more  than  forty  years  there  has 
been  a  succession  of  suits  between  the  devisees  of  Mary  Olaika 
and  purchasers  claiming  title  under  acts  of  the  l^islatuxe  of 
this  state,  and  proceedings  thereunder,  in  respect  to  the  title 
of  lots  belonging  to  the  estate,  whidi  is  the  upland  acyacent 
to  the  premises  in  question.  (Sinclair  v.  c/ad^on^  8  Oofoem^ 
643.  Gochran  v.  Van  Surlayj  20  Wend.  36&  TiHtOev.  For- 
ney, 14  N.  Y.  Bep.  423.  WiUiamaon  v.  Berry,  8  Stno.  £L 
Ot.  495.  Wiaiamaon  v.  Suydam,  24  id.  487.) 

So  far  as  the  reported  cases  speak  on  the  subject,  the  de^ 
visees  of  Mary  Olarke  and  those  to  whose  righta  the  grantees 
in  the  grant  of  the  3l8t  of  March,  1837,  have  succeeded,  had 
been  defeated.  I  do  not  on  this  aocount,  question  tiie  good 
fidth  of  such  grantees  in  applying  for  and  obtaining  tha* 
grant.    Their  good  fidth  does  not  enter  into  the  oontroversy^ 

But  matters  as  notorious  as  it  may  be  presumed  the  &ct 
and  result  of  these  litigations  were,  from  the  history  of  thrai 
found  in  the  reports  of  the  different  courts,  might  pi^perity 
predispose  the  corporation,  in  making  the  grant  in  question, 
to  declare  in  it  a  clear  intent,  and  insert  in  it  a  condition,  that 
no  estate  should  be  transferred  if  the  grantees  were  not  at  the 
date  of  the  grant  the  owners  of  the  upland. 

I  think  the  condition  in  question  was  inserted  to  dedaiB 
and  effectuate  such  an  intent,  and  that  this  is  apparent  finom 
the  grant  itself. 
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The  grantees  by  yirtne  of  their  grant  obtained  a  license  to 
enter  and  enjoy  the  premises  unmolested  by  the  corporation^  so 
long  as  they  should  perform  the  covenants  on  their  part^  and 
no  one  appeared  claiming  to  be  the  true  owner  of  the  adjacent 
upland. 

When  such  a  claimant  appeared,  and  was  what  he  claimed 
to  be,  the  corporation  had  the  right  and  it  was  its  duty  to 
make  a  grant  to  him. 

And  where,  in  a  suit  properly  brought  l^  him  to  recover 
possession,  he  establishes  his  ownership  of  the  adjacent  upland, 
the  grant  in  question  should  not  be  held  to  be  an  obstacle  to 
a  recovery.  The  defendants  are  not  in  a  position  to  claim 
that  the  grant  to  the  heirs  of  Mary  Clarke  vested  any  title  to 
the  premises  in  question,  in  the  grantees  named  in  it. 

Such  a  construction  is  adapted  to  subserve  the  ends  of  jus- 
tice, and  accords  with  the  intent  of  the  grantor  in  inserting 
the  condition  in  question,  as  manifested  by  the  grant  itself, 
and  all  surrounding  factft  to  which  its  recitals  clearly  point. 

If  the  defendants  had  any  equities  based  on  the  good  faith 
and  acts  of  the  grantees  in  the  grant  of  March  31,  1837,  they 
could  have  been  alleged  and  protected  in  this  action.  (PAt7- 
lips  V.  Oorham,  17  N.  T.  Bep.  270.) 

The  complaint  in  this  action,  in  its  third  article,  alleges  that 
the  defendants  pretend  to  claim  some  right  to  the  premises 
in  question,  that  this  claim  is  unlawful,  and  that  the  defend- 
ants' claim  to  the  lot,  and  the  possession  thereof,  are  fraudulent 
and  void  as  against  the  plaintiff. 

Without  requiring  any  allegations  of  the  complaint  to  be 
made  more  definite  and  certain,  as  provided  by  section  160  of 
the  Code,  the  parties  have  tried  the  cause  upon  its  whole 
merits,  without  any  objection  thereto  that  I  have  discovered, 
and  unless  the  plaintiff  must  bring  two  suits  instead  of  one, 
and  try  them  separately,  it  would  seem  that  his  right  to  the 
premises  in  question  has  been  fully  established,  and  the  judg- 
ment rendered  should  not  be  disturbed. 

I  have  already  considered  the  exceptions  to  that  part  of  the 
charge  relating  to  the  question  of  adverse  possession.    In 
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doiog  80,  no  doubt  was  suggested  whether  the  case  raised  any 
such  question  for  the  consideration  of  the  jury. 

I  think  it  by  no  means  clear  that  any  such  question  can 
be  raised  in  this  case,  and  if  it  can  not  be,  the  charge  in  that 
behalf  is  immaterial,  as  the  plaintiff  recovered  on  proof  of  his 
title  to  the  upland,  and  of  his  pre-emptive  right  to  the  water 
grant  which  has  been  executed  to  him. 

By  the  terms  of  the  grant  in  question,  the  grantees  agreed 
that  if  they  were  not  at  its  date  the  owners  of  the  adjacent 
upland  in  fee  simple  absolute,  the  grant  should  be  absolutely 
null  and  void.  They  entered  under  a  grant  containiDg'such 
an  agreement  on  their  part  Their  possession  has  been  quali- 
fied by  it,  and  subordinated  to  it 

It  ]»  not  adverse  to  the  corporation  in  respect  to  the  ques- 
tion of  the  title  to  the  premises  granted.  Their  possession 
has  been  under  the  grant,  with  no  claim  of  title  which  is  not 
qualified  by  these  provisions. 

The  defendants  and  their  grantors  have  occupied  imder  a 
grant  which  declares,  and  in  which  they  agree  that  their  occu- 
pation shall  be  deemed  to  be  without  title  or  right  to  claim 
any  title,  if  the  grantees  were  not,  at  the  date  of  the  grant, 
the  owners  of  the  adjacent  upland.  They  were  not  such 
owners.  Their  occupation,  therefore,  has  not  been  hostile  or 
adverse  either  to  the  city  corporation  or  their  quoBi  cestfUs 
que  trusty  the  actual  owners  of  the  adjacent  upland. 

Where  it  appears  that  the  title  claimed  is  subservient  to, 
and  admits  the  existence  of  a  higher  title,  the  possession  is 
not  adverse.  (Jdckson  v.  Johnson,  5  Cotoeny  74.)  The  claim 
of  title  on  the  part  of  the  defendants  and  their  grantors,  is 
Tmder  and  according  to  the  grant  By  the  very  terms  of  the 
grant,  and  the  agreement  in  it  qualifying  the  defendants'  pos- 
session, the  corporation  might  re-enter  after  the  lapse  of 
thirty  years,  as  well  as  at  the  e^d  of  ten  years,  on  its  appear- 
ing, or  proof  being  made,  that  the  grantees  in  the  grant  of 
March  31, 1837,  had  no  title  then  to  the  adjacent  upland. 

It  is  impossible  that  the  possession  can  be  deemed  to  be 
adverse,  in  its  commencement,  to  the  corporation,  in  such  sense 
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tiiat  twenty  years'  continuance  of  it  would  defeat  this  con- 
dition of  the  grant  and  convert  the  defendants'  title  into  a  fee. 
A  possession,  to  be  adverse^  must  be  accompanied  with  a  claim 
of  the  entire  tiiley  finee  form  all  conditions  and  limitations. 
(Ja^^kson  ▼.  HUly  5  Wend.  532.  Livingston  v.  Peru  Iron 
Oo.,  9  id.  511.  Thompson  v.  The  Mayor^  Ac.  11  N.  7.  Sep. 
115.  Hoyt  Y.  Dillon,  19  Barb.  644.  Btdler  Y.Phelps,  17 
Wmd.  642.    Burhans  y.  Van  Zandi,  7  N,  7.  Rep.  523.) 

K  the  condition  in  question  was  clearly  intended  by  the 
grantor  as  a  condition  precedent,  and  if  this  is  manifest  fiom 
the  tains  of  the  grant  and  notorious  surrounding  drcum- 
stanoes,  then  it  follows  that  the  defendants  took  possession, 
and  have  at  all  times  occupied  under  an  agreement  that  thqr 
should  not  be  deemed  to  havb  acquired  or  We  any  title,  if 
they  did  not  own  the  upland.  They  did  not  then  own,  and 
have  not  since  then  owned  the  adjacent  upland.  I  think, 
therefore,  that  their  possession  can  not  be  treated  as  adverse, 
within  the  rules  applicable  to  that  subject. 

If  these  views  are  correct^  the  judgment  should  be  affirmed. 
If  they  are  untenable,  it  will  foUow  that  these  pre-emptiTe 
xightSi  spedally  protected  as  they  are  by  statute,  and  notwith- 
standing the  apparent  e£fort  of  tiie  corporation  to  do  nothing 
io  prcQudice  or  affect  them,  are  destitute  of  substance,  and 
WOL  not  beeDJoyed  as  a  matter  of  right  by  those  to  whom  the 
law  declares  they  belong. 
.  I  think  the  judgment  should  be  affirmed. 

Judgment  reveroed,  with  costs  to  abide  the  event,  and  a 
new  trial  ordered. 
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Jkbsmiah  Towle^  plaintifF  and  appellant  vs.  Simpson  Tolak, 
et  al.  defendants  and  respondents. 

Where  different  parties  claim,  the  same  premises  nnder  conflicting  grants  from 
the  same  sonrce,  both  grants  being  upon  condition  that  the  grantee  is  the  tme 
owner  of  adjacent  lands,  possession  mider  snch  grant,  alone,  by  the  one  who 
was  not  the  true  owner  of  the  adjacent  lands,  can  not  be  deemed  adTerse,  so 
as  to  ripen  into  a  title  as  against  the  other. 

(Before  Bobwobth,  Oh.  J.  and  Moncbjjbf  and  Whitb,  JJ.) 
Heard  May  5, 1868;  decided  December  6, 1868. 

EzoKPnoKS  taken  on  the  trial  of  the  canse^  and  directed 
by  the  court  to  be  heard  in  the  first  instance  at  general  term^ 
jadgment  meanwhile  being  suspended. 

The  action  was  brought  to  recover  two  lots  of  land  on  the 
east  side  of  Elerenth  avenue,  in  the  city  of  New  York,  being 
the  first  and  second  lots  north  of  Twenty-fifth  street.  The 
land  originally  lay  in  the  Hudson  river,  six  hundred  and 
twenty-one  feet  west  of  high  water  mark,  and  four  hundred 
and  ninety-six  feet  west  of  low  water  mark.  Both  parties 
claimed  under  conflicting  grants  from  the  corporation  of  the 
city  of  New  York,  which  arose  firom  a  controversy  as  to  the 
title  to  the  adjacent  upland. 

The  cause  was  tried  before  Mr.  Justice  Bobebtson  and  a 
jury,  on  the  27th  of  January,  1862. 

In  all  respects  material  to  the  question  determined  on  these 
exceptions,  the  evidence  was  substantially  the  same  as  upon 
the  trial  of  the  preceding  case  of  the  same  plaintiff  against 
Palmer  6<a7. 

:  N.  Dcme  Ellingwood^  for  the  plaintiff 

Daoid  Dudley  Field,  for  the  defendants. 

By  the  Court,  Boswobth,  Oh.  J.  This  case  presents  two 
important  questions  discussed  in  my  opinion,  in  the  suit  of 
Towle  V.  Palmer  dt  Smith,  argued  at  the  December  general 
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term,  1862,  before  Justices  Bobebtsok,  Basboub  and  my- 
self, (a) 

On  one  of  those  questions,  viz.  whether  the  condition  in 
the  grant  of  March  31,  1837,  to  the  e£fect  that  the  grant 
should  be  deemed  null  and  void,  if  it  afterwards  appeared  that 
the  persons  named  in  it,  as  grantees,  were  not  then  ownera  in 
fee  of  the  adjacent  lands,  no  rule  was  given  to  the  jury. 

The  judge  assumed  in  his  charge,  and  instructed  the  jury,  that 
the  plaintiff  had  established  a  title  to  lots  117  and  118,  which 
for  the  purposes  of  the  trial,  was  to  be  deemed  a  good  one. 

It  was  submitted  to  the  jury  as  a  question  of  fact  whether 
the  defendants  and  their  grantors  had  possessed  land  advenelj 
for  more  than  twenty  years  before  this  suit  was  commenced ; 
and  the  jury,  on  this  issue,  found  for  the  defendants. 

The  judge  charged  that  the  deed  or  grant  of  March  31, 
1837,  was  sufficient  to  commence  what  is  called  in  law  advme 
possession  by  these  parties.  To  this  charge  the  plaintiff  ex- 
cepted. 

I  understand  this  part  of  the  charge  to  mean,  that  an  entry 
under  this  grant,  and  a  possession  of  the  premises  under  it, 
and  according  to  it,  would  constitute  a  possession  adverse  in 
its  commencement. 

Although  the  terms  of  this  part  of  the  charge,  viz.  ''for 
the  purposes  of  this  trial  I  shall  charge  you  that  that  deed  is 
sufficient  to  commence  what  is  called  in  law  an  adverse  pos- 
session by  these  parties,"  may  imply  that  the  learned  judge 
did  not  consider  the  instruction  as  unquestionably  accurate; 
it  is  to  be  treated  on  this  appeal  as  an  absolute  instnxctioD, 
as  to  the  accuracy  of  which  no  doubt  was  eztertained. 

For  reasons  stated  in  the  opinion  in  Towle  v.  Pahner  d 
Smithy  (supray)  I  think  this  part  of  the  charge  is  erroneous. 

If  erroneous,  for  the  reason  that  an  occupation  under  tiie 
grant  was  not  adverse,  it  will  be  uimecessary  to  consider  the 
further  portions  of  the  chai^  relating  to  the  question  of  ad- 
verse possession. 


(a)  Ante,  p.  487. 
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There  is  no  sn^efltioii  in  the  charge  that  there  has  been 
any  adverse  possession  of  the  premises  in  question^  nnlees  the 
poBsesdon  nnder  and  according  to  the  grant  was  itself  adverse. 

The  ohai^  is  that  "if  the  lots  in  controversy  were  * 
o  «  «  «  taken  possession  of  by  the  grantees,  under 
ike  corporation  grani  of  1837  to  the  heirs  of  Clarke,  claim- 
ing title  thereto,  under  euch  grant,  more  than  twenty  years 
before  the  commencement  of  this  action,  and  they  remained 
in  open  and  nninterrupted  possession  thereof  nntil  the  com* 
menoement  of  this  snit^  then  the  defendants  are  entitled  to 
your  verdict''  To  this^part  of  the  charge  the  plaintiff  ez- 
cepted« 

If  an  adverse  possession  is  not  predicable  of  a  possession 
taken  under  the  grant  with  no  claim  of  title  other  than  that 
which  the  grant  conveys,  it  follows  that  the  charge  was  wrong, 
and  the  plaintiff  is  entitled  to  a  new  trial,  even  though  the 
condition  in  the  grant  is  to  be  treated  as  a  condition  subse- 
quent, and  although,  if  so  treated,  the  plaintiff  or  the  cor- 
poration must  bring  a  suit  to  set  aside  the  grant,  and  prose- 
cute that  to  a  successful  issue  and  final  determination  before 
a  suit  can  be  brought  in  which  the  possession  of  the  premises 
in  question  can  be  recovered. 

In  Towle  v.  Palmer  dk  Smith,  (aupray)  I  have  stated  the 
views  which  induce  me  to  believe  that  the  condition  was  de- 
signed by  the  grantor  in  that  grant  as  a  coDdition  precedent ; 
and  if  those  views  are  correct,  the  plaintiff  was  entitled  to 
the  construction  contained  in  the  first  and  eighth  requests  to 
charge. 

But  assuming  those  views  to  be  incorrect,  as  we  must  in 
deciding  this  appeal,  as  they  are  in  conflict  with  the  decision 
in  that  case,  the  judgment  in  this  action  should  be  reversed. . 

If  affirmed,  it  wiU  then  stand  adjudged  that  the  defendants 
have  acquired  a  valid  title  by  adverse  possession,  which  adju- 
dication, I  think;  would  be  erroneous. 

On  a  new  trial  the  plaintiff  will  of  course  be  nonsuited  or 
his  complaint  dismissed,  when  the  proofs  are  closed,  or  on  his 


476        CASES  m  THE  SUPEBIOB  OOUET. 

Fire  Department  of  the  City  of  New  York  v.  WHluunson. 

opening,  if  in  his  statement  of  the  case  he  admits  the  exist- 
ence of  the  prior  grant  and  its  contents. 

When  nonsnitedy  or  his  complaint  is  dismissed  on  tiiat 
gronnd,  he  will  be  defeated  by  a  correct  application  of  the 
law,  if  the  decision  made  in  Towh  v.  PcUmer  dk  Smith  shaD 
be  upheld. 

But  an  affirmance  of  the  judgment  on  the  case  presented  by 
the  appeal  papers  would  bar  the  plaintiff's  cause  of  action  bj 
the  determination  of  a  fact  which  was  erroneous  to  submit  to 
the  jury,  and  on  a  ground  which  does  not  constitute  a  defense. 

The  plaintiff  should  not  be  subjected  to  the  consequences 
which  acquiescence  in  the  affirmance  might  have  upon  his 
rights,  and  that  too  in  a  case  where,  upon  the  theory  as  to  his 
rights  on  which  the  charge  was  made,  he  was  entitled  to  r&- 
oover  if  the  defense  of  adverse  possession  could  not  be  sus- 
tained upon  the  evidence  given. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  the  event. 


The  Fibe  Depabthekt  of  the  City  of  New  York,  plain- 
tiff and  appellant,  va.  Bicha&d  Williamson,  defendant  and 
respondent 

1.  The  notioe  to  be  given  to  owners  of  buildings  under  Laws  of^  1862,  cfa.  865, 
in  case  of  inadequate  safeguards  against  fire  in  New  York  dty^,  must  state  tbo 

•  infiingement  with  suflEkcient  predslon  to  leave  no  doubt  as  to  tiie  alteratioii  or 
addition  required. 

2.  A  notice  stating  the  defect  in  the  altematiye,  is  insuifidient  to  ground  an 
action  for  a  violation  of  this  statute. 

(Before  Bobsbtsov,  Mohcbibf  and  MobblLi  JJ.) 
Decided  November  28, 1868. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

This  action  was  bronght  by  the  Fire  Department  of  the 
city  of  New  York  againrt  Bichard  Williamson,  to  recover  a 
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penftltj  of  $90  for  a  violation  of  the  fire  laws,  applicable  to 
the  city  of  New  York  The  complaint  set  forth  the  plain- 
tiiF  'b  incorporation,  and  averred  in  substance  that  the  defend- 
ant WBS  the  owner  of  a  dwelling  house  within  the  building 
limits  affected  by  the  law ;  that  the  building  was  six  stories, 
and  more  than  forty  feet  high,  and  built  to  contain  eight  or 
more  families  above  the  first  story ;  that  the  house  was  not 
fire-proof,  &c.  and  had  never  been  supplied  with  a  fire-escape ; 
that  more  than  ten  days  had  elapsed  since  the  personal  service 
upon  the  defendant  of  a  notice  to  remove  the  violation.  The 
notice  given  was  set  forth  in  the  complaint ;  it  required  the 
defendant  to  remove  the  following  named  violation  of  the  law, 
to  wit :  '^  A  six  story  dwelling  house  located  on  lots  known  as 
No.  22  and  24  Thames  street,  occupied  by,  or  built  to  contain 
eight  or  more  fapiilies  above  the  first  story,  and  not  provided 
with  a  practical  fire-proof  fire-escape/' 

A  demurrer  to  this  complaint  was  sustained  by  Mr.  Justice 
BoBSBTSON,  (see  16  Abb.  Pr.  195,)  and  the  plaintiff  appealed. 

Wesley  Oleason^for  the  appellant. 

I.  The  offense  is  the  existence  of  a  building  of  a  certain 
character  not  having  a  fire-escape.  That  which  constitutes 
the  offense  is  of  a  compound  nature  or  character,  and  must 
possess  several  elements,  losing  one  of  which  it  ceases  to  be 
an  offense.  This  combination  of  elements  constituting  the 
offense,  the  statute  has  denominated  a  ^'violation.''  {Laws 
of  1862,  ch;  356,  §§  27,  37.)  1.  The  notice  served,  read  in 
ooimection  with  the  statute  to  which  express  reference  is  made, 
can  not  mislead.  That  which  is  required  to  be  removed  is  the 
**  violation.'*  It  may  be  removed  by  depriving  the  object  of 
any  of  the  elements  which  make  it  a  violaiion.  The  notice 
could  not  be  understood  as  attempting  to  prescribe  the  method 
of  removal,  or  to  deprive  the  defendant  of  the  election  which 
the  statute  gives  him.  2.  It  is  said  that  the  notice  is  in  the 
alternative,  and  does  not  apprise  the  party  of  the  precise  na- 
ture of  the  violation,  so  that  he  may  Iq^ow  what  he  has  to  do 
to  remove  it ;  the  notice  follows  the  language  of  the  statute. 


: 
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and  need  not  be  more  explicit.  It  might  not  be  convement 
for  the  public  officer  to  ascertain  and  make  oath  what  was  the 
intention  of  the  builder.  It  Is  a  matter  peculiarly  within  the 
knowledge  of  the  owner.  With  this  knowledge,  he  ootdd  not 
fail  to  determine,  with  certainty,  whether  the  '^  violation ''coo- 
sisted  in  crowding  too  many  families  into  the  house  and  the 
absence  of  the  fire-escape,  or  in  its  being  *^buitt  to  contain" 
more  than  fiight  families.  The  notice  points  out  the  ^<  viola- 
tion" with  reasonable  certainty.  3.  The  leading  object  of  the 
statute  is,  to  prevent  the  destruction  of  life  and  property  bj 
fira  Such  construction  should  be  given  to  it  as  will  effec- 
tuate this  object. 

II.  Beyond  sections  37  and  39,  there  is  no  provision  in  tiie 
statute  as  to  the  form  or  substance  of  the  notice  of  violation. 
It  is  clear  that  the  statute  does  not,  in  terms,  require  the  no- 
tice to  describe  the  particular  violation.  When  the  party  is 
notified  that  a  ^'  violation"  exists  upon  certain  property,  owned 
by  him,  the  statute  is  fully  complied  with.  A  general  notice  ib 
sufficient   (Fire  Department  v.  Bnffum,  2  E.  D,  BrnUh^  511.) 

III.  This  statute  is  remedial,  and  should  be  liberally  and 
equitably  construed,  both  as  to  the  cases  embraced  in  it,  and 
the  form  of  proceeding  under  it.  (2  JE^  D.  Smith,  611.  Bieb- 
lea  V.  Sharp,  13  John.  497.    Bac.  Abr.  251,  254.) 

CumminSj  Alexander  dk  Oreen,  for  the  respondent 

I.  No  suffici^it  notice '  under  section  37  was  given.  It  is 
left  uncertain  in  the  notice  whether  the  house  was  '^  occupied 
by,"  or  ^^  built  to  contain''  eight  or  more  femilies.  As  the 
process  of  removing  the  violation  in  the  one  case  is  entirely 
different  from  the  mode  in  the  other,  it  is  necessary  that  ibs 
exact  violation  be  pointed  out,  so  as  to  enable  the  party  noti- 
fied to  know  what  to  do  to  remove  the  violation. 

II.  The  notice  requires  the  defendant  to  remove  the  house, 
whereas  the  act  only  authorizes  a  notice  to  so  alter  or  add  to 
the  house  a9  to  bring  it  within  the  terms  of  the  act 
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MoNORiEF,  J.  The  manifest  intention  of  the  legislature^ 
in  requiring  notice  of  violation  or  violations  of  the  act  "  To 
provide  for  the  Regulation  and  Inspection  of  Buildings^  &c. 
&c."  (passed  April  19th,  1862,)  was  to  apprise  the  owner  of  the 
building  of  the  non-compliance  with  or  violation  of  its  provi- 
sions, to  enable  him  at  once  to  conform  thereto.  The  notice, 
therefore,  should  direct  his  attention  to  the  infringement  com- 
plained of,  with  such  a  degree  of  certainty  and  4)reci8ion  as 
would  leave  no  doubt  as  to  the  alteration  or  addition  to  be 
made  upon  his  premises.  The  plaintiffii  must  be  presumed  to 
know  whether  the  violation  consisted  of  the  defendant  having 
a  six-story  dwelling  house,  occupied  by  eight  or  more  families, 
above  the  first  story,  or  his  having  a  six-story  dwelling  house, 
built  to  contain  eight  or  more  families''  above  the  first  story, 
and  not  provided  with  a  practical  fire-proof  fire-escape ;  or 
that  the  defendant  had  a  six-story  dwelling  house,  either  oc- 
cupied, by  or  built  to  contain  eight  or  more  families  above  the 
first  story,  and  not  provided  with  a  practical  fixe-proof  fire- 
escape.  If  the  notice  required  by  the  statute  can  be  satisfied 
by  the  suggestion  to  the  owner  that  he  has  '^violated"  its 
provisions,  and  must  remove  the  violation,  a  notice  would  seem 
to  be  unnecessary,  as  he  must  be  presumed  to  know  the  law, 
and  the  situation  and  peculiarities  of  his  premises.  The  rea^ 
sons  assigned  by  the  learned  judge  at  the  special  term,  in  my 
opinion,  were  abundant,  and,  to  my  mind,  satis&ctorily  dis- 
posed of  all  questions  as  to  the  sufficiency  of  the  complaint. 
The  case  in  2  E.  D.  Smithy  511,  does  not  confiict  with  the 
views  of  the  learned  judge  at  the  special  term.  In  that  case, 
''an  addition''  had  been  placed  by  the  defendant  upon  his 
building,  and  the  court  held  that  he  could  not  have  been  mis- 
led, and  must  have  known  what  was  complained  of  firom  the 
notice  he  received  to  remove  a  piazza,  &c.  The  argument  of 
his  counsel  would  seem  to  have  been  that  because  the  addition 
to  his  building  was  called  by  the  name  of  ''  a  piazza,"  there- 
fore the  notice  did  not  apprise  him  of  the  violation  of  the  act ; 
and  the  learned  court  suggest  that  the  defendant  might  have 
'  required  the  judge  to  submit  the  question  to  the  jury,  with  an 
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instmction  that  if  they  believed  from  the  notice  and  from  all 
the  circomstances  in  the  case  that  the  defendant  was  not  ap- 
prised^ and  did  not  know  what  he  was  called  upon  to  remoYe, 
that  then  the  plaintiff  conld  not  recover,  &c.  (p.  518.)  Judge 
DeniOy  in  his  opinion  in  favor  of  affirming  the  judgment  of  the 
court  of  common  pleas,  says,  '^It  is  argued  that  the  notice 
was  insufficient,  because  it  did  not  call  the  thing  which  the 
defendant  was  ordered  to  remove  ^a  building/  but  deuonii- 
Bated  it 'a  piazza.'  The  object  was  to  give  the  defimdant 
notice  of  what  he  was  required  to  do,  and  the  question  was, 
whether  the  building  was  sufficiently  described.''  Again,  he 
says,  ^'I  am  unable  to  see  that  it  was  possible  for  the  defend- 
ant to  be  misled,  and  I  am  of  opinion  that  the  notice  was  snffi* 
cient." 

Judge  Mitchell,  concurring  in  affirming  the  judgment,  says, 
'^The  notice  was  such  that  no  one  could  doubt  what  was 
intended." 

These  opinions  confirm  the  views  expressed  in  this  case  at 
the  special  term. 

The  order  made  at  the  special  term  should  be  affirmed. 

Robertson,  J.  Provision  may  be  made  in  any  statute, 
either  expressly  or  by  strong  implication,  that  those  who 
would  otherwise  come  within  it  may  be  excused  by  reason  of 
ignorance  of  its  provisions,  either  temporarily  for  a  limited 
time  or  upon  a  contingency.  This  would  seem  to  be  emi- 
nently just  towards  owners  of  a  species  of  property  converted 
into  a  nuisance  by  statute.  The  same  end  may  be  accom- 
plished by  notifying  such  owners  whenever  such  property 
offends  the  statute,  and  requiring  them  to  get  rid  of  tlie  offen- 
sive quality.  Future  violators  of  the  law  are  not  entitled  to 
be  so  leniently  dealt  with.  If  such  property  is  a  building  of  a 
peculiar  chaiacter,  which  legally  has  previously  been  innox- 
ious, and  owned  for  many  years,  there  is  no  inducement  for  its 
owners  to  study  new  building  laws.  The  conversion  of  su(^ 
a  building  into  a  nuisance,  subjecting  its  owner  to  punishment 
upon  the  instant  of  the  passage  of  the  statute,  although  it 
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might  be  ^^aummumjus/'  would  be  "summa  ir^iariaJ.'  Biit 
one  who  proposes  to  put  up  a  building  In  a  populous  dty  is 
bound  to  make  himself  acquainted  with  all  the  laws  in  rela- 
tion to  such  building,  and  if  he  violate  any,  deservea  immedi- 
ate punishment. 

The  notice  required  hj  the  37th  section  of  the  statute  to 
the  owners  of  existing  buildings  is  not  only  the  bans  of  aii 
action  for  a  penalty,  but  is  made  by  the  4Dth  section  one  of 
the  ingredients  of  an  indictable  offense,  and  therefore  the  same 
rule  for  construing  any  that  may  be  given  must  be  adopted  in 
both  cases.  To  deteimine  the  proper  characteristics  of  sudi 
notice,  its  object  must  be  ascertained.  Until  auch  notice  is 
given,  and  the  owner  of  existing  buildings  fails*  within'  the 
time  fixed  by  it  to  remove  the  defidct  forbidden  by  statute,  he 
IS  not  made  by  it  guilty  of  any  ofiensa  The  existence  of  that 
defect  may  be  a  violation  of  the  law,  but  the  owner  is  not 
chargeable,  civilly  or  criminally,  until  he  fails  to  do  away  with 
it  The  object  of  the  notice,  therefore,  is  not  simply  to  no- 
tify the  owner  that  he  has  been  guilty  of  some  violation  ^of  the 
law  in  regard  to  a  certain  building,  but  of  the  defect  which, 
if  unrepaired  within  a  fixed  time,  renders  him  a  willful  violator 
of  the  law.  Otherwise,  it  would  be  sufficient  to  infbrm  him 
of  the  provisionB  of  the  law,  and  let  him  ^Uscover  which  one 
he  had  violated.  The  tenns  of  the  statute  are,  that  no  pen- 
alty shall  attach  until  a  notice  is  given,  requiring  the  removal 
of  such  violation.  It  therefore  seems  to  be  necessary  to  in- 
form the  owner  of  the  nature  of  the  violation,  and  so  it  was 
held  in  the  case  of  the  Fire  Department  v.  Bu^um^  (2  E.  D. 
Smithy  511,)  which  was  affirmed  in  the  Court  of  Appeals. 
The  only  question  raised  in  that  case  was  one  of  construction, 
whether  the  notice  given  did  so  or  not.  A  notice  which  should 
specify  that  the  owner  had  been  guilty  of  some  one  of  the 
violations  mentioned  in  the  statute,  even  if  they  were  all 
enumerated,  would  be  no  better  than  a  simple  notice  of  viola-^ 
tion  of  the  act  generally,  in  regard  to  the  building,  leaving  him 
to  guess  which  one  it  was.  The  case  of  the  future  builda^s 
of  ill^al  edifices  is  entirely  different.    Their  offense  is  complete 
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by  the  erection,  the  law  is  sufficient  notice,  and  no  sufafleqnent 
change  can  relieye  them  from  the  penalty  and  consequences, 
except  the  criminal  prosecution  provided  for  in  section  40. 

It  seems,  however,  to  be  conceded  that  the  notice  most 
point  out  the  defect,  or  violation  as  it  is  termed  in  the  statute; 
the  only  difference  of  opinion  seems  to  be  as  to  what  that  vio- 
lation consists  of,  it  being  intended  that  the  want  of  the  fire- 
escape  alone  constitutes  such  a  violation.  The  omission  to 
add  something  to  a  building  of  a  particular  kind  can  hardly 
comprise  the  whole  description  of  a  violation,  when  a  like 
omission  in  regard  to  other  buildings  is  not  forbidden*  More- 
over, the  defendant,  if  liable  at  all,  must  be  so  as  one  of  the 
third  class  of  persons,  designated  in  the  37th  section  as  po*- 
sons  who  fJEiil  to  comply  with  such  act,  who  are  to  forfeit  a 
certain  sum  for  each  ^^  non-compliance,''  and  not  as  one  of  the 
first  or  second  classes,  which  consist  of  the  owners  of  buildingB 
<<on  which  a  violation  of  such  act  may  be  placed  or  shall 
exist,"  and  ^^  master  architects  who  may  be  employed  or  assbt 
therein/'  For  the  non-existence  of  a  fire-escape  can  hardly  be 
said  to  be  ^'  placed  or  exist  on"  a  dwelling  house,  and  no  one  can 
very  well  be  said  to  be  employed  or  assist  in  not  putting  up  one. 
The  penalty  was,  therefore,  not  for  a  violation  of,  but  a  non- 
compliance with  the  terms  of  the  act  That  non-complianoe 
consisted  as  much  in  the  height,  arrangement,  or  occupation 
of  the  building  which  had  no  fire-escape,  as  in  the  absence  of 
the  latter.  The  removal  of  the  violation,  or  compliance  with 
the  act,  could  as  well  be  effected  by  a  change  in  the  former  as 
by  the  addition  of  the  latter.  The  danger  is  equally  removed, 
which  is  what  the  statute  aims  at  accomplishing,  and  not  at 
restricting  the  owner  as  to  the  mode  in  which  he  shall  do  it 

If  'the  object  of  the  statute  were  solely  to  promote  the 
sale  of  fire-escapes,  undoubtedly  it  might  so  be  construed; 
but  as  the  object  seems  to  be  to  prevent  overcrowding  lofty 
buildings  with  tenants,  without  a  means  of  escape  in  case  of 
fire,  the  same  object  can  be  as  effectually  attained  by  lowering 
the  buildings  and  diminishing  the  number  of  occupants.  It 
is  said  that  it  is  only  the  violation,  and  not  the  question  of 
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removal,  which  is  at  issue  ;  to  which  I  agree  for  the  very  reason 
that  the  owner  is  to  have  his  choice  as  to  the  mode  of  removal ; 
but  one  involves  the  other.  I  apprehend  a  mere  notice  to  the 
defendant  that  he  has  been  guilty  of  a  violation  of  the  law  by 
not  having  a  fire-escape  on  a  particular  building  would  not  be 
sufficient.  If  so,  as  he  must  be  supposed  to  know  there  was 
no  fire-escape,  a  notice  that  he  had  seven  fitmilies  in  it  would 
be  equally  suffiqient,  if  it  were  the  fact  That  would  make 
the  fire  department  the  judge  which  ingredient  in  the  so-called 
violation  the  offender  should  be  called  upon  to  correct.  The 
legislature,  by  making  the  height  and  internal  arrangement  or 
occupation,  as  well  as  fire-escapes,  part  of  the  standard  of 
safety,  enabled  parties,  by  correcting  any  such  elements,  to 
reduce  the  danger  to  that  standard. 

It  ifli  true,  the  defendant  ^ould  not  be  misled  by  this  notice 
as  to  his  duty  if  the  absence  of  a  fire-escape  constituted  the 
whole  of  the  violation  ;-  but  he  clearly  would  be,  if  there  were 
any  other  elements  in  it  whose  removal  would  cause  the  viola- 
tion to  disappear.  For  that  very  reason,  I  deem  it  essential 
that  an  entire  description  of  the  violation  should  be  given. 
It  certainly  would  not  be  a  stlfficient  description  of  the  viola- 
tion in  the  complaint  to  allege  thiat  the  defendant  had  a  dwell- 
ing house  without  a  fire-escape,  and  leave  him  to  prove  it  was 
nci  of  the  dangerous  height  or  construction,  or  occupied  by 
the  forbidden  number  of  families. 

Of  course  the  violation  could  be  removed  by  levelling  the 
building  to  the  ground.  Is  not  that  equally  as  good  a  mode 
under  the  statute  as  putting  on  a  fire-escape  ?  And  yet^ 
under  the  construction  contended  for,  it  would  not  be. 

I  have  not  been  able  to  discover  in  any  of  the  considerations 
offered  any  reasons  for  changing  my  views  at  special  term.  I 
regret  to  have  been  so  unfortunate  as  to  have  unintentionally 
expressed  any  intimation  in  giving  those  views  that  the  stat- 
ute did  not  apply  to  houses  built  as  well  as  those  to  be  built, 
in  reference  both  to  the  character  of  the  building  and  its  oc- 
cupancy, if  that  be  at  all  material.  My  effort  was  only  to 
point  out  by  what  different  means  a  building  could  be  made  to 
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oomply  with  the  statute,  when  built  to  contaiQ  six  families, 
and  when  actually  occupied  by  that  number,  although  not  so 
built,  in  order  te  illustrate  tho  necessity  of  defining  the  evil  to 
be  remedied  in  the  notice.  It  so  happened  that  the  notice  in 
this  case  did  define  the  violation  as  a  building  so  built ;  jbut 
it  added  the  alternative  of  being  so  occupied,  leaving  the 
defendant  as  much  in  doubt  as  to  what  was  complained  o^  as 
if  it  had  said  he  violated  the  provisions  of  the  act  containiiig 
both  offenses.  (§  27.) 
I,  therefore,  concur  in  affirming  the  judgment 

MoKXUi,  J.  (dissenting.)  I  entirely  agree  with  my  In^tfareQ 
that  the  ^^  notice''  required  by  the  act  under  which  tiiis  suit  is 
brought  is  for  the  purpose  of  apprising  the  owner  of  the  par* 
ticular  violation  complained  of.  .  Any  other  construction  of 
the  act  would  do  injustice  to  the  intention  of  the  legislatura 
A  person  charged  witii  an  infringement  of  this  law  has  a  right 
before  he  shall  be  subjected  to  its  penalties,  to  have  his  atten- 
tion called  to  the  violation,  that  he  may  remove  it,  and  save 
the  penalty. 

The  27th  section  of  the  act  requires  that  all  dwelling  houses 
that  shall  be  occupied  by  or  built  to  contain  ^' eight  or  more 
families,''  &c.  shall  have  placed  therein  a  practical  fire-proof 
fire-escape,  that  shall  be  approved,  &c. 

The  37th  section  provides  that  any  person  who  shall  violate 
any  of  the  provisions  of  the  act,  or  fail  to  comply  therewith, 
dball  forfeit  and  pay  the  sum  of  fifty  dollars  for  each  violation, 
provided  that  in  all  cases  of  violation  that  shall  be  in  exis- 
tence at  the  time  the  act  took  effect  no  penalty  shall  attadi 
'^until  after  notice  of  ten  days  shall  be  given,  requiring  the 
removal  of  such  violation." 

The  39th  section  prescribes  the  mode  of  serving  the  notice, 
and  provides  that  it  ^^shall  contain  a  description  of  the  build*^ 
ing,  premises,  or  property  upon  which  such  violation  shall 
have  been  put  or  may  exist." 

The  notice  served  in  this  case  requiredthe  own^  to  remove 
the  following  named  violation  of  tiie  law  (referring  to  the  act 
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by  its  title  and  date  of  pasfiage,)  to  wit :  A  six^story  dwelling 
booBey  located,  &c., ''  occupied  by  or  built  to  contain  eigbt  or 
more  families  above  the  first  story,  and  not  provided  with  a. 
practical  fire-proof  fire-escape/' 

Every  man  must  be  taken  to  be  cognizant  of  the  law,  (igiio^ 
raniia  Juris  non  ecccuscfi,)  and  therefore  the  defendant  is  pre- 
smned  to  have  known  that  every  dwelling  honse  which  had 
been  erected  in  the  city  of  New  Yoik  prior  to  the  passage  of 
the  act  referred  to,  and  which  was  built  to  contain  eight  or 
more  fiEunilies,  must  be  provided  with  a  practical  fiie^-proof 
fire-escape.  He  knew  that  the  law  required  that  his  dwelling 
house  must  be  so  provided,  and  that  for  every  day  it  was  left 
unprovided  he  was  guQty  of  a'violation  of  the  law. 

Although  the  penalty  does  not  attach,  or  rather  iiB  not  recov- 
erable, until  after  ten  days'  nptice  of  the  violation  and  a  n^- 
leot  to  remove  it,  still  the  violation  was  complete,  immediately 
on  the  passage  of  the  law,  and  except  for  the  ten  days'  notice 
the  defendant  would  have  been  immediately  liable. 

The  defendant,  knowing  the  law,  imd  that  his  dwelling 
house  must,  to  comply  with  the  law,  be  provided  with  a  fir&* 
escape,  omits  to  provide  one,  and  thus  violates  the  la^.  The 
peufdty,  however,  does  not  immediately  attach.  The  law  re« 
quires  that  he  shall  be  apprised  of  the  violation,  and  shall 
have  time  given  him  to  remove  it 

The  notice  in  this  case  required  the  removal  of  a  vidation 
of  the  law ;  and  it  is  said  the  particular  violation  was  hot 
pointed  out,  so  that  the  defendant  was  not  apprised  of  what 
it  consisted.  Let  us  see.  He  knew  what  the  law  required  in 
respect  to  his  building,  namely,  to  have  a  fire-escape  placed 
therein.  He  was  furnished  with  a  description  of  his  buildings 
its  location,  and  such  facts  as  brought  it  within  -the  provisions 
of  the  act  requiring  hun  to  provide  a  fire-escape,  and  was  told 
that  his  building  was  not  provided  with  a  fire-escape.  Now 
the  violation  consisted  in  the  ImUding  not  being  provided  with 
a  fire-escape ;  not  in  the  defendant's  not  providing  it  The 
qbsence  of  this  protection  to  human  life  was  the  iiarfiingement ; 
not  any  act  of  tiie  defendant    Hence  it  wa»  eoly  necesaary 
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that  wherein  the  boihiing  was  deficient,  should  be  pointed  out, 
and  that  the  defendant  should  know  what  he  must  do  or 
promise  to  remove  the  violation. 

I  think  it  can  not  be  pretended  that  the  notice  in  this  case 
did  not  distinctly  point  to  the  deficiency  in  the  defendant's 
building,  which  constituted  the  alleged  violation.  It  did  so, 
in  so  many  words — A  six  story  dwelling  house,  ^^andno^jpro- 
vided  with  a  practical  Jire-proof  fire-escape/' 

It  would  be  difficult  to  find  language  more  appropriate  or 
significant  to  express  the  particular  violation. 

Is  was  said  that  the  27th  section  required  other  things 
beside  a  fire-escape,  and  that  as  the  penalty  might  attach 
equally  to  them,  more  particularity  was  required.  I  do  not 
see  this.  The  owner  must  have  notice  of  that  which  consti- 
tutes the  violation,  and  that  is  all.  If  the  building  is  deficient 
of  a  ^^  proper  scuttle  or  other  opening  leading  to  the  roof,"  the 
owner  must  have  notice  of  this  deficiency.  If  the  ^^  rooms  m 
each  fioor  do  not  connect  by  doors  from  front  to  rear,"  he  must 
be  apprised  of  this.  If  a  ^^fire-escape"  is  not  provided,  he 
must  have  notice  of  that. 

The  learned  justice,  who  decided  the  demurer  at  the  special 
term,  was  of  opinion  that  the  27th  section  designates  two 
kinds  of  violations — one  arising  from  an  omission  to  have 
certain  things  in  buildings  built  to  contain  a  certain  number 
of  families,  (by  which,  I  understand  him,  buildings  thereafter 
built ;)  and  the  other  from  allowing  any  building  destitute  of 
those  contrivances  to  be  occqpied  by  more  than  a  certain  num- 
ber of  &milies.  The  former  violation  he  thinks  can  be  termi- 
nated by  supplying  the  deficiencies ;  the  latter  by  renumng 
seme  of  the/amiliea. 

I  do  not  see  that  this  construction  can  afiect  the  question 
of  actual  violation ;  it  is  ^Ae  violation,  not  how  it  may  be 
removed,  that  is  at  issue  here ;  but  I  can  not  yield  to  the 
soundness  of  such  construction. 

I  think  the  plain  language  as  well  as  the  manifest  intention 
of  the  legislature  was  to  place  all  buildings  buiU  to  contain, 
&c.,  whether  before  or  after  the  passage  of  the  law,  within  the 
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requirements  of  the  law.  The  words,  ^^  or  built  to  contain/' 
do  not  refer  excluBively  to  subsequent  erections,  but  to  all 
buildings  which  had  been  built  to  contain,  &c.  Thus,  ^^all 
dwelling  houses  already  erected  (or  that  may  hereafbrar  be 
built,)  that  now  are  (or  may  be)  more  than  forty  feet  high, 
that  shall  be  occupied  by  or  built  to  contain,"  &c. 

The  construction  of  the  learned  justice  would  entiK»ly  de- 
feat the  objects  of  the  law  in  respect  to  every  building  erected 
before  the  passage  of  the  act.  For  they  mighjt  be  and  con- 
tinue  deficient  of  all  that  is  required  by  the  27th  section,  and 
yet  if  occupied  by  one  &mily  less  than  ^^  eight,"  there  would, 
be  no  violation,  and  the  seven  families  would  be  wholly  deprived 
of  the  security  and  protection  which  the  law  has  so  benignly 
provided. 

Perhaps  the  words,  '^occupied  by  or"  are  superfluous,  and 
'^ built  to  contain"  would  have  been  sufficient ;  yet  it  seems 
to  me  that  the  legislature  meant  not  to  make  a  distinction 
between  past  and  fiiture  erections  (except  in  the  single  matter 
of  notice,)  but  to  require  those  things  to  be  done  wheste  the 
building  was  occupied  by  ^^  eight "  families,  or  built  to  con- 
tain that  number  of  fitmiUes.  Had  they  intended  otherwise, 
they  would  have  used  the  conjunction  ^^and"  and  not  the 
diqunction  ^*or." 

The  plain  sense  of  this  statute  is,  that  a  certain  description 
of  buildings  shall  contain  designated  contrivances,  designed 
for  the  security  of  the  lives  of  the  occupants,  and  that  the 
omission  to  provide  such  contrivances  shall  subject  tiie  owner 
to  a  penalty,  after  he  has  been  notifi^. 

The  sole  question,  therefore,  in  this  case  is,  was  the  defend- 
ant notified  of  the  alleged  violation  ? 

I  can  not  persuade  myself  that  the  defendant,  when  he  read 
this  notice,  knowing  that  the  law  required  that  his  house  must 
contain  a  fire-escape,  did  not  fully  understand  that  the  viola- 
tion referred  to  in  the  b^pnning  of  the  notice,  was  the  omis- 
sion (either  of  himself  or  of  his  predecessof  )  to  provide  a  fire- 
escape  for  his  house.  It  informed  him  that  his  house  was  not 
provided  with  such  contrivance,  and  he  knew  that  this  was  a 
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Tiolation  of  thiei  lawt  He  Tra»  required  to  remoye  '^ayiola- 
Hon/*  wfaieh  Tiolation  coisiBted  in  a  bnilding  not  pravided 
with  a  practical  fire-escape ;  and  althongh  more  nnmeront  and 
perhaps  more  apt  -wards  might  have  been  nised,  thejr  wonld,  in 
my  judgment^  have  failed  to  be  more  significant  of  what  eon* 
stitnted  the  Alleged  violation. 

I  cant  see  no  force  in  the  suggestion,  that  the  notice  required 
the  removal'  of  the  house.  It  can  not,  by  any  interpretation 
I  can  give  it,  b^ar  such  construction.  The  house  was  not  the 
offiander,  but  the  owner  ^ho  had  neglected  to  place  in  it  what 
the  law  required  should  be  placed  in  it.  He  might  remoTO 
Ihe  house  and  thus  riamove  the  '^vidation/'  or  he  might  put 
in'.afire4esoapaii  The  question  is  not  how  he  might  remoTe 
the  violation,  (which,  perhaps,  he  may  have  done  in  a  variety 
(if  ways,)  Imt  whether  he  had  notice  of  what  violation  he 
was  reqmred  to  remove. 

.,  In  short,  the  defendant  had  notice  to  remove  a  ^  violation  " 
of  A  provision  of  law;  that  such  violation  was,  to  wit,  "li 
house  not  provided  with  a  fire-escape."  He  knew  this  was  a 
vifdation .  6f  the  'law,'  and  he  could  not  have  understood  Aat 
ihenoiide  iteaniany  thing  else.  In  the  language  of  Judge 
Bebio,  lEL  Fire  Department  v.  Biiffum^  ^^  I  am  unable  to  see 
that  it  was  possible  for  the  defendant  to  be  misled." 

'  I  am  of  opinion  that  the  learnt  jndge  erred  in  sustaimng 
tike  demurrer,  and  that  the  judgment  dismissing  the  comphdnt 
should  be  reversed. 

Order  affimied. 
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William  Qt.  Hotobki88,  plaintiff,  m.  Thb  Oomkiboial 
Mutual  Ikburanck  Gohpaky,  defendi^t. 

1.  The  defendaitt  insured  the  plaintiffV^  assignor  the  sum  of  |2100,  on  700  bar- 
rels of  apples,  upon  a  voyage  from  New  York  to  LiyerpooL  The  apples  were 
insured  as  being  of  that  value.  The  memorandnm  clause  of  the  policy 
dedand  that  frmU  {inOtr  «Imi,)  were  "warranted  by  the  assured  'free  from 
average,  unless  general."  The  ship,  being  in  great  peril  of  being  iosti  the 
master  and  mariners,  for  the  general  safety  and  preservation  of  the  ship  and 
the  other  goods  and  merchandise  on  board  of  her,  threw  overboard  476  of 
the  said  barrels  of  apples,  whereby  they  were  lost,  and  the  remaining  224 
bamls  were  wetted  and  li\)ured.  The  ship  arrived  at  Liverpool  with  the  231 
banrels  of  damaged  apples  on  board.  The  plaintiff's  loss  in  general  average  had 
been  satisfied  by  general  average  contributions  which  he  had  received,  except 
the  sum  of  £2, 10,  6,  which  he  paid  in  contribution  on  700  barrels  of  apples,  at 
the  contributory  value  of  £66.  Setd  that  the  rule  hi  such  cases  is,  that  where 
the  contributory  value  exceeds  the  insured  value,  whatever  is  paid  in  contri- 
bution, by  the  excess  of  the  contributory  value  over  the  value  in  the  pdioy, 
is  paid  by  the  assured.  On  this  proportion  he  is  his  own  insurer.  For  whatever 
is  paid  on  a  contributory  value  not  exceeding  the  value  in  the  policy,  the 
assured  is  indemnified  on  the  proportion  insured. 

2.  JSGA^  ate,  (hat  this  rule,  applied  to  the  flusts  of  this  case,  entiUed  the  plainttf 
to  a  verdict  for  £2, 10,  5,  or  whatever  the  sum  was  "vriiich  he  had  paid  in  gen- 
eral average  contributions.  That  this  exonerated  the  insurers  from  all  liability 
for  a  piurtial  2om,  at  a  partial  ^m,  and  made  them  liable  to  the  plaintiff  for  the 
actual  general  average  loss;  the  insured  value  of  the  memorandum  artideB 
being  greater  than  their  contributory  value. 

(Before  BoswoaTs,  Ch.  J.  and  Whitb  and  Mohsx*!*,  JJ.) 
Heard  November  12, 1868 ;  decided  December  5, 1868. 

This  case  came  before  the  court  on  questions  of  law;  there 
being  at  the  trial  no  disputed  facts.  The  defendants,  by  their 
policies  of  insui^nce,  insured  the  plaintiff's  assignor,  the  sum 
of  ^2100,  on  700  barrels  of  apples,  on  a  voyage  on  the  ship  Ohio, 
from  New  York  to  Liyerpool.  The  apples  were  insured  as 
being  of  that  value,  at  the  rate  of  one  and  a  half  per  cent 
upon  such  value,  as  the  premium  paid. 

The  memorandum  clause  of  the  policy  declares  that  fruits 
{inter  alia)  '^are  warranted  by  the  assured  firee  firom  average, 
unless  general'' 

On  the  voyage,  the  ship  ^'  was,  by  storms  and  tempests,  and 


490         OASES  IN  THE  SUPERIOR  COURT. 

HotchUn  «.  Commercial  Mntoal  Luiiruice  Compcny. 

perils  and  dangers  of  the  seas,  brought  into  great  distresB,  and 
in  danger  of  perishing  and  being  lost  and  destroyed  in  the 
sea,  wherefore,  the  master  and  marinero  of  the  ship,  for  the 
general  safety  and  preservation  of  the  ship,  and  of  the  other 
goods  and  merchandise  on  board  of  her,  were  obliged  to,  and  did 
remove  from  the  said  ship  and  throw  overboard  into  the  sea, 
476  of  the  said  barrels  of  apples,  whereby  they  were  entirelj 
lost ;  and  that,  in  removing  and  casting  into  the  sea  the  aaid 
476  barrels  of  apples,  and  other  portions  of  the  goods  and 
merchandise  laden  on  board  of  the  said  vessel,  of  which  jetti- 
son was  made  on  the  occasion  aforesaid,  the  hatches  of  the 
said  vessel  were  opened,  and  by  reason  thereof,  and  of  the 
exposure  resulting  therefrom,  the  remaining  224  barrels  of  the 
said  apples  were  wetted  and  injured  by  sea  water  which  washed 
through  the  hatches,  whilst  they  were  so  open,  and  the  said 
apples  were  thereby  damaged  to  the  extent  of  $448 ;  and  that 
afterwards,  the  said  ship  arrived  at  the  said  port  of  Liverpool, 
with  the  said  224  barrels  of  apples  so  damaged  as  aforesaid, 
on  board  of  her,  and  that  they  were,  in  consequence  of  the 
general  average  losses,  sustained  by  the  said  vessel  and  by  - 
the  cargo  on  board  of  her  upon  the  said  voyage,  subjected 
to  charges  and  liabilities  which  abated  the  remaining  value 
thereof." 

By  the  general  aven^  statement  duly  made  in  Liverpool,  on 
the  arrival  of  the  ship  there  with  her  cargo,  the  apportionment 
of  the  general  average  loss  and  contribution  on  the  cargo 
interest  was  as  follows,  viz : 

The  476  bbls.  Jettisoned  were  Talued  at  (8  s.  per  bbL) £90,    8,  0 

ChsrgeB  for  freigbt,  piimage,  daty,  duet,  landing  charges  and 

brokerage  were, ...... ....  X13,  15,  6 

X  69,  12,  6 
The  consigneeB  of  the  cargo  were  charged  on  the  apples 

deliveied  (224  bblB.)  at  the  value  of X  6, 

«  "  «  "  "jettisoned  (476  bbli.)X60,  2,10,6 

X67,    2,1 
They  receired  valne  of  the  apples  jettisoned,  £69,  12,  6 
And  paid  general  aTerage, 2,  10,  6 

£67,    2,  1 
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The  cmlj  allegations  in  the  defendants's  answer  denying  the 
allegations  in  the  complaint,  are  that  the  224  barrels  were  not, 
in  consequence  of  the  gcfneral  losses  sustained  by  the  vessel 
and  cargo,  in  the  complaint  mentioned,  subjected  to  charges 
and  liabilities  which  abated  the  value  thereof. 

It  then  states,  as  a  further  defense,  that  in  the  general  aver- 
age contribution  and  charge  upon  the  vessel,  her  cargo,  and 
firei^t)  made  at  Liverpool  in  respect  to  the  said  voyage,  the 
loss  on  the  apples  by  reason  of  the  jettison,  and  the  other 
losses  sustained  by  the  said  goods  by  reason  of  the  said  disaster, 
distress,  and  jettison,  in  the  complaint  mentioned,  was  made 
good  to  the  plaintiff,  subject  only  to  a  general  average  charge 
of  small  amount,  as  the  proportionate  contribution  of  the 
plaintiff  and  his  goods  to  the  loss  and  charges  appertaining  to 
the  said  jettison,  vis.  to  the  amount  of  £2, 15, 5,  amounting 
to  $13.50,  which  amount,  it  avers,  the  defendant  has  always 
been  willing  to  pay.  It  contains  an  offer  that  the  plaintiff 
take  judgment  for  |^25,  to  cover  the  said  general  average  con- 
tribution, and  interest  thereon. 

It  alleges,  as  a  further  defense,  that,  except  as  to  the  last 
named  amount  of  general  average  contribution,  the  plaintiff 
has  received  and  been  paid  the  value,  at  Liverpool,  of  the 
apples  jettisoned,  as  in  the  complaint  mentioned,  tcom  the 
owners  of  the  ship,  freight,  or  other  cargo,  or  from  agents  of 
the  ship. 

The  verdict  was  in  &vor  of  the  plaintiff,  for  $209486,  being 
made  up  of  the  sum  of  $1428,  the  value  in  the  policy  of  the 
apples  jettisoned,  and  $448,  the  amount  of  damage  to  the  residue 
of  the  apples,  with  interest  on  the  aggr^ate  of  these  two  sums 
from  July  H  ^861,  to  the  time  of  the  trial,  March  27, 1863. 

The  question  was,  what  was  the  nature  and  extent  of  the 
defendant's  liabflity,  and  what  sum  was  the  plaintiff  entitled 
to  recover. 

W.  M.  EvartBy  for  the  plaintiff 

D.  D.  Lord  J  for  the  defendant 
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I.  The  subject  inscired  was  not  speoiflcally  totally  lost.  A 
part  (224  of  700  barrels)  arrived  at  the  destmation  and  was 
receiyed  by  the  consignees.  The  extent  of  the  damage  on  this 
part  was  ascertained  by  a  sale,  at  2^.  on  a  barrel^  valned  sound 
at  8s.  This,  therefore,  was  clearly  but  the  case  of  an  abeolate 
loss  of  a  part  only  of  the  subject. 

II.  The  subject  insured,  ^^f'ntUa"  being  a  memorandum  arti- 
cle, was  by  tiie  policy  "free  from  average  unlesa  ffe9ierai'' 
The  insurers  in  such  a  case  are  not  liable  for  any  amount  or 
extent  of  partial  loss.  (  Wadeworih  v.  Pacific  Insurance  Oo.^ 
4  Wend.  33,  and  cases  cited,  Jamsan  r.  BaUij  36  English 
Law  and  Eq.  JR.  201.  2  PhUlips'  Insurance,  460, 20,  §  ma 
2  Parsons'  Mer.  Law,  274^  n.)  The  terms,  "/re«  frcm  aver- 
age,  unless  gefn&roL"  apply  to  averages,  whether  damages  or 
diarges  of  every  kind,  unless  gen€)ral  average.  They  do  not 
let  in  an  absolute  liability  for  all  kinds  of  loss  on  the  occur- 
rence of  the  slightest  injury,  whether  by  way  df  damage  <v 
charge,  if  that  could  be  the  subject  of  general  average.  The 
exclusion  is  not  the  expression  of  a  condition,  the  ooeurrenoe 
of  which  frees  the  policy  of  a  condition ;  as  in  the  stranding 
clause  in  English  policies.  But  it  is  the  exclusion  of  all  daims 
for  losses  or  damages,  by  way  of  specific  injury  or  charge,  un- 
less it  be  a  general  average. 

IIL  There  being  no  absolute  total  loss  and  no  abandonment, 
the  insured  could  claim  only  the  actual  damage.  This  is 
fully  comprehended  in  the  value  bf  the  goods  jettisoned  and 
the  damage  to  the  goods  delivered.  The  freight  and  diarges 
on  the  goods  de^vered,  are  no  part  of  the  loss  by  the  sea  perils, 
and  are  not  charges  against  the  insurera  The  loss  by  the 
jettison  was  secured  by  the  vessel  and  cargo,  by  a  marithne 
lien  thereon ;  which  was  in  the  hands  of  the  consignees  as 
Hgents  of  the  insured,  and  was  actually  realized  by  thesn  in 
money,  before  this  action  was  brought.  The  proceeds  ^»^ere 
received  March,  1861.  The  action  was  conmienced  February 
10th,  1862. 

lY.  On  both  grounds  of  defense,  the  judgment  should  he  in 
favor  of  the  defendants. 
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Bt  thx  Ooubt,  BoewoBTH,  Oh.  J.  The  plaintiff's  propo- 
sition is  that,  as  the  cause  of  the  loss  was  a  general  ayerage 
Mor^ffce,  the  case  is  taken  oat  of  the  exception  contained  in 
the  metnorandum  clause,  and  that  he  is  entitled  to  recoiver  the 
insured  value  of  the  apples  jettisoned,  (viz.  $1428  for  476 
harrels  at  $3  per  barrel,)  and  also  the  sum  of  $448  £or  damage 
to  the  224  barrels  delivered. 

The  defiMsdants'  proposition  is,  that  the  loss  is  partial,  and 
is  controlled  by  the  memorandum  clause.  That,  it  not  being 
a  case  of  absolute  total  loss,  and  there  being  no  abandonment, 
only  the  actual  damage  can  be  claimed  ;  and  that  the  actual 
damage  u  measured,  as  to  the  goods  jettisoned,  by  the  value 
thereof  at  the  port  of  delivery  and  specified  in  the  general 
average  statement,  and  as  to  the  residue  of  the  apples,  by  the 
actual  damage  thereto,  which  is  the  sum  they  w^pe  compelled 
to  contribute  in  general  average.  That  these  losses,  or  the 
whole  of  this  damage,  has  been  made  good  to  the  plaintiff  by 
the  contributions  in  general  average  received  by  him  or  his 
agents,  except  the  small  sum  of  £2,  15,  5,  sterling,  or  as  the 
general  averajge  statement  shows,  of  £2, 10,  5* 

Both  parties  concede  that  there  is  a  loss  for  whidi  the  de-^ 
fendant  is  liable,  but  they  differ  as  to  the  measure  of  the  de* 
fendanfs  liability. 

I  think  it  may  be  considered  settled  that  a  plaintiff  is  not 
entitled  to  recover  in  case  of  an  injury  to  memorandum  goods, 
merely  because  they  were  injured,  and  there  was  a  general 
average  sacrifice  in  the  course  of  the  voyage.  And  also  that 
he  may  recover  in  general  average  where  tiiere  is  a  loss  upon 
his  goods  by  a  general  aven^  sacrifice. 

Whether,  in  the  latter  case,  he  is  to  recover  his  whole  actual 
damage,  to  be  ascertained  by  the  rules  applicable  to  articles 
not  included  in  the  memorandum  clause,  or  whether  the  dam-> 
age  he  can  recover  is  to  be  measured  by  the  difference  between 
the  sum  which  they  justiy  contribute,  and  the  sum  which  they 
are  justiy  contributed  for  in  general  average,  is  the  important 
question  in  this  case. 

The  usual  memorandum  clause  in  the  English  policies  is 
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that,  fcmUy  &c.  '^are  warranted  free  from  average  unless  general, 
or  the  ship  be  stranded."  In  the  policy  before  lis,  fhiits,  &c 
^^are  warranted  by  the  assured  free  from  average^  unless 


In  mUon  V.  BnUthy  (3  Bur.  1550,)  in  1764,  it  was  de- 
cided that  insurance  free  from  average  unless  general,  does 
not  extend  to  damage  to  the  goods  in  a  storm.  The  storm, 
which  made  it  necessary  to  cut  away  and  leave  the  cable  and 
an  anchor  of  the  ship,  damped  the  cargo,  which  was  wheal 
But  it  was  not  damaged  by  the  act  of  cutting  away  and  leav- 
ing the  anchor  and  cable,  or  as  a  direct  or  remote  conseqaence 
of  that  act.  Lord  Mansfield  kdd  that  "  the  insurer  is  liable 
to  all  losses  arising  from  the  ship  being  stranded,  and  in  all 
cases  where  there  is  a  general  average ;  but  all  oth^  partial 
losses  are  excluded  by  the  express  terms  of  the  policy.  That 
the  word  unlees  means  the  same  as  ^excepi^  and  is  not  to  1)6 
construed  as  a  condition,  in  the  sense  that  the  counsel  for  tiie 
plaintiff  would  put  on  the  word  ^  conditional  which  was  that, 
'  if  either  of  the  two  specified  conditions  should  happen,  (if 
either  the  ship  should  be  stranded,  or  any  thing  should  happen 
which  created  a  general  aven^,)  then  the  warranty,  to  be  free 
from  average,  was  thereby  discharged.'  That  the  words,  ^fiee 
from  average,  unless  general/  can  never  mean  to  leave  ibe 
insurers  liable  to  any  particular  average.'' 

In  Burnett  v.  Kensington^  (7  T.  B.  210,)  in  1796,  the  opin- 
ion of  Lord  Mansfield  in  Wilson  v.  Smith  was  much  com- 
mented upon,  and  his  view,  that,  in  a  case  of  stranding,  only 
the  damage  caused  by  the  stranding  could  be  recovered,  was 
overruled  ;  and  after  full  argument  it  was  held  that,  if  a  ship 
be  stranded,  the  insurer  is  liable  for  an  average  loss  arisiiig 
from  the  perils  of  the  seas,  though  no  part  of  the  loss  arose 
from  the  act  of  stranding.  The  court  treated  the  words,  ^'or 
unless  the  ship  be  stranded,"  as  a  condition^  and  where  that 
event  happened,  that  the  warranty  was  discharged.  Bat 
Laurence,  J.  in  his  opinion,  says :  ^^Now  the  words  of  the 
exception  are  not  warranted  free  from  average  'unless  there 
be  a  general  average,  or  unless  the  ship  be  stranded;'  bat 
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warranted  free  from  average,  ^xmlesB  general,  or  the  ship  be 
stranded ;'  therefore,  as  there  is  a  difference  in  the  expression 
of  these  two  exceptions,  perhaps  it  may  be  considered  as  a  ' 
condition  as  applied  to  the  stranding,  though  it  be  not  a  con- 
dition as  applied  to  general  ayerage.'"  As  he  was  discussing 
the  exceptions  applicable  to  the  case  of  stranding,  and  only 
expresses  himself  wiik  s,  perhapSy  as  to  the  other  exception, 
the  true  meaning  of  which  was  not  inrolved  in  the  judgment, 
the  observation  quoted  may  not  be  very  material,  in  the  de- 
cision of  the  case  before  us. 

In  Jamson  et  al.  v.  BalUy  (36  Eng.  L.  and  Eq.  I98,)  where 
the  policies  contained  the  clause,  '^warranted  free  from  aver- 
age unless  general,  or  the  ship  be  stranded,'^  and  linseed,  in 
bags,  was  shipped,  it  was  heldj  {firsty)  that  in  the  absence  of 
any  separate  valuation,  or  any  other  stipulation  in  the  policy 
showing  that  it  was  intended  to  distinguish  one  portion  of  the 
seed  from  another,  and  to  make  a  separate  insurance  upon 
each  portion,  as  well  as  a  joint  one  upon  all,  the  policy  was 
on  the  whole  of  the  seed ;  and  {second)  that  although  the  seed 
was  packed  in  packages,  each  capable  of  a  distinct  valuation, 
and  some  of  the  packages  were  totally  lost,  yet,  as  the  rest  of 
the  packages  arrived  safe,  the  loss  was  a  partial  loss  only  of 
the  subject  matter  insured,  and  the  underwriters  were  protected 
by  the  ordinary  memorandum,  there  being  no  general  average 
or  stranding,  and  were  not  liable  as  upon  a  total  loss  of  some 
of  the  packages.  . 

The  ship  sailed  from  Calcutta  with  2688  bags  of  linseed  on 
board  ;  505  bags  were  thrown  overboard,  in  a  hurricane,  to 
lighten  the  ship  ;  when  the  ship  arrived  at  the  Gape  of  Good 
Hope,  1023  bags  were  found  to  be  rotten  and  worthless,  and 
most  of  them  were  thrown  into  the  sea,  and  the  rest  of  them 
were  sold  for  a  few  shillings,  and  had  it  been  sent  on  would 
have  lost  the  character  of  linseed  before  arrival  in  England. 
The  remaining  1160  bags  arrived  safe.  There  was  no  aban- 
donment, and  the  ship  was  not  stranded.  The  plaintiffs  sought 
to  recover  for  the  1023  bags  as  a  total  loss. 

The  opinion  of  the  court  states  that  no  question  arose  as  to 
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the  505  bags  jettifloned.  (Id,  202.)  There  is  no  fact  in  that 
case,  as  in  this,  that  it  appeared  that  the  damage  to  the  1023 
bags  was  caused  by  a  sacrifice  which  created  a  general  average. 

The  court,  after  criticising  and  explaining  Davy  v.  Milford^ 
(15  Edsi^  569J  and  oyeiruling  it,  so  far  as  it  was  a  judgment 
against  the  underwriters,  conclude  their  opinion  &us  :  ^^  We 
are  of  opinion  that  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk  or  packages,  not  expiessed 
by  .distinct  valuation  or  otherwise  in  the  policy  to  be  separateiy 
insured,  and  there  is  no  general  averaffCj  and  no  stranding^ 
the  ordinary  memorandum  exempts  the  underwriters  from  liik 
bility  for  a  total  loss,  or  destruction  of  part  only,  though  con- 
sisting of  one  or  more  entire  packages,  and  though  sneh 
package  or  packages  be  entirely  destroyed,  or  otherwifle  lost  by 
the  specified  perils/'  {Id.  211,  212.)  That  case  holds  die 
rule  as  it  was  declared  in  Wadeworth  v.  The  Pacific  Ins.  Co.j 
(4  Wend.  33,)  but  does  not  seem  to  decide  any  thii^  oontrolisg 
in  the  case  before  us. 

Mr.  Arnoiddj  (vol.  2,  p.  857,)  says,  ^^it  was  decided  tiiat 
the  true  construction  of  the  words  *  warranted  free  of  average 
UfUesB  general^*  was  that  the  xmderwriter  is  exempted  by  the 
memorandum  from  liability  for  any  thing  less  than  a  total  loss, 
except  it  be  of  the  nature  of  general  average,  but  that  for 
general  average  losses  he  is  in  all  cases  liable.''  He  cites 
Wilson  V.  Smithy  (supra.)  What  was  deddedj  and  what  was 
said  in  that  case  by  Lord  Mansfieldj  has  been  already  stated. 

At  page  859,  in  a  summary  of  his  conclusions  as  to  the 
general  meaning  of  the  whole .  memorandum,  he  states  its 
meaning  to  be,  (Ist.)  '^  That  all  losses,  in  the  nature  of  gent- 
ral  average,  are  to  be  paid  by  the  underwriter,  as  tliougfa  the 
policy  did  not  contain  the  memorandum,"  and  (3d.)  "if  the 
ship  be  stranded  while  the  memorandum  articles  are  on  board, 
then  the  underwriter  is  liable  to.  pay  all  particular  average 
losses,  whether  caused  by  the  stranding  or  not,  just  as  though 
the  memorandum  did  not  exist." 

Under  the  construction  for  which  the  defendant  contends, 
the  insurer's  liability,  unless  the  loss  be  total,  is,  practically^ 
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nominal.  For,  although  there  be  a  general  average  aacrifice 
by  a  destruction  of  a  part  of  the  apples,  and  though  the  resi- 
due be  injured  by  the  act  of  sacrificing  the  part  totally  de-^ 
stroyed,  the  assured,  practically,  recovers  nothing  for  the 
physical  destruction  of  the  apples  jettisoned>  and  certainly 
nothing  for  the  physical  injury  to  those  carried  to  the  port  of 
delivery.  For  the  purposes  of  the  general  average  statement^ 
the  apples  jettisoned  are  deemed  to  have  arrived  sound,  and 
are  valued  at  their  market  value  at  the  port  of  destination^ 
(however  much  that  may  fall  below  the  insured  value,)  afket 
deducting  freight  and  other  specific  charges,  and  the  net  value 
as  thus  ascertained  is  the  sum  or  value  on  which  they  contri*^ 
bute  and  are  contributed  for.  And  though  the  apples  be 
totally  destroyed,  as  a  voluntary  but  necessary  sacrifice,  all 
the  assured  could  recover  would  be  the  sum  which  they  paid 
by  way  of  contribution,  if  he  had  received  their  value,  as  thus 
determined  in  the  general  average  statement,  diminished  only 
by  the  sum  which  they  must  contribute. 

And  as  cargo  damaged,  but  not  totally  destroyed,  only  con- 
tributes  on  its  net  value  at  the  port  of  destination  in  the  con- 
dition in  which  it  arrives,  ascertained  as  befbre  stated,  it 
follows  that  the  greater  the  damage  to  it  the  less  its  value, 
and  the  smaller  the  contribution  it  is  liable  to  make,  and  the 
smaller  the  loss  for  which  the  insurer  is  liable. 

In  the  present  case,  the  two  hundred  and  twenty-four  bar- 
rels of  apples  which  arrived  are  valued  at  £6,  as  their  contri- 
butory value,  and  although  insured  at  ^3  per  barrel  and 
damaged  by  the  general  average  sacrifice  to  thetotent  of  one 
quarter  of  their  value,  the  loss  for  which  the  insurer  is  UaUe 
can  not  exceed  six  sixty-sixths  of  £2, 10«,  5d. 

To  hold  that  the  insurer  of  memorandum  artuflee  is  only 
liable  to  reimburse  a  genial  average  contribution,  is  to  pkoe 
the  assured  in  a  worse  position,  in  respect  to  the  extent  of  his 
claim  against  the  insurer,  where  his  goods  are  damaged  or 
destroyed  by  a  genaral  average  sacrifice,  than  where  they  lune 
physically  uninjured  and  the  only  loss  tiie  owner  suffers  is  the 
payment  he  m^es  as  a  general  average  contribution. 

Rob.— L  32 
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In  Maggrath  d  Higgina  v.  Churchy  (1  OaineSj  196,)  it  was 
held  by  Kent,  J.  that  all  damage  immediately  arising  from  a 
jettison  is  to  be  contributed  for,  though  it  happen  to  perish- 
able articles,  which  are  enumerated  in  the  memorandum,  and 
remain  in  specie.  Kent,  J.  says :  ^^  The  corn  being  damaged 
by  the  cutting  away  of  the  mast,  is  to  be  considered  equally 
with  the  mast  a  sacrifice  for  the  common  benefit ;  a  price  of 
safety  to  the  rest ;  and  it  is  founds  on  the  clearest  equity 
that  all  the  property  and  interest  saved  ought  to  contri- 
bute their  due  proportion  to  this  sacrifice.  The  plaintiff  is, 
therefore,  entitled  to  recover  as  for  a  general  average^  for  the 
loss  sustained  by  the  injury  done  to  the  com.''  Lewis,  Ch, 
J.  expressed  great  doubts  ^'whether  the  injury  received  by  iiie 
com  from  the  jettison  of  the  mast  and  consequent  irraption 
of  the  sea  water,  could  entitle  it  to  a  general  average  as  be- 
tween insurer  and  insured.  He  was  strongly  inclined  to  think 
it  within  the  spirit  and  meaning  of  the  terms  of  the  excep- 
tion ;  the  object  and  design  of  which  was  to  avoid  and  shnt 
out,  between  the  parties  to  the  policy,  every  question  on  the 
cause  of  injury  to  the  com,  where  it  might  equally  arise  torn 
the  perishable  nature  of  the  commodity,  as  from  external 
causes."  Livingston,  J.  gave  no  opinion,  and  the  plaintiff  had 
judgment,  according  to  an  agreement  of  the  parties  at  the 
foot  of  the  case,  as  for  a  total  loss. 

In  JShiOua  v.  Ocean  Ine.  Go.y  (14  John.  138,)  it  was  held 
that  where  com  was  thrown  overboard  for  the  preservation  of 
the  ship  and  lading,  in  a  storm,  by  which  the  residue  was 
greatly  deteriorated,  and,  the  vessel  having  put  into  a  port  of 
necessity,  was  found  to  be  unfit  to  be  reshipped,  and  was  sold, 
it  was  held  that  the  insured  was  entitled  to  contribution  fer 
the  com  thrown  overboard,  but  the  insurer  was  protected  by 
the  memorandum  from  any  loss  on  what  remained  in  specie^ 
although  it  had  been  reduced  by  sea  damage,  to  less  than  half 
its  value.  Yates,  J.  in  delivering  the  opinion  of  the  court, 
says,  that  ^^  No  claim  can  be  su^ined  for  a  total  or  a  partial 
loss  on  the  cargo  policy.  It  consisted  of  perishable  articles 
included  in  the  memorandum^  and  it  was  not  lost^  excepting 
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the  articles  thrown  overboard  to  lighten  the  ship.  The  defend- 
antS)  therefore,  are  only  liable  to  pay  their  portion  in  cowtri^ 
bution  towards  the  value  of  the  articles  which  constitute  the 
Jettison;  a  principle  repeatedly  recognized  by  this  court  (1 
John.  Cos.  226.     1  Cainea,  196.    3  id.  lOS.'O 

Where  memorandum  articles  are  damaged  by  a  general 
average  sacrifice,  but  arrive  in  specie  at  the  port  of  destinadon, 
if  the  underwriter  is  not  liable  for  any  partial  loss  except  for 
general  average,  and  if  the  loss  in  the  present  case,  under  the 
rule  declared  in  Wadsworth  v.  Pacific  Ina.  Co.,  (4  Wend.  33 ;) 
and  Jamson  et  al.  v.  Balliy  (36  Eng.  Law  and  Eq.  198,)  is 
oxiij  9k  partial  lose  of  the  whole,  and  there  can  be  no  recovery 
as  for  a  total  loss  of  the  part  Jettisoned,  it  would  seem  to 
follow  that  the  underwriter  is  only  liable  to  the  plaintiff  in 
respect  to  his  general  average  contribution,  as  owner  of  the 
apples. 

That  such  is  the  nature  and  extent  of  his  liability,  seems 
to  me  to  be  in  harmony  with  all  the  vie;irs  upon  this  subject 
declared  by  the  courts  of  this  state ;  and  to  be  virtually  de- 
cided by  them. 

As  to  the  extent  of  the  underwriter's  liability : 

Amould,  {vol.  2,  p.  950,  §  10,)  states  that  underwriters  never 
contribute  directly  to  general  average  losses;  they  are  only 
bound  to  reimburse  the  assured  their  proportionate  or  rateable 
amount  of  his  contribution.  They  are  not  bound  to  reimburse 
him  the  full  amount  of  his  contribution,  but  only  that  propor- 
tion of  it  which  the  value  of  his  interest  as  insured,  bears  to  its 
value  as  estimcUed  for  the  purposes  of  contribution.  In  other 
words,  whatever  per  centage  on  the  contributory  value  the 
assured  may  be  compelled  to  pay  in  general  average,  the  like 
per  centage  on  their  insured  value  must  be  paid  to  him  by 
the  underwrite. 

The  plaintiff's  loss  in  general  aven^  has  been  satisfied  by 
general  average  contributions  which  he  has  received,  except  the 
sum  of  £2,  10s,  5d,  which  ^  paid  in  contribution  on  the  seven 
hundred  barrels  of  apples,  at  the  contributory  value  of  £66. 
Whatever  per  centage  £2,  10s,  5d,  is  of  £6jS,  the  plaintiff 
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voald  be  entitled  to  a  Terdict,  according  to  a  strict  and  tech- 
nical application  of  the  rule  above  stated,  for  such  sum  as  is  a 
like  per  centage  of  '$2100,  the  insured  velue  of  the  apples. 

But  it  is  obyious  that  the  insured  value  may  so  largely 
exceed  the  contributory  value,  that  an  application  of  this  rule 
would  make  the  insurer  liable  in  such  a  case  for  a  larger  sum 
tham  the  assured  was  compelled  to  contribute  in  general 
average. 

The  rule  seems  to  be  that  where  the  contributory  value  ex- 
ceeds the  insured  value,  whatever  is  paid  in  such  a  case  in  con* 
tribution,  by  the  excess  of  the  contributory  value  over  liie 
value  in  the  policy,  is  paid  by  the  assured.  On  this  proportion, 
he  is  his  own  insurer.  For  whatever  is  paid  on  a  contributory 
value  not  exceeding  the  value  in  the  policy,  the  assured  is 
indemnified  on  the  proportion  insured.  (2  Amould^  950,  §  10. 
Clarke  v.  United  F.  and  JIf.  Im.  Co.,  7  Mass.  B.  365.) 

This  rule,  applied  to  the  facts  of  this  case,  entitles  the  plain- 
tiff to  a  verdict  for  £2, 10,  5,  or  whatever  the  sum  is  which 
he  paid  in  general  average  contribution.  This  exonerates  the 
insurers  from  all  liability  for  a  partial  loss,  as  a  partial  loss, 
and  makes  them  liable  to  the  plaintiff  for  the  actual  general 
average  loss ;  the  insured  value  of  the  memorandum  articles 
being  greater  than  their  contributory  value. 

The  case  will  be  reconstructed  so  as  to  show  that  the  plain- 
tiff, by  order  of  the  court  at  the  trial,  had  a  verdict  for  such 
sum  as  will  be  correct  according  to  the  rules  above  stated,  and 
that  such  exceptions  were  there  taken,  by  either  party,  as  will 
enable  him  to  present  the  questions  raised  by  the  propositions 
here  decided  and  the  application  made  of  them  in  this  dispo- 
sition of  the  action. 
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Gborgs  Hoffhak  et  a2.  plaintiffs  and  respondents,  t;^.  Tbb 
Mrs  A  FiRB  Insubanob  Oompant,  defendant  and  appel- 
lant 

!•  A  policy  of  insuzanoe  in  &Tor  of  a  firm,  ocmtiUning  a  claoM  declaring  it  to 
be  void  in  case  of  "  a  sale"  of  the  property  insured,  witliout  the  consent  of 
the  insurers,  is  not  annulled  by  a  release  by  one  partner,  of  all  his  interest,  to 
the  others.    (Basbous,  J.  dissented.) 

%  The  cases  of  TOku  t.  Kinfftim  MtU,  Jm.  Cb.,  (7  Bmrh,  70,)  and  JFtkam  ▼.  Om^- 
tee  Mut,  J«M.  CS>.,  (16  id.  611,)  upon  this  point  approved.  -    ^ 

8.  Upon  a  loss  after  such  release,  the  partners  to  whom  the  release  was  given 
can  recover,  in  their  own  names,  the  whole  loss  under  the  policy,  including 
not  only  the  interest  released,  but  also  any  Iom  to  goods  bou^^t  by  them  after 
the  release,  coming  within  the  description  in  the  policy. 

4.  Where  the  policy  declares  that  the  value  of  the  property  shall  bo  deemed 
what  it  may  cost  at  the  time  of  the  fire  to  replace  it,  although  it  also  requires 
the  preliminary  proofis  to  state  the  actual  cost  of  the  articles,  the  insured  are 
not  barred  by 'their  statement  in  such  prooft  of  the  actual  oost^  fhnn  claim- 
ing that  the  value  was  a  greater  sum. 

6.  If  the  goods  were  those  which  the  insured  dealt  in  at  wholesale,  or  manu- 
ikctured,  the  price  for  which  similar  goods  were  generally  sold  by  wholesale 
dealers  or  manufacturers  may  bo  considered  by  the  Jury  in  estimating  such 
value.  ^ 

6.  The  failure  of  the  insured  to  speciQr  any  of  the  goods,  "  with  particularity," 
in  their  proofa  of  loss,  if  caused  by  ihetc  inability  to  do  so  in  consequence  of 
the  total  destruction  thereof,  does  not  preclude  them  for  recovering  for  such 
goods. 

7.  The  usual  clause  in  a  policy  that  upon  the  happening  of  a  fire  the  insured 
shall  use  all  reasonable  means  for  "  the  protection"  of  the  property,  does 
not  require  them  to  use  means  to  restore  it  to  its  condition  before  the  fire,  but 
only  to  take  the  neoessaiy  steps  to  prevent  its  final  destruction  or  ftirther 
deterioration,  and  to  put  it  in  a  condition  to  be  examined. 

8.  Thus,  where  a  large  part  of  the  goods  were  shirts,  bosoms  and  collars,  most 
of  which  were  ii\}ured  only  by  water  or  by  handling ;  JBMd  that  the  insured 
were  not  bound  to  have  them  relaundried. 

9.  An  erroneous  assumption  by  the  judge,  in  diarging  the  Jury,  that  there  is  no 
controversy  upon  a  particular  matter  of  fact>  is  to  be  corrected  not  by  an  ex- 
ception, but  by  calling  his  attention  to  it  that  he  may  then  correct  it. 

10.  The  practice  of  including  in  a  case,  questions  withdrawn,  answers  excluded 
without  objection,  and  testimony  not  necessary  to  raise  the  questions  on  the 
exceptions,  or  stated  in  too  voluminous  a  form,  reprehended  by  the  court. 

(Before  Bobbbtsov,  Whitb  and  Babboub,  JJ.) 

Submitted  June  12, 1868 ;  decided  December  26, 1868. 
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This  was  an  appeal  by  the  defendants  from  a  judgment  on 
a  verdict  recovered  by  the  plaintiflfe. 

The  action  was  brought  by  the  plaintiffs  (Hoffman  and 
Place,)  to  recover  on  a  policy  of  fire  insurance  issued  by  the 
defendants. 

The  policy  was  issued  in  February,  1861,  to  the  firm  of 
"  Hoffman,  Place  &  Co.,"  a  partnership  then  existing,  com- 
posed of  the  plaintiffi  and  one  Silvemail.  The  latter  with- 
drew from  the  business  in  March,  1862,  and  then  released  his 
interest  in  the  partnership  property  to  the  plaintiff,  Hoffman, 
who,  with  Place,  continued  the  business,  which  was  that  of 
manufacturers  of,  and  wholesale  dealers  in  gentlemen's  fumifih- 
ing  goods,  under  the  firm  name  of  '^  Hoffman  &  Place."  Sub- 
sequently to  this  change  in  the  partnership,  the  loss  occurred. 

The  policy  expressed  that  the  defendants  insured  ^^  Hoffman, 
Place  &  Oo.''  agcunst  loss  or  damage  by  fire  to  the  amount  of 
$6000,  on  merchandise,  hazardous  and  not  hazardous,  their 
own,  or  held  by  them  in  trust  or  on  commission,  or  sold  bnt 
not  delivered,  contained  in  their  store  in  the  city  of  New  York, 
and  that  such  company  thereby  promised  and  agreed  to  make 
good  unto  the  insured,  their  executors,  administrators  and 
assigns,  all  such  loss  or  damage,  not  exceeding  in  amount  the 
sum  insured,  as  should  happen  by  fire  to  the  property  as  above 
specified,  during  the  term  of  one  year,  such  loss  or  damage  to 
be  estimated  according  to  the  actual  cash  value  of  the  said 
property  at  the  time  the  same  should  happen  ;  and  provided 
that  if  such  property  should  "  be  sold  or  conveyed,  or  if"  that 
policy  should  ^^  be  assigned  without  the  consent  of  the  com- 
pany obtained  in  writing"  thereon,  the  policy  should  be  null 
and  void. 

The  conditions  annexed  contained,  among  others,  the  follow- 
ing usual  provisions : 

"  VIII.  In  case  of  fire,  or  exposure  to  loss  or  damage  thereby, 
the  insured  shall  use  their  best  endeavors  to  save  and  protect 
the  property,  and  the  company  shall  not  be  liable  for  any  loss 
sustained  in  consequence  of  neglect  to  do  so."     *     o     » 

<<  When  merchandise  or  other  personal  property  is  partially 
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damaged,  the  insored  shall  forthwith  cause  it  to  t)e  put  in  as 
good  order  as  the  nature  of  the  case  will  admit,  assorting  apd 
arranging  the  various  articles  according  to  their  kinds,  separat- 
ing the  damaged  from  the  undamaged ;  and  shall  cause  an 
inventory  to  be  made  and  furnished  to  the  company  of  the 
whole,  naming  the  quantity  and  cost  of  each.     *    *     *  " 

'^  IX.  Persons  sustaining  loss  or  damage  by  fire,  shall  forth* 
with  give  notice  thereof,  in  writing,  ,to  the  company,  and  as 
soon  after  as  possible  they  shall  deliver  as  particular  an  account 
of  the  loss  and  damage  as  the  nature  of  the  case  will  admit^ 
signed  with  their  own  hands,     o     o     »  " 

"  The  cash  value  of  property  destroyed  or  damaged  by  fire 
shall  be  deemed  to  be  such  as  it  may  cost  at  the  time  of  the 
fire  to  replace  the  same.'' 

The  proofs  of  loss  submitted  by  the  plaintiffs  to  the  defend- 
ants, after  the  fire,  referred  to  a  schedule  annexed,  exhibiting 
the  merchandise  partially  damaged.  This  schedule  contained 
two  prices,  affixed  to  each  item,  in  separate  columns,  one 
headed  ^^cost"  and  the  other  headed  ^^cash  value."  The 
prices  in  the  second  column  exceeded  those  in  the  former.  The 
plaintiffs  claimed  to  be  indemnified  according  to  the  latter 
value.  In  addition  to  this  statement  of  goods  damaged,  the 
proofs  of  loss  contained  a  claim  for  goods  lost  and  destroyed, 
which  was  made  in  the  following  terms  : 

'^  There  was  also  lost,  and  destroyed  by  the  fire,  and  in 
removing  the  said  merchandise  from  tiie  building,  at  the  time 
of  the  fire,  merchandise  belonging  to  the  undersigned,  so  far  as 
can  be  ascertained,  of  about  the  value  of  $1307.66  " 

The  cause  came  on  for  trial  on  the  16th  of  February,  1863, 
before  Justice  Monsll  and  a  jury. 

At  the  close  of  the  evidence,  the  defendants'  counsel  requested 
the  court  to  instruct  the  jury  as  follows  : 

1.  That  the  sale  to  Hoffiuan  by  Silvemail  of  his  entire 
interest  in  the  copartnership  property,  before  the  fire,  without 
the  knowledge  or  consent  of  the  defendants,  rendered  the  policy 
void ;  and  that  the  plaintiffa  could  not  recover. 

2.  That,  should  it  be  held  that  the  sale  of  SUv^mail's  inter- 
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est  to  Hoffinaii  did  not  render  the  policy  Toid,  then  Hoffman 
is  Place  could  recover  only  to  the  extent  of  their  original 
intere9t  in  the  property  of  Hoffpan,  Place  &  Co.,  and  not  on 
account  of  any  portion  of  the  interest  of  Silvemail  conveyed  to 
Hoffman. 

4.  That  the  plaintifb.  could  not  recover  in  this  action  on 
account  of  the  loss  or  injury  to  any  goods  or  property  pur- 
chased or  acquired  by  them  subsequent  to  the  dissolution  of 
the  firm  of  Hoffman,  Place  &  Co.,  and  the  sale  of  Silvemail's 
interest  to  Hoffman. 

5.  That  the  plainti£G9  having  stated  the  cost  of  the  goods  in 
the  preliminary  proofs  of  loss,  are  bound  thereby,  and  can  not 
now  claim  that  they  cost  any  greater  or  higher  amount. 

These  requests  the  court  refused,  and  the  defendants  ex- 
cepted. 

The  defendants'  counsel  also  requested  the  court  to  charge 
that  the  pluntiffs  could  not,  in  any  event,  recover  for  damage 
or  injury  to  any  goods  other  than  those  set  forth  in  the  schedule 
attached  to,  and  forming  a  part  of  the  prooft  of  loss. 

The  court  refused  so  to  charge,  except  by  adding  thereto  the 
words,  '^  except  such  as  from  their  total  destruction  they  could 
not  specify  with  more  particularity  than  they  have  done,"  to 
which  addition  the  defendants'  counsel  excepted. 

The  defendants'  counsel  then  further  requested  the  court  to 
e&arge, 

1.  That  if^  at  or  about  the  time  of  the  fire,  it  would  have 
Oost  the  plaintifb  the  several  sums  mentioned  in  the  proofe  of 
loss  to  manufacture  or  procure  the  goods  therein  named,  then 
the  amount  of  the  loss  may  be  determined  by  deducting  from 
the  cost  amount  specified  in  the  proofs  of  loss,  the  amount  of 
the  value  of  the  goods  in  their  damaged  condition  after  the 
fire. 

%  That  the  price  for  which  goods  similar  to  the  stock  in 
question  were  generally  sold  by,  or  purchased  firom  wholesale 
dealers  and  manufacturers,  can  not  be  taken  by  the  jury  as  the 
basis  firom  which  the  cost  to  replace  those  goods  can  be  calca- 
lated. 
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3.  That  the  proofs  of  loas  in  reference  to  the  snm  of 
$1,307.66  are  insufficient,  and  are  not  in  complianoe  with  the 
9th  condition  of  insurance  ;  and  that,  as  to  that  sum,  the 
plaintiffs  are  not  entitled  to  recover. 

4.  That  the  sale  of  SUyemairs  interest  to  Hoffman,  and  his 
withdrawal  from  the  firm,  was  a  dissolution  of  it ;  and  that, 
therefore,  any  goods  purchased  by  them  and  added  to  the  stock, 
are  not  covered  by  .this  policy. 

These  several  requests  the  court  refused,  and  the  defendants 
excepted. 

The  counsel  for  the  defendants  further  requested  the  court 
to  charge  the  jury  that  in  determining  the  amount  of  the  loss, 
they  could  not  take  into  consideration,  or  allow  for  loss  of 
business  or  trade  resulting  from  the  happening  of  the  fire,  nor 
for  loss  of  profits  which,  in  the  regular  course  of  their  business^ 
the  plaintiffii  might  have  made  upon  their  stock  of  goods,  had 
it  not  been  injured  by  the  fire,  which  the  court  refused,  except 
by  adding  thereto  the  words,  ^^  over  and  above  the  cash  value 
thereof  at  the  time,"  to  which  the  counsel  for  the  defendants 
excepted. 

The  court  also  instructed  the  jury  as  follows:  "Where 
]yroperty  has  been  totally  destroyed,  it  is  very  difficult,  if, 
indeed,  it  is  not  impossible,  to  furnish  a  particular  description 
of  the  articles  so  destroyed  ;  especially  in  cases  where  the  books 
and  papers  of  the  establishment  are  lost  also.  Although  the 
law  requires  a  compliance  with  the  condition  contained  in  the 
policy  of  insurance,  yet  the  only  obligation  in  that  respect 
which  it  imposes  is,  that  the  party  insured  shall  furnish  the 
best  preliminary  proo&  in  his  power  ;  and  he  is  not  required 
to  do  more  than  that  It  will  be  for  you  to  say  whether  or 
not  sufficient  evidence  has  been  given  here  to  satisfy  you  of  the 
actual  loss  of  that  portion  of  the  property.  So  far  as  the  pre- 
liminary prooft  are  concerned,  that  being  a  question  of  law,  I 
state  to  you  that  the  objection  raised  by  the  defendants  upon 
that  pmnt  is  unavailable  here  ;  the  preliminary  proofs  being 
sufficient  to  satisfy  the  conditions  of  the  policy  of  insurance. 

In  frimishing  their  preliminary  proo&  the  plaintifis  gave 
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both  the  cost  or  manufacturing  price  of  their  goods,  and  also 
the  market  Talue.  Those  distinct  values  were  given  in  differ- 
ent columns  in  the  same  inventory.  One  of  the  conditions  of 
the  policy  requires  the  holders  of  the  policy  to  give  the  cost 
price  of  their  property,  and  provides  that,  after  that  is  fur- 
nished, the  insurers  and  the  insured  are  to  ascertain  its  cash 
value.  Therefore  the  plaintiffs,  in  giving  those  two  columns, 
did  nothing  more  than  they  were  required  to  do  by  the  condi- 
tions of  the  policy. 

The  only  question  of  law  necessary  to  state  to  you  is  the 
rule  of  damages.  Testimony  has  been  admitted  as  to  both  the 
market  value  of  the  property  in  question,  and  the  cost  of  its 
manufacture. 

It  is  claimed  on  the  part  of  the  defendants  that  you  are  to 
take  the  cost  of  manufacturing  the  property  as  the  basis  of 
your  calculation.  That  is  not  the  correct  rule,  f  ou  are  to 
take,  as  the  basis  of  your  calculation  of  damages,  the  market 
value  of  the  property  at  or  about  the  9th  of  April,  1862,  the 
time  of  the  happening  of  the  fire.  If  you  took  the  cost  price 
of  manufacturing  goods  of  the  character  of  those  involved  in  this 
case  as  your  standard,  you  would  necessarily  have  to  wait  until 
the  articles  should  1^  manufactured,  and  according  to  the  tes- 
timony of  a  very  intelligent  witness,  (Mr.  Hyatt,)  it  would 
take  three  months  to  manufacture  them,  during  which  time 
there  would  probably  be  a  great  change  in  their  market  value. 
The  insurers  undertake  by  a  policy  of  insurance,  for  a  sufficient 
consideration,  to  make  the  insured  good  for  any  loss  or  dam- 
age by  fire  that  may  happen  to  the  property  upon  which  the 
policy  is  issued.  The  law  makeiEl  general  rules,  and  does  not 
deal  in  exceptional  cases ;  and  the  only  safe  rule  in  a  case  of 
this  kind  is  to  hold  the  insurance  company  to  their  contract 
of  indemnity  to  make  good  to  thp  insured  the  loss  suffered  at 
the  time  of  the  fire.  The  market  value,  or  in  other  words, 
what  it  would  have  cost  the  plaintiffs  at  that  time  to  go  into 
the  market  and  purchase  the  same  kinds  and  quantity  of  goods 
as  those  which  they  lost,  is  a  basis  upon  which  you  can  make 
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joar  caLculation  of  the  da^nage  snstained  by  the  infiured  in 
this  case. 

Evidence  was  given  of  the  cost  of  relaundrying  the  goods 
injnred  by  the  fire.  But  the  plaintiffii  were  not  bound  to 
relaundiy  the  goods  at  all.  They  had  a  right,  upon  the  hap- 
pening of  the  fire,  to  claim  the  damages  they  had  sustained  by 
it.  The  condition  of  the  policy  which  provides,  that  upon  the 
happening  of  a  fire,  the  insured  shall  use  all  reasonable  means 
for  "  the  protection"  of  the  property,  does  not  mean  that  they 
shall  apply  any  more  labor  to  the  property  than  is  necessary  in 
assorting  and  arranging  the  goods  so  that  an  examination  may 
be  made  to  ascertain  the  damage  done  to  them.  If  relaun- 
drying  were  a  matter  to  be  taken  into  consideration,  you 
would  have  to  wait  and  see  what  effect  it  would  have  upon 
the  goods,  before  you  could  fix  the  damage,  and  that  could 
only  be  determined  by  the  sale  of  the  property  afterwards. 
You  are  to  take  simply  the  market  value  of  the  property  as  the 
basis  of  your  calculation/' 

To  the  several  instructions  in  each  of  these  paragraphs  the 
defendants'  counsel  excepted  separately. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$4,075.87)  upon  which  judgment  was  entered  ;  and  the  defend* 
ants  appealed. 

A.  Wakeman,  for  the- defendants,  appellants. 

I.  The  judge  erred  in  refusing  to  charge  as  first  requested, 
that  the  sale  to  Hoffman  by  Silvernail  of  his  entire  interest  in 
the  partnership  property  before  the  fire,  without  the  knowl- 
edge of  the  defendants,  avoided  the  policy.  1.  The  defendants, 
by  the  policy,  insured  "Hoffman,  Place  &Co."  against  loss  or 
dami^  by  fire,  on  merchandise,  their  own  or  held  by  them  in 
trust.  That  is  the  property  of  this  firm  or  association,  having 
an  existence  in  law  as  a  single  entity,  known  and  referred  to  by 
the  name  of  "  Hoffman,  Place  &  Co."  The  sale  by  Silvernail 
of  his  interest  to  Hoffman  operated  ^s  a  dissolution  of  the  firm. 
From  that  moment  the  existence  of  this  single  legal,  entity, 
known  by  the  name  of  "  Hoffman,  Place  &  Co."  was  anlxihilated. 
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And  thereapon  George  Hoffinan  and  William  Place,  by  con- 
tract under  the  law,  created  a  new,  separate  legal  entity,  with 
entirely  other  and  very  different  rights,  known  by  the  name 
of  "  Hoffman  &  Place/'     These  defendants  never  insured  the 
property  of  this  new  legal  being  or  finii ;  they  never  contracted 
with  it,  or  even  knew  of  its  existence  until  after  the  fire.     This 
new  legal  entity  or  firm  having  purchased  the  property  of  the 
old  firm,  now  seeks  in  its  own  right  to  enforce  this  contract 
against  these  defendants.    This  we  insist  they  can  not  do.    If 
Hoffinan,  Place  &  Silvernail  had  been  incorporated  under  the 
name  of  ^^  Hoffman,  Place  &  Go/'  and  these  defendants  had  hj 
that  name  insured  its  property  as  such,  and  subsequently  G«oi]g6 
Hofiiaian  &  William  Place  should  have  been  incorporated  Ij 
the  name  of  Hoffinan  &  Place,  and  should  then  purchase  the 
property  of  the  former  corporation,  without  the  knowledge  of 
these  defendants,  and  a  loss  should  occur,  will  it  be  contended 
that  the  latter  corporation  could  recover  upon  the  policy  issued 
to  the  former  ?     Upon  the  same  principle,  one  firm  can  not 
recover  upon  a  policy  issued  to  another,  except  under  a  recog- 
nized assignment.        ^ 

2.  If  Hoffman,  Place  &  Silvemail  were  simply  joint  con- 
tractors with  these  -defendants,  then  the  sale  of  Silvemail  to 
Hoffinan  was  a  termination  of  his  rights  and  interests  in  the 
property.  Of  course  he  could  not  be  damaged  by  the  fire. 
The  sale  operated  as  a  Release  of  the  defendants  from  any  inter- 
est or  rights  he  may  have  had  under  the  contract.  A  release 
of  one  in  a  joint  contract,  is  a  release  of  all.  (Murdoch  v. 
Ohtnmgo  Mutual  Ins.  Co.y  2  N.  T.  Bqp.  210,  216,  218.) 

3.  The  policy  expressly  provides  that  if  the  property  should 
be  "  sold  or  conveyed"  without  the  consent  of  the  company 
obtained  in  writing  upon  the  policy,  the  policy  should  be  ntdl 
and  void.  The  dissolution  of  the  firm  of  H.  P.  &  Co.  and  the 
transfer  of  the  whole  property  to  the  new  firm  of  Hofiman  & 
Place,  was  such  a  sale  or  conveyance  as  rendered  the  policy  void. 
{Murdoch  v.  Chenango  Mut  Ins,  Co,,  2  K  T.  Rep.  216,  218.) 
While  it  may  be  said  that  this  was  a  case  of  misjoinder,  yet  we 
submit  the  reasoning  of  the  court  covers  this  precise  pointy  and 
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is  concbiaiye.  See  TiUau  y.  The  Kingston  Mmudl  Ins,  Oo. 
(5  N.  T,  Bep.  1  Sdd,  405J  in  which  the  decision  in  the 
general  tenn  of  the  2d  district,  upon  this  point  in  the  same 
case,  (7  Barb.  570,)  is  reversed.  See,  also,  Orosvenar  v.  The 
Atlantic  Ins.  Co.  (17  N.  7.  Bep.  391,)  where  the  case  of  TH- 
louj  (5  N.  7.  Bep.)  is  reversed,  but  not  npon  the  point  that 
the  sale  of  the  interest  of  one  partner  to  his  copartners,  vitiates 
the  policy.  {Finlay  v.  The  Lycoming  Co.  Mutual  Ins.  Co.^  30 
Penn.  6  Caseyj  311,  313,  and  authorities  cited  by  Mr.  Par- 
sons arguendo.)  Dreher  v.  ^tna  Ins.  Co.,  18  Missouri^  3 
Bennett,  128, 135, 136,  citing  the  opin.  of  Cady  J.  in  2  ComsL 
in  the  Murdoch  case  as  conclusive.  Dix  and  others  v.  The 
Mercantile  Ins.  Co.,  22  lU.  Bep.  272, 276, 278,  opin.  of  Breescy 
J.  Wood  V.  The  BuOand  Ins.  Co.,  31  Verm.  Bep.,  552,  563, 
citing  the  N.  T.  cases  as  authority.)  Justice  Boosevelt,  in  his 
opinion  in  16  Barb.  512,  does  not  cite  a  single  authority. 

Although  this  case  is  referred  to  with  approval,  in  Dey  v. 
PougKkeepsie  Ins.  Oo.  (23  Barb.  623,  627,)  the  point  was  in 
no  way  involved  in  that  case.  Upon  this  point  we  respectfully 
submit  that  the  law  and  reason  are  both  with  the  defendants. 

II.  The  judge  erred  in  refusing  to  charge  that  if  the  plain* 
tiffs  could  recover  at  all,  it  could  only  be  done  to  the  extent  of 
their  original  interest  upon  which  the  sale  only  operated  as  if 
Silvernail  had  sold  to  a  stranger.  {Howard  v.  The  AUnmy 
Ins.  Co.  per  Bronson,  c7.,  3  Denio,  301,  305.)  He  should  have 
instructed  the  jury  to  deduct  from  the  amount  of  goods  claimed 
in  th6  proofs  of  loss  to  have  been  on  hand  at  the  time  of  the 
fire,  the  amount  of  the  Silvernail  interest  conveyed  to  Hoffinan, 
being  a  quarter  of  the  whole  concern. 

in.  The  judge  erred  in  not  charging  the  jury  that  the 
plaintifb  can  not  recover  on  account  of  the  loss  or  injury  to  any 
goods  acquired  by  them  subsequent  to  the  dissolution  of  the 
firm  of  "  Hoffinan,  Place  &  Oo.''  (  Wood  v.  Butland  Ins.  Oo. 
31  Verm.  Bep.  552,  563.)  The  business  of  Hoffman  &  Place 
was  a  new  one.  They  were  new  parties.  To  make  these  defend- 
ants liable  for  their  loss,  it  must  be  shown  that  they  have  con- 
tracted with  them.  The  new  firm  purchased  $8,023.78  in  new 
goods  before  th^  fire. 
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lY.  The  judge  erred  in  not  charging  that  the  plaintifib  hav- 
ing stated  the  costs  of  the  goods  in  the  preliminary  proofr  of 
loss,  are  hound  thereby,  and  can  not  now  claim  that  they  cost 
any  greater  or  higher  amount.  (Irvifig  v.  The  Excelsior  Fire 
Ins.  Go.,  1  Boatv.  507,  514.) 

y.  The  judge  erred  in  amending  the  eighth  request  to  change, 
by  adding  thereto  the  words  ^^  except  such  as,  from  their  total 
destruction,  they  could  not  specify  with  more  particularity  than 
they  have  done."  There  was  no  pretense  that  the  plaintiA 
could  not  describe  or  designate  all  the  goods.  Their  boob, 
papers,  bills  and  accounts  were  saved,  and  from  them  tbej 
could  have  made  up,  and  did  make  up  their  prooft  of  lofls. 
The  exception  tended  to  lead  the  jury  to  suppose  that  other 
goods  than  those  set  forth  in  the  proofs  of  loss  might  have  been 
destroyed,  and  for  which  they  were  at  liberty  to  make  an 
allowance. 

VI.  the  judge  erred  in  refusing  to  charge  the  jury  as  ninthly 
requested,  to  wit :  "  That  if  at  or  about  the  time  of  the  fiie, 
it  would  have  cost  the  plaintiffs  the  several  sums  mentioned 
in  their  prooft  of  loss  to  manufacture  or  procure  the  goods 
therein  named,  then  the  amount  of  the  loss  may  be  determined 
by  deducting  fit)m  the  cost  the  amount  specified  in  the  proofi  of 
loss,  the  amount  of  the  value  of  the  goods  in  their  damaged 
condition  after  the  fire." 

1.  On  the  24th  of  April,  the  plaintiffs  furnished  the  defend- 
ants with  a  sworn  statement  of  the  property  injured  by  the 
fire ;  in  this  statement  they  stated  the  total,  just  and  true  cost 
of  the  goods. 

2.  By  the  terms  of  the  policy,  the  cash  value  was  the  cost 
to  replace  them.  The  cost  was  fixed  in  the  proofi  by  the 
plaintiffs.  They  swear  this  cost  was  just  and  true,  and  should 
be  bound  by  it,  and  the  court  should  have  so  instructed  the 
jury.  After  deducting  the  actual  value  of  the  goods  in  their 
damaged  condition,  the  balance  would  then  have  been  the 
actual  loss. 

YII.  The  judge  erred  in  refusing  to  charge  that  the  price 
for  which  such  goods  were  generally  sold  by  or  purchased  from 
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wholesale  dealers  and  manafacturers,  could  not  be  taken  as  the 
basis  from  which  the  cost  to  replace  the  goods  could  be  calcu- 
lated. 

1.  These  plaintiff  were  wholesale  dealers  in,  and  manufac- 
turers of  furnishing  goods.  In  the  proofs  of  loss,  the  first  col- 
umn of  the  statement  showed  the  cost,  and  the  other  the  selling 
price  or  cash  value  as  the  plaintiffs  termed  it.  The  cash-value 
was  the  plaintiffii'  selling  price,  as  they  claimed* 

2.  The  words  '^cost  to  replace  the  goods/'  as  used  in  the 
policy,  does  not  mean  what  it  would  cost  wholesale  manu&c^ 
turers  and  dealers  to  replace  the  goods  by  purchases  at  retail, 
nor  what  it  would  cost  wholesale  dealers  to  replace  the  goods 
by  purchases  from  wholesale  dealecs.  The  cost  to  replace 
them  means,  in  this  case,  the  cost  of  reproduction  or  impor- 
tation. The  rule  that  the  cost  to  replace  the  goods,  means 
what  it  would  have  cost  the  plainti£Ga  to  have  gone  into  the 
market  and  purchased  similar  goods  from  similar  wholesale 
dealers,  would  be  unjust 

3.  Should  this  construction  prevail,  and  had  the  plaintifb' 
entire  stock  been  destroyed,  they  would  recover  not  only  the 
cost  of  the  goods,  but  thirty  per  cent  profit  upon  the  whole 
amount,  without  giving  any  credit  or  suffering  losses  from  bad 
debts. 

4.  The  judge  not  only  refused  to  charge  as  requested 
under  this  point,  but  actually  charged  ^Hhat  the  jury 
should  take  what  it  would  have  cost  the  plaintiffs,  at  that 
time,  to  have  gone  into  the  market  and  purchased  the  same 
kinds  and  .quantities  of  goods  they  had  lost,  as  a  basis 
upon  which  they  should  calculate  the  amount  of  the  damage 
sustained.''  ^ 

The  proper  basis  was  not  the  cost  in  the  market  by  purchase. 
The  contract  says  it  shall  be,  what  it  would  cost  to  ^^  replace  " 
them.  That  is,  as  they  were  "placed"  before  in  the  ordinary 
way  in  which  the  plaintiffs  created  and  provided  their  stock 
for  sale,  to  wit,  by  manufacture  and  importation.  Certainly 
the  word  "replace,"  in  this  connection,  can  mean  nothing  else. 
It  is  absurd  to  suppose  it  means  the  purchase  in  the  market  at 
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a  profit  of  thirty  per  cent  on  the  manofactorer'fi  price,  when 
the  plaintifGs'  business  was  mannfacturing. 

YIII.  The  judge  erred  in  refusing  to  charge  that  the  proofs 
of  loss  in  reference  to  the  sum  of  $1307.66,  were  insufflcieat, 
and  as  to  that  sum  the  plaintifb  were  entitled  to  recover. 

1.  No  portion  of  the  books,  inventories,  bills,  or  memoranda 
of  the  plfdntifEs  was  injured  or  destroyed  by  the  fire.  They 
could  tell  what  goods  they  had  in  the  store  the  night  of  the 
fire.  2.  The  9th  condition  requires  that,  as  soon  as  possible 
after  the  fire,  the  insured  shall  deliver  as  particular  an  account 
of  the  loss  and  damage  as  the  nature  of  the  case  will  admit 
3.  The  plaintiffs,  having  all  their  books,  inventories,  and  bills, 
were  as  able  to  give  a  detailed  account  of  the  particular  goods 
making  up  the  $1307.66,  as  they  did  in  making  up  the  other 
amounts.  After  having  given  a  detailed  inventory  from  the 
books,  of  all  the  goods  they  had  on  hand  on  the  night  of  the 
fire,  they  insert  in  a  lump  $1307.66  for  goods  "  lost"  They 
could  not  know  that  they  had  been  lost  except  by  the  books.  If 
they  appeared  on  the  books,  then  they  could  have  given  the 
particulars  of  them,  as  they  did  of  the  other  goods  entered 
there. 

The  proofs,  in  relation  to  this  round  sum  of  $1307.66,  do 
not  comply  with  the  terms  of  the  policy.  The  amount  shoold 
have  been  rejected. 

IX.  The  judge  erred  in  refusing  to  charge  that  the  sale  of 
Silvenudrs  interest  to  Hoffinan,  and  his  withdrawal  from  the 
firm,  was  a  dissolution  of  it — and  that,  therefore,  any  goods 
purdliased  thereafter  by  them,  and  added  to  the  stock,  weie 
not  covered  by  this  policy. 

X.  The  judge  err^  in  amending  the  thirteenth  request 
Because  the  cash  value  was  not,  as  ordinarily  understood,  the 
measure  of  the  loss.  The  true  measure  was  what  it  would 
cost  to  replace  the  property.  The  amendment  was  an  indica- 
tion to  the  jury  to  allow  for  loss  of  trade  and  profits,  provided 
they  did  not  ip.  the  total  amount  exceed  the  cash  value  of  tiie 
property  at  the  time. 

This  tended  to  mislead  the  jury. 
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XI.  The  judge  erred  in  charging  the  jury  subBtantially 
that  the  relaundrying  of  the  shirts  wilb  a  matter  not  to  be 
taken  into  consideration  by  them.  The  principal  portion  of 
the  stock  was  shirts,  bosoms  and  collars — ^from  two  thirds  to 
three  quarters  in  amount.  It  was  proved  that  these  goods 
could  have  been  relaundried  at  a  small  expense,  and  when  so 
done  would  have  been  just  as  good  as  new.  These  facts  should 
have  been  taken  into  consideration  by  the  jury  in  determining 
what  it  would  cost  to  replace  them. 

XII.  The  judge  erred  in  instructing  the  jury  that  they 
should  take  his  figures  as  stated  by  him  as  the  basis  of  Hieir 
calculation,  if  they  concluded  to  find  a  per  centage  of  damage. 

B.  Sand/ord^  for  the  plaintiffs,  respondents. 

By  the  Gourty  Bobebtsok,  J,  The  policy  in  this  case  de- 
clares the  subject  insured  by  it,  to  be  merchandise,  contained 
in  a  certain  building,  of  either  ^^  Hoffman,  Place  &  Go.''  or 
held  by  them  in  trust  or  on  commission,  even  if  aoldy  provided 
it  was  not  delivered.  The  defendants,  also  by  it,  agree  to 
make  good  not  only  to  the  insured,  (H.  P.  &  Go.,)  but  also  to 
their  executors,  administrators,  and  assigns,  any  loss  by  fire  to 
the  property  insured,  for  a  year.  Another  clause  in  the  policy 
declares  it  to  be  null  and  void,  if  the  property  insured  is  acid 
or  conveyed.  This  conflicts  with  the  description  of  the  sub- 
ject of  insurance,  which  permits  the  property  to  be  aoldy  pro- 
vided it  was  not  delivered.  If  they  are  to  be  reconciled  by 
supposing  the  description  to  create  an  exception  to  the  annul- 
ling clause,  the  difficulty  still  renuuns  of  the  kind  of  sale 
intended.  It  would  be  superfluous  to  provide  for  a  sale  to 
customers,  if  thereby  the  assured  lost  their  insurable  interost. 
The  annulling  clause,  which  is  printed,  seems  to  have  been  in- 
tended for  subjects  of  insurance  existing  when  the  policy  was 
executed,  and  not  for  a  suspended  policy  like  the  one  before 
us,  which  had  no  vitality  until  some  merchandise  was  brought 
into  the  building  in  question  to  which  it  could  attach. 
{Hooper  v.  Hud.  Bvo.  Fire  Ina.  Co.  17  N.  T.  Bep.  424.    Day 

Bob.— I.  33 
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y.  Foughkeepsie  Ins.  Co,  23  Barb.  623.)  And  jet,  what  it  is 
provided  may  be  sold  is  not  the  mere  interest  of  anj  of  the 
assured,  but  the  property  itself.  The  loss  to  be  paid  for  isnot 
the  damage  to  sach  interest  bat  to  the  ^^ property  "  itself,  and 
the  parties  whose  loss  is  to  be  made  good  are  not  merely  the 
assured,  but  their  representatives  if  they  die,  or  their  assigns 
if  they  live.  These  provisions  certainly  look  to  a  sale  of  the 
goods  o\U  and  out;  particularly  in  connection  with  such  per- 
mission to  sell  without  delivering,  and  not  a  mere  change  of 
interest  among  the  parties.  In  fact  the  clause  itself,  which 
thus  renders  the  policy  null  and  void,  is  so  wholly  inappropri- 
ate, as  applied  to  a  shifting  policy  on  a  fluctuating  stock  of 
goods,  that  it  could  be  entirely  rjejected  as  inoperative  without 
great  violence  to  any  rule  of  law. 

Whatever,  however,  the  meaning  of  the  term  "soid"  may 
be,  the  annulling  clause  must  be  strictly  construed.  {Living- 
ston r.  Stickles,  7  Bill,  253.  S.  G.  8  Paige,  398.  Jackson 
V.  Harrison,  17  John.  66.)  Un^er  a  similar  one,  both  aa 
executory  contract  of  sale  and  a  mortgage  have  been  held  not 
to  be  a  sale.  (Masters  v.  Madison  Co.  Mui.  Ins.  Co.,  11  Barb. 
624  Conover  v.  Mat.  Ins.  Co.,  I  N.  Y.  Bep.  290.)  There 
would  be  no  entire  sale,  even  of  the  interest  of  any  joint 
assured,  while  he  retained  the  slightest  interest  in  the  propertf  • 
The  only  purpose  of  prohibiting  such  a  sale  by  any  of  the 
parties  would  be  to  compel  each  one  to  retain  some  interest 
It  is  difficult  to  perceive  what  benefit  that  would  bestow  on 
the  insurer,  unless  it  were  accompanied  by  a  positive  obliga- 
tion by  eadi  of  the  assured  to  be  constantly  and  actively  em- 
ployed in  taking  care  of  the  property.  Otherwise'  it  would 
only  increase  the  number  .of  persons  having  an  interest  to 
commit  a  fraud.  It  is  supposed  by  the  author  of  a  note  in 
the  second  volume  of  Parsons  on  Maritime  Law,  (p.  46,)  that 
the  fieital  effect  of  a  release  by  one  partner  to  others  of  his  in- 
terest in  g()ods  insured  in  a  policy  having  such  a  clause  in  it  is 
owing  to  the  loss  1>y  the  underwriter  of  the  character,  exertions 
and  vigilance  of  every  assured  to  prevent  a  fraud.  But  unless 
there  is  something  in  the  policy  entitling  the  insurer  to  the 
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positive  efforts  of  each  assured  to  prevent  fraud,  I  do  not  see 
how  the  possibility  of  a  contracting  party  being  so  honest  and 
vigilant  as  to  prevent  fraud  by  his  oo-contractors,  aids  th^ 
underwriters.  All  policies  are  framed  on  the  theory  of  their 
being  temptations  to  commit  fittud,  and  with  a  view  to  guard 
against  it  by  positive  stipulations  and  conditions.  Otherwise 
the  &ct  of  maidng  a  contract  at  all  with  several  persons  con- 
Btituting  the  assured,  assumes  that  they  are  all  fit  to  be  trusted. 
The  possibility  of  fraud  arising  from  the  increase  of  Hie  num- 
beir  of  persons  to  be  tempted,  is  practically  greater  than  the 
probability  of  the  discovery  and  prevention  of  the  fraud  by 
the  possible  conscience  and  vigilance  of  the  added  parties 
against  their  own  interest.  The  substitution  of  a  new  party 
by  assignment,  without  the  consent  of  the  underwriters,  but 
not  the  withdrawal  of  all  of  the  original  assured,  may  increase 
the  risk.  In  every  case  where  the  effect  of  a  clause  in  a  policy 
prohibiting  alienation  of  the  subject  of  insurance  has  been  dis- 
cussed, its  purpose  has  been  considered  to  be  the  same  as  that 
prohibiting  underletting  or  assignment  in  a  lease  ;  which  was 
that  the  person  who  could  avail  himself  of  such  a  provision 
may  know  with  whom  he  is  dealing,  and  not  be  made  to  con- 
tract with  a  stranger.  This  reason  can  only  prevail  when  a 
new  party  intervenes,  and  never  when  one  of  the .  former  con- 
tractingparties  merely  releases  his  interest  to  his  co^contraotors. 
The  foregoing  views  are  applicable  to  every  case  of  an  insur- 
ance of  several  persons,  but  in  the  present  one  the  assured 
were  partners,  and  insured  as  forming  a  partnership.  They 
were,  therefore,  entitled  to  exercise  all  the  rights  of  partners, 
and  were  to  be  subject  to  all  their  responsibilities.  One  of  the 
consequences  of  a  partnership  is  that  the  interest  of  any  part- 
ner may  be  virtually  transferred  by  operation  of  law  to  the 
others,  by  his  taking  more  than  his  share  of  tiie  partnership 
profits  to  his  own  use,  or  by  his  insolvency,  may  go  to  his 
creditors,  or  by  his  death  to  his  representatives. '  The  repre- 
sentatives of  any  who  die  become  joint  ^wibiei^  with  the  sur- 
vivors. The  aiinuUing  clause  in  quesf^n  could  never  have 
been  intended  to  reach  such  a  change  ^*  mtewt>  and  if  not 
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aoch^  why  should  it  be  supposed  to  have  been  intended  for  any 
releajie  by  either  partner  to  any  of  the  others  ?  It  should 
require  the  most  explicit  expression  of  such  ah  intention  before 
it  oould  be  assumed  that  the  assured  intended  to  lose  all  benefit 
of  the  policy^  after  having  paid  the  premium,  in  case  eithw 
of  them  relinquished  his  interest  to  his  associates.  (  Wilson  v. 
QentBte  Mutual  Insurance  Co.,  16  Barb.  571.) 

The  question  of  the  e£fect  of  the  release  by  one  of  the  assured 
to  his  co-assured  of  his  interest  in  the  subject  insured,  where 
a  policy  contains  a  provision  avoiding  it  in  case  of  a  sale 
of  such  subject,  has  not  yet  been  definitely  settled  in  the 
court  of  dernier  resort  in  this  state.  But  the  reversal  by  it  of 
the  judgment  of  the  Supreme  Court  in  the  two  cases  of  TiUou 
V.  Kingston  Mutual  Insurance  Co.y  (7  Barb.  570  ;  S.C.5  N. 
T.  Sep.  405,)  and  Wilson  v.  Oenesee  Mutual  Insurance  Oo., 
{ubi  sup.  8.  0.  14  N.  Y.  Eep.  418,)  where  that  question  had 
been  raised  and  passed  upon  in  the  court  below,  without  dis- 
posing of  it,  is  strong  evidence  of  the  leaning  of  that  court 
There  was  not  even  a  word  of  disapprobation  of  the  doctrine 
of  the  court  below  in  regard  to  it  Moreover,  in  the  two  cases 
of  Howard  v.  Albany  Insurance,  Oo.^  (3  JDenio,  301,)  and 
Murdock  v.  Ohenango  Insurance  Co.,  (2  N.  T.  Bep.  210,) 
cited  as  authority  to  the  contrary,  in  which  the  question  in 
fact  arose,  the  respective  courts  before  whom  they  were,  placed 
their  decision  upon  the  ground  merely  of  the  improper  joinder 
as  plainti£^  of  the  party  who  had  released  his  interest  to  the 
others.  Yet,  strange  to  say,  three  separate  cases,  decided  in  Illi* 
nois,  Missouri  and  Pennsylvania,  respectively,  by  some  misap- 
prehension have  held  that  such  a  release  made  a  policy 
oontaiuing  such  a  clause  void,  upon  the  authority  of  the  two 
cases  last  cited.  {Dix  and  others  v.  The  Mercantile  Insurance 
Oo.y  22  III.  Bep.  277,  278.'  Dreher  v.  Htna  Insumce  Oo.,  18 
Miss.  Bep.  135, 136.  Finlay  v.  Lycoming  Mutual  Insurance 
Oo.,  30  Fenn.  Bep.  311^13.) 

No  reason  derived  from  authority  warrants  any  departure, 
therefore,  firom  the  doctrine  as  Md  down  in  3fUlou  v.  Kingston 
Mutual  Insurance  Co.,  and  Wilson  v.  Oenesee  Mutual  Insur-- 
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ance  Go,,  in  the  Supreme  Court,  strengthened  as  they  are  by 
the  subsequent  approbation  of  that  doctrine  in  the  cases  of 
Dey  V.  Poughkeepeie  Mutual  Insurance  Go,^  (23  Barb,  623,) 
in  the  Supreme  Court,  and  Buffalo  Steam  Engine  Works  y. 
Sun  Mutual  Insurance  Co.^  (17  N.  F.  Bep,  412,)  in  the 
Court  of  Appeals. 

The  refusal  of  the  judge,  at  the  trial  of  this  cause,  to  charge 
that  the  release  of  one  partner  to  one  of  the  plainti£b  avoided 
the  policy  as  to  all,  was  therefore  correct. 

The  next  question  that  arises  is  whether  the  plaintifb  can 
recover  for  the  interest  in  the  merchandise  assigned  to  one  of 
them  by  his  copartner — ^in  other  words,  for  the  whole  of  the 
damage  of  the  property.  This  is  equally  involved  in  the  dam- 
age to  the  merchandise  bought  by  them  after  his  retiring  from 
the  firm,  and  must  turn,  not  upon  the  question  of  a  sale  by 
him,  but  of  the.  acquisition  by  them  of  his  interest  and  his 
losing  it.  As  the  pcdicy  is  a  contract  of  indemnity,  and  the 
present  plainti£b  are  injured  to  the  extent  of  the  whole  damage 
to  the  property  insured,  if  they  can  maintain  an  action  in  their 
own  names  alone,  there  would  seem  to  be  no  reason  why  they 
should  not  recover  the  whole  of  their  loss.  The  cases  last 
referred  to,  which  pass  upon  the  &ct  of  a  release  by  a  joint 
owner  to  his  co-owners,  in  case  of  a  similar  clause,  put  the 
deprivation  of  the  party  who  has  parted  with  his  interest  of  all 
right  to  join  as  plaintiff,  upon  the  ground  that  he  has  parted 
with  his  interest  This  recognizes  a  fire  policy  as  being  a 
contract  with  the  assured  named  in  it,  only  so  long  as  they  have 
an  insurable  interest,  and  with  suph  of  them  as  retain  such  an 
interest  after  the  others  have  parted  with  theirs.  If  the 
assured,  having  an  insurable  interest,  are  entiUed  to  join  in  an 
action,  and  are  entitied  to  recover  at  all,  I  see  no  reason  why 
thqr  ahould  not  recover  the  damage  to  the  whole  property, 
from  whomsoever  they  derived  it.  If  new  merchandise,  bought 
by  them,  could  be  covered  by  the  policy,  certainly,  although 
the  plaintiffs  acquired  the  titie  to  what  they  had  on  hand  by 
two  purchases,  the  latter  must  be  equally  protected. 

Besides  this,  the  policy  expressly  provides  that  the  defend-* 
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ants  shall  pay  any  loss  "to  the  property  insured,"  and  not 
merely  to  the  interest  of  the  plaintiffs  therein.  Any  limita- 
tion of  the  recovery  of  parties  insured  to  the  extent  of 
their  interest,  is  derived  from  general  principles  of  law 
alone.  That  interest  in  this  case  was  equivalent  to  the  entire 
ownership  of  the  goods.  The  policy  also  provides  for  any  loss 
to  the  successors  and  assigns  of  the  assured,  as  well  as  the 
latter  themselves,  on  all  of  these  grounds ;  therefore  the  refusal 
of  the  judge  on  the  trial  to  direct  the  jury  to  disregard  the 
interest  assigned  by  the  retiring  partner,  and  not  to  allow  for 
goods  bought  after  he  retired^  was  correct. 

I  am  unable  to  perceive  any  connection  between  the  proof  of 
the  cost  of  manufitcturing  articles  similar  to  those  injured  by  the 
fire  in  question,  and  the  actual  cost  of  those  articles  as  stated 
in  the  inventory.  Although  the  latter  is  required  by  the  ninth 
condition  attached  to  the  policy,  to  be  stated  in  the  prelim- 
inary proofs,  the  same  condition  provides  that  the  amount  of 
sound  value  shall  be  ascertained  by  appraisers,  and  that  auch 
sound  or  cash  value  of  the  property  destroyed  or  damaged  by 
fire  shall  be  what  it  may  cost  at  the  time  of  tiie  fire  to  replace  it. 
No  evidence  was  offered  of  a  different  actual  cost  than  that  stated 
in  the  inventory  in  the  preliminary  proofs.  If  it  had  been,  I  am 
not  prepared  to  say  that  the  case  of  Irving  v.  Eascelsiar  Fire 
Insurance  Co..  (1  Bosw,  507,)  would  have  excluded  the  correc- 
tion of  mistakes.  (American  Insurance  Co,  v.  Oriswdd^  14 
Wend,  399.)  The  defendants  were  not  bound  by  the  policy  to 
pay  the  actual  cost,  nor  were  the  plaintifb  limited  to  it  when 
furnished ;  it  afforded  some  criterion  as  to  the  value  of  the 
articles  at  the  time  of  the  loss.  Indeed  the  plaintiffi  furnished 
the  cash  value  as  well  as  the  cost  in  their  inventory.  The 
request  to  charge  that  the  plaintiffs  could  not  claim  that  the 
merchandise  cost  any  more  than  they  stated  it  to  have  cost  in 
their  preliminary  proofs,  was,  therefore,  ambiguous  in  not 
defining  what  kind  of  cost  was  meant ;  if  it  meant  the  cost  of 
similar  articles  in  the  market,  it  was  properly  refused  as  not 
warranted  by  law,  and  if  it  meant  actual  cost  of  these  identical 
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articles,  there  was  no  aliment  for   the  instruction  in  the 
evidence. 

The  learned  judge  before  whom  the  cause  was  tried  was 
correct  in  qualifying  his  instruction  that  the  plaintiffs  could 
only  recover  for  the  goods  set  forth  in  their  schedule,  with  the 
exception  that  those  might  be  recovered  for  whose  total 
destruction  presented  more  particularity  in  specifying  them, 
accompanied  as  it  was  hj  a  reference  to  the  destruction  of 
books  and  papers  in  his  chaige.  (Norton  v.  Bensselaer  and 
Saratoga  Insurance  Co.y  7  Gowen,  645.  McLaughlin  v. 
Washington  Go,  'Mutual  Insurance  Co.^  23  Wend.  525. 
Bumstead  v.  DivicUnd  Mutual  Insurance  Go.,  12  N.  T.  Bqp. 
81.)  The  policy  itself,  in  its  ninth  condition,  required  only  as 
much  particularity  as  the  nature  of  the  case,  would  admit  of. 
The  original  actual  cost  of  the  goods  not  being  the  standard  of 
value  agreed  upon  by  the  parties,  it  would  have  been  error  to 
have  charged  as  requested,  that  the  loss  of  the  plaintifb  was 
to  be  ascertained  by  deducting  the  value  of  the  goods  in  their 
damyaged  state  from  their  original  cost,  and  the  refusal  so  to 
charge  was  proper.  The  price^for  which  wholesale  dealers  and 
manu&cturers  sold  similar  goods,  was  one  mode  of  aiding  in 
arriving  at  their  market  value,  and  instructing  the  jury  to  the 
contrary  would  have  been  erroneous;  the  direction  actually 
given  hi  that  respect  was  proper.  So  far  as  any  loss  in  the 
business  of  the  plaintiffs,  or  of  profits  in  the  course  of  their 
business,  was  embraced  in  the  difference  between  the  cash 
value  of  the  articles  damaged  and  their  actual  cost,  the  plain- 
tiffs were  entitled  to  recover,  because  the  measure  of  their 
indemnity  was  present  cash  value,  not  original  cost ;  and  by 
whatever  name  the  difference  may  be  called,  the  plaintiffs  are 
entitled  to  it.  To  have  instructed  the  jury  as  requested,  that 
they  were  not,  would  have  been  erroneous,  and  was  properly 
wiUkheld.  The  plaintiffs,  of  course,  were  entitled  to  interest 
on  the  amount  of  their  claim  from  June,  1862,  being  thirty 
days  from  the  day  of  presenting  the  claim,  at  which  time,  by 
the  terms  of  the  policy,  it  was  payable.  ( Vandenheuvd  v. 
United  Insurance  Go.,  1  John.  406.     Van  Rensselaer  v. 
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Jeivetij  2  If,  T,  Bep.  141.  Livingston  r.  Miller,  11  N. 
T.  Bep.  80.) 

The  claase  in  the  policy  respecting  the  daty  of  the  assured, 
in  regard  to  the  protection  of  the  property  insured,  was  prop* 
erly  interpreted  by  the  learned  judge  in  his  charge.  They 
were  not  bound  to  use  any  means,  or  incur  any  expense  to 
restore  the  merchandise  injured  to  its  previous  condition  ;  they 
were  only  bound  to  take  the  necessary  steps  to  prevent  deteri* 
oration,  and  place  it  in  a  condition  to  be  examined.  If  the 
attempted  use  of  sdch  means  should  result  in  a  deterioration 
of  the  article,  the  defendants  would  not  be  liable  for  that 
injury.  The  jury  had  a  right  to  take  into  consideration  ike 
probability  of  the  use  of  such  means  in  restoring  the  goods, 
and  its  expense  in  fixing  the  market  value.  But  the  defend- 
ants,  in  the  absence  of  any  stipulation  to  that  effect,  had  no 
right  to  impose  on  the  plaintiffs  the  burden,  risk  and  delay  of 
relaundrying  the  damaged  articles  for  their  benefit  The 
exception  to  the  charge  in  that  respect  was  not  well  taken, 
besides  being  to  a  whole  paragraph,  some  parts  of  which,  at 
least,  were  correct  beyond  all  question. 

An  exception  was  taken  on  the  trial  to  a  part  of  the  chaige 
to  the  jory,  consisting  of  a  statement  of  figures  upon  the  basis 
which  they  were  instructed  to  proceed  to  estimate  the  damage 
done  to  the  goods,  in  case  they  took  a  per  centage  of  injuiy  as 
the  mode  of  arriving  at  it.  This  statement  consists,  in  a  great 
measure,  of  facts.  Some  of  the  propositions  contained  in  it  are 
unquestionble ;  no  objection  was  made  to  it  upon  the  ground  that 
the  &cts  were  misstated,  and  no  particular  instruction  contained 
in  it  as  regards  the  law  of  it  was  singled  out  as  an  object  of 
exception.  The  exception  taken  should  fail  upon  that  ground. 
The  jury  was  in  such  statement  substantially  directed  to  take 
the  niarket  value  of  the  injured  goods,  and  the  value  of  those 
entirely  destroyed,  as  the  basis  of  their  calculation  of  dami^. 
The  market  Value,  as  placed  upon  them  in  the  preliminaiy 
proofii  of  loss,  wiM  stated  not  to  be  contested,  and  the  residue 
of  that  value,  after  deducting  the  value  of  goods  uninjured,  was 
required  to  be  part  of  such  basis,  and  the  jury  were  directed 
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to  take  a  certain  other  sum  as  the  value  of  goods  entirelj 
destroyed,  for  the  other  part  of  such  basis.  That  sum  was 
stated  to  be  arrived  at  by  taking  the  value  or  an  inventory  made 
at  the  time  of  the  retiring  of  one  of  the  partners,  and  adding 
to  it  purchases  to  the  time  of  the  fire,  deducting  from  such  sum 
the  amount  of  subsequent  sales  and  goods  subsequently  dis- 
covered, which  the  learned  judge  stated  would  leave  such  value 
as  that  of  the  destroyed  goods.  Of  course  he  did  not  add  that 
from  such  difference  was  to  be  deducted  the  value  of  the 
remaining  goods,  it  being  plain  that  such  was  his  meaning. 
It  is  true  the  calculation  would  make  a  larger  amount  destroyed 
than  was  stated  by  the  learned  judge,  but  that  is  no  cause  of 
exception  by  the  defendants.  There  was,  it  is  true,  evidence 
adduced  of  other  injured  goods  belonging  to  the  plaintifBs,  in 
the  building  in  question,  besides  those  contained  in  their  first 
schedule  of  loss,  whose  value  was  given  at  cost  prices,  but 
there  was  no  request  to  the  judge  to  instruct  the  jury  that  they 
wane  to  be  taken  into  consideration  in  estimating  the  goods 
totally  destroyed.  It  does  not  clearly  appear  what  kind  of 
estimate  was  put  on  the  stock  on  hand  when  one  partner 
retired  and  assigned  to  the  others.  The  jury,  certainly,  had  a 
right  to  determine  from  the  value  of  the  goods  at  that  time, 
subsequent  sales  and  purchases  and  the  value  of  the  goods  on 
hand  after  the  fire,  if  uninjured,  if  such  values  were  estimated 
by  the  same  standard,  whether  the  difference  was  caused  by  an 
actual  destruction  of  property  by  the  fire,  or  any  other  cause, 
and  if  by  an  actual  destruction,  the  extent  of  it  If  there  was 
no  dispute  about  such  values,  and  no  evidence  to  account  for 
the  existence  of  such  difierence,  it  was  a  mere  matter  of  calcu- 
lation. If  the  learned  judge  assumed,  as  the  foundation  of  his 
instruction,  that  there  was  no  such  dispute  erroneously,  that 
error  should  have  been  corrected,  not  by  an  exception,  but  by 
calling  his  attention  to  it  to  have  the  correction  made ;  and 
if  he  overlooked  the  supplementary  statement  in  the  prelimi- 
nary proofs  as  an  element  in  determining  the  actual  destruotion 
of  i»:operty  and  its  value,  his  attention  should  have  been  called 
to  such  omission.    The  value  of  the  property  uninjured,  in 
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making  such  calculation,  was  immaterial,  as  it  ought  not  to  be 
deducted  at  all  from  the  sound  value  of  the  remaining  goods 
in  ascertaining  the  complete  destruction  of  property,  since  it 
still  remained  in  existence.  The  yalue  of  the  destroyed  prop- 
erty does  not  seem  to  have  been  questioned  at  all  throughout 
the  trial  and  was  sustained  by  evidence,  and  if  any  error  was 
made  in  that  respect,  it  is  not  to  be  questioned  for  the  first  time 
now,  on  exceptions.  However,  there  was  no  direction  given  to 
the  jury  to  allow  that  amount  of  damage,  but  merely  that 
they  were  to  take  it  as  part  of  the  basis  of  their  calculation 
in  finding  a  per  centage  of  damage  along  with  the  value  of  the 
goods  remaining  in  existence,  which  they  had  a  right  to  da 
The  loss  with  interest  appeard,  from  the  verdict  of  the  jury,  to 
have  been  estimated  by  them  at  about  $8,150,  or  with  the  inter- 
est for  eight  months  deducted,  about  $7,800,  The  estimated 
cash  or  present  market  value  of  all  the  injured  goods,  if  sound, 
was  nearly  $17,700.  Deducting  $1,300,  as  the  value  of  the 
destroyed  goods  from  the  estimate  of  damage  by  the  juiy, 
leaves  $6,500  as  their  estimate  of  damage  to  the  injured  arti- 
cles, being  less  than  forty  per  cent,  and  less  than  the  average 
between  ten  and  seventy«five  per  cent,  the  extreme  rates  fur- 
nished in  the  testimony  given  on  the  trial.  Including  the 
entirely  destroyed  property,  the  estimated  rate  of  danaage  would 
be  about  forty-six  per  cent  Unless  the  jury  were  bound  to 
take  the  cost  of  the  articles  instead  of  their  cash  or  market 
value  as  the  basis  of  computation,  no  great  injury  was  done  to 
the  plaintiflb  by  the  direction  to  assume  the  value  of  prop- 
erty destroyed  as  that  testified  to  and  apparently  undisputed 
on  the  trial. 

Several  exceptions  were  taken  in  the  course  of  the  trial  to 
the  admission  of  testimony  and  its  exclusion.  Most  of  such 
exceptions  involved  the  same  principles  as  those  previously 
discussed,  and  the  far  larger  part  relating  to- evidence  of  an 
advance  of  the  goods  in  value  after  they  were  purchased  by 
the  plaintiffs  up  to  the  time  of  the  fire.  One  was  to  an  instruc- 
tion by  the  learned  judge  in  his  charge  that  the  plaintiffs  were 
entitled  to  recover  for  damage  to  the  subject  of  insmanoe  by 
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water  used  to  extinguish  the  fire^  which  of  course  was  untenable. 
One  of  the  witnesses  was  asked  to  state  what  was  the  whole  cost 
value  of  the  stock  found  after  the  fire,  and  was  informed  he  could 
refresh  his  recollections  by  reference  to  a  book,  which  was 
objected  to ;  whether  this  objection  was  made  to  his  stating 
the  cost  value  on  looking  at  the  book,  does  not  appear,  nor 
whether  he  looked  at  the  book  at  alL  The  question  as  to  the 
statement  was  undoubtedly  proper,  as  the  witness  had  shown 
a  knowledge  of  the  subject,  and  was  properly  admitted  ;  the 
objection  was  therefore  properly  overruled*  On  another  occasion 
an  inventory  of  goods  of  which  the  cost  prices  were  taken  from 
the  plaintiffl'  bills  and  books  of  account  was  received  under 
objection  and  exception.  This  had  been  admitted  by  the 
drfendants  to  contain  a  correct  statement  of  the  stock  of  the 
plaintiffs,  and  the  calculations  of  amounts  in  It  were  proved  to 
be  correct  No  objection  was  taken  to  it  specifically,  that  it 
was  a  mode  of  leading  the  witness,  or  that  it  was  mere  second- 
ary evidence,  the  original  bills  and  books  not  being  accounted 
for.  If  the  objection  had  been  stated  on  those  grounds,  the 
defect  might  have  been  cured  on  the  trial,  and  the  objection 
taken  was  properly,  therefore,  overruled.  A  schedule  marked 
'^  defendants'  answer,"  of  whose  nature  and  contents  there  was  no 
evidence,  was  also  properly  excluded.  Another  witness  (Cleve* 
land,)  who  had  testified  to  an  appraisal  of  loss,  made  an  inven^ 
tory  after  examining  the  goods,  and  the  total  amount  thereof 
was  given  by  him ;  it  consisted  of  nearly  seven  hundred  items, 
and  he  was  asked,  by  the  party  calling  him,  to  read  from  it  the 
names  of  every  article  and  the  per  centage  of  damage  upon  it 
'^ seriatim"  which  was  prevented  by  the  court  As  the  only 
result  of  such  a  course  would  have  been  an  unnecessary  waste 
of  time,  had  the  threat  been  carried  out,  it  was  properly  cut 
short ;  whether  it  could  have  been  taken  on  a  cross-examina- 
tion under  some  possible  condition  of  things  is  a  difierent  ques- 
tion. In  like  manner  an  inventory  testified  to  by  another 
witness,  (Hyatt,)  as  made  by  him,  was  properly  excluded,  as 
he  was  able  to  and  did  testify  to  the  estimate  made  by  him  of 
the  loss,  without  it    Some  questions  were  properly  excluded 
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as  leading  and  others  as  irreleyant,  not  necessary  to  be  passed 
upon  separately. 

The  labor  of  examining  in  this  case,  the  questions  presented, 
by  judges  unfiuniliar  with  the  evidence  on  the  trial,  has  been 
much  increased  by  the  unnecessary  yoluminousness  of  the  case, 
caused  by  insertingquestions  withdrawn,  answers  excluded  with- 
out objection,  exceptions  by  the  plaintiffs'  counsel,  a  great  deal 
of  testimony  not  necessary  to  raise  the  questions  on  the  excep- 
tions, contrary  to  general  rule  36,  and  the  whole  testimony,  in 
the  form  of  question  and  answer,  notwithstanding  all  the  ques- 
tions were  not  objected  to.  The  labor  of  reducing  the  case  to 
its  proper  proportions  is  thus  thrown  on  the  whole  court  at  the 
hearing,  when  it  should  have  been  done  on  the  settlement  of 
the  case.  It  would  seem  that  the  present  case  never  had  been 
submitted  for  settlement.  The  36th  rule  just  referred  to  seems 
to  imply  that  this  should  be  done  in  all  cases.  The  growing 
evil  of  improperly  prepared  cases,  may  call  upon  the  court  to 
refuse  to  hear  causes  where  they  are  offered,  and  lareat  them 
as  if  no  case  had  been  made.  The  same  inattention  has  been 
noticed  before  in  other  cases,  but  without  apparently  any  good 
e£G9ct. 

The  exceptions  having  been  rightly  disposed  of  on  the  trial, 
and  there  appearing  no  error  in  the  charge  of  the  court,  or 
refusal  to  charge  as  requested,  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

Babboub,  J.  (dissenting.)  It  is  an  elementary  principle 
that  a  policy  of  insurance  is  a  personal  contract,  whereby  the 
insurer  engages  to  indemnify  the  assured  for  such  loss  as  Ae 
may  sustain  by  reason  of  the  perils  insured  against,  and  that 
such  contract  is  not  assignable,  before  loss,  without  the  con* 
sent  of  the  obligor.  (1  Am,  on  Ins.  §§  1, 8,  9,  13.  Skinner 
V.  Somes  J  14  M<is8.  S.  107.  Jessel  v.  Wiiliamsburffh  Ins. 
Oo.  3  EUl,  88.  Wood  v.  Rutland  A  Add.  Mutual  Fire  Ins. 
Co.,  31  Verm.  B.  552.)  Besides,  there  is  no  pretense  in  this 
case  that  any  assignment  or  transfer  was  ever  attempted  to  be 
made  by  Silvemail  of  his  interest  in  the  policy  to  his  partners, 
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or  either  of  thezoy  so  that  it  is  quite  clear  that  the  plaintifis 
are  not  entitled  to  recover,  by  virtue  of  any  assignment  of  the 
policy,  as  representatives  of  the  interest  therein  of  the  copart- 
nership firm  insured,  and  of  which  they  constituted  but  two 
of  the  three  members.  If  they  can  succeed  at  all,  it  must  be 
upon  the  ground  that  the  contract  of  indemnity  enured  to 
their  in<lividual  benefit,  as  members  of  the  firm,  and  that  it 
covered  all  the  property  of  which  they,  as  copartners  in  another 
firm,  were  the  owners  when  the  loss  occurred. 

But,  in  the  case  before  us,  the  insurance,  it  appears  to  me, 
was  intended  to  be  made  with  all  the  copartners,  jointly,  and 
covered  their  joint  interest  as  such,  in  the  property  of  the 
firm  ;  and  nothing  was  designed  to  be  included  in  the  contract 
except  such  of  the  property  described  therem,  as  should  continue 
to  belong  to  them  all,  as  copartners,  at  the  time  a  loss  should 
occur.  The  insurers  took  just  thb  risk,  and  no  other,  and  the 
assured  accepted  the  policy  with  that  understanding ;  aod 
each  and  all  of  them  must  be  held  to  have  assumed  with  such 
acceptances,  the  legal  obligation  always  incumbent  upon  parties 
procuring  an  insurance  upon  their  property,  that  each  of  them 
would  exercise  reasonable  and  proper  watchful  care  and  pru- 
dence, for  the  protection  of  the  property  insured  and  intended 
to  remain  in  their  hands.  In  the  event  which  has  occurred  in 
this  case,  tiierefore,  I  think  the  defendants  may  well  say,  in 
answer  to  the  plaintiffs'  claim,  '^  confiding  in  the  habits,  good 
sense  and  prudence  of  Silvernail,  and  believing  that  the  safety 
of  the  goods  would  be  cared  for  by  him,  we  executed  ihe  pol- 
icy, when,  without  that,  we  would  not  have  taken  the  risk ; 
and  we  had,  therefore,  a  legal  right  to  expect  a  continuance  of 
such  care  and  prudence  on  his  pari  Our  contract  was  made 
with  him  and  his  two  partners,  jointly,  and  not  with  either 
two  of  them  without  the  other ;  and  we  agreed  to  indenmify 
them  for  such  of  the  ^)ods,  described  in  the  policy  only,  as 
should  belong  to  the  firm  of  Hoffiooan,  Place  &  Oo.  at  the 
time  a  loss  should  occur.'' 

The  authorities  upon  this  point  are  not  only  numerous,  but,  in 
this  state,  somewhat  conflicting.    The  first  in  time  of  those  that 
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1  shall  consider  is  Howard  dk  Byckman  v.  The  Albany  Ins.  Co.y 
(3  DeniOy  301,)  which  was  an  action  farought  in  the  name  of  both 
of  the  parties  insured,  to  recover  for  a  loss  alleged  in  the  declar- 
ation to  have  been  sustained  upon  a  fire  policy  issued  to  them  hy 
the  defendants.  The  defendants  plead  that,  after  the  influranoe^ 
and  before  the  loss,  the  plaintiff,  Byckman,  sold  and  transfened 
all  his  interest  in  the  property  covered  by  the  policy,  to  Howard ; 
to  which  the  plaintiffs  demurred  specially.  The  question  thus 
brought  directly  before  the  court  was  precisely  like  this,  except 
that,  in  the  former  case,  the  policy  contained  no  restriction 
whatever,  in  terms,  upon  the  sale  of  the  subject  insured,  (a 
matter,  by  the  way,  which  I  will  hereafter  consider.)  A  major- 
ity of  the  court,  Justices  Bbabdslsy  and  Smith,  sustained 
the  plea  demurred  to,  upon  the  ground  that  the  plaintiff  ftr 
whose  benefit  the  action  was  brought,  could  not  recover 
for  any  portion  of  the  loss,  inasmuch  as  the  persons  insured 
had  no  joint  interest  in  the  property  at  the  time  such  loss 
occurred  ;  and  judgment  was  ordered  for  the  defendants.  Jus- 
tice Bbonbon,  however,  dissented,  holding  that  the  contiact  of 
insurance  was  not  terminated  when  the  plaintiffs  oeased,  by  a 
sale  firom  one  to  the  other,  to  have  a  joint  interest  ^'  The 
case,''  he  says,  '^  is  not  free  fh>m  difficulty ;  but  I  think  there 
may  be  a  recovery  on  account  of  the  interest  which  Howaid 
had  in  the  property  at  the  time  the  contract  was  made,  because 
that  interest  continued  until  the  loss  happened.  But  there 
can  be  no  recovery  on  account  of  the  interest  which  Byckman 
had  in  the  property  at  the  time  the  contract  was  made,  because 
he  had  parted  with  that  interest  before  the  loss.'' 

Murdoch  d  OarreH  v.  2%e  Chenango  Mutual  Ins.  Co.,  (^ 
Oomat.  210,)  was  an  action  upon  a  policy  issued  to  theplaintiffii 
as  owners  of  a  mill.  After  the  insurance,  but  before  the  loss, 
Garrett  conveyed  his  interest  in  the  premises  to  Murdock. 
Upon  the  trial,  the  defendants  moved  for  a  nonsuit  upon  the 
ground,  among  others,  that  the  joinder  of  Gktrrett  in  tiie  action 
was  fiital  to  a  recovery ;  which  motion  was  denied,  and  the 
plaintiffs  had  judgment  Upon  appeal  to  the  court  of  last 
resort,  the  judgment  was  reversed,  and  a  new  trial  ordered. 
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Jadge  Gabt,  in  deUyering  the  leading  opinion  in  that  case, 
remarked :  ^'  The  question  is  whether  an  action  can  be  sustained 
in  the  names  of  both,  when  one  has  no  legal  interest  in  the  snit 
The  joint  interest  in  the  property  insured  was  destroyed  when 
one  conveyed  all  his  interest  to  tiie  other.  That  act,  in  which 
both  concurred,  rendered  it  impoaaible  thai  a  loss  cotdd  after^ 
wards  happen  within  the  meaning  of  the  policy;  the  Joint 
property  of  the  insured  could  not  thereafter  be  destroyed  by 
fire,  because  they  had  no  such  property."  *  •  "If  one 
of  two  owners  of  a  mill,  who  are  jointly  insured,  sells  his  part 
to  a  stranger,  it  may  appear  like  a  hardship  that  such  sale 
ahould  destroy  the  policy,  but  it  is  no  more  than  happens  in  all 
cases  where  there  are  joint  promises,  &c.  and  one  of  them  dis- 
charges the  promise.''  *  ^  "In  this  case,  both  the  prom- 
isees ooncuned  in  the  act  which  destroyed  the  joint  remedy  on 
the  oontraot."  This  decision  was  subsequently  discussed  and 
its  principle  reaffirmed  by  the  Court  of  Appefds,  in  Tillou  y. 
The  Kingston  Mutual  Ins.  Oo.,  (1  8eld.  405,)  where  it  was 
bald  that  the  former  case  and  Howard  y.  Albany  Ins.  Co., 
(suproij)  were  condusiye  upon  the  subject ;  thus  reversing  the 
decision  of  the  general  term  in  the  second  district,  where  Judge 
Barculo  had  expressed  a  contrary  opinion. 

These  cases  in  our  highest  appellate  court  authoritatively 
oyenrule  the  evidently  hasty  decision  of  the  Supreme  Court, 
first  district,  in  Wilson  v.  Genesee  Mutual  Ins.  Co.,  (16  Barb. 
012,)  and  they  have  been  followed  by  the  Supreme  Court  of  Ver- 
mont in  Wood  v.  I%e  Rutland  and  Addison  Mutual  Fire  Ins. 
Co.  J  (31  Verm.  Sep.  552,)  a  case,  which,  so  fEur  as  the  naked  ques- 
tion now  under  consideration  is  concerned,  seems  to  be  pre- 
cisely like  this.  There  a  policy  upon  merchandise  in  trade  was 
issued  to  Wood  &  Co.,  a  firm  composed  of  Wood  &  Johnson. 
Afterwards,  Johnson  having  died.  Wood  purchased  the  interest . 
belonging  to  his  estate,  and  continued  the  business  of  buying  and 
selling  merchandise,  on  his  own  account,  up  to  the  time  of  the 
loss.  The  court,  in  an  action  brought  by  Wood  upon  the  pol- 
icy, held  that  if  the  plaintiff  had  continued  in  the  care  and 
possession  of  the  goods  as  surviving  pawner  only,  an  action 
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might  haye  been  Bastained  by  him  as  such  sandvor ;  bat  that^ 
as  his  daim  rested  upon  his  purchase  of  the  interest  of  his 
deceased  partner,  and  the  oontinoance  of  the  business  for  his 
own  benefit,  he  could  not  recover.  In  speaking  of  the  effect  of 
a  sale  by  one  of  the  assured  partners  to  the  others,  and  in 
approval  of  the  decision  in  Murdoch  v.  The  Chenango  Ins.  Co,, 
the  court  say  :  ^^  This  has  sometimes  been  put  upon  the  gfonnd 
that,  at  the  time  of  the  loss,  the  old  firm  had  no  insuraUe 
interest  in  the  property.  But,  we  think,  where  then  is  a  vol- 
untary change  of  the  firm,  the  insurance  company  may,  slso, 
well  say  that  the  new  firm  is  not  the  party  with  whom  tfaey 
contracted."  «  «  <<  They  might  be  willing  to  insure  Wood 
while  connected  in  business  with  Johnson,  and  wholly  unwill- 
ing to  insure  or  deal  with  him  alone." 

Upon  these  authorities,  and  for  the  reasons  I  have  suggested, 
I  have  no  hesitation  in  holding,  that,  independent  of  the  olause 
in  the  policy  prohibiting  the  sale  of  the  insured  property,  and, 
solely  upon  the  principle  that  the  risk  only  extends  to  such  of 
th'^  property  as  continues  to  belong  to  all  of  the  assured  at  the 
time  of  the  loss,  and  that  such  assured  and  they  alone  csn 
sustain  an  action  upon  the  policy,  the  plaintLfib  in  this  caie 
can  not  recover,  and  that  the  refusal  to  charge  as  requested 
in  this  regard,  was  erroneous. 

If  such  must  be  the  result,  in  cases  where  no  provision  is 
contained  in  the  policy,  in  terms,  restricting  the  power  of  sale 
by  the  assured,  a  fortiori,  it  seems  to  me,  we  must  airive  at 
the  same  conclusion  where  such  prohibition  is  inserted  aad 
directly  expressed  in  the  contract  itself  with  the  assent  of  the 
parties  insured,  as  in  this  instance ;  and  so,  we  find,  it  has 
been  decided  in  sundry  cases  in  the  highest  courts  of  onr  sister 
states. 

.  In  Dix  V.  Mercantile  Ins.  Oo.,  (22  lU.  Bep.  272,)  an  iimr- 
ance  was  effected,  by  a  firm,  composed  of  three  partners,  upcm 
its  stock  of  merchandise.  The  policy  contained  a  condition 
that  the  instrument  should  be  void  in  case  of  a  tnmsfer  or 
change  of  title  of  the  property  insured,  or  of  an  assignment  ci 
the  policy.    One  of  the  partners  sold  his  intarest  in  the  goods 
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to  tiie  other  two^  prenous  to  the  \o^.  The  Supreme  Court 
of  Illinoia  held  that  sxich  sale  avoided  the  policy/ and  termi- 
nated the  liability  of  the  insnrers.  Judge  Bruce,  in  delivering 
the  opinion  of  the  court,  uses  this  language :  ^'  A  contract, 
a8  well  of  insurance  as  in  regard  to  any  otiber  matter,  must 
be  interpreted  according  to  the  intention  of  the  parties 
making  it ;  and  that  is  to  be  gathered  from  the  language 
employed  and  the  objects  contemplated  by  it.  The  intention 
of  the  company  was,  manifestly,  that  no  strangers  should  come 
into  the  care  and  management  of  this  property  without  their 
ocmsent  Knowing  the  parties  with  whom  they  contracted, 
and  relying  upon  the  fidelity  and  circumspection  of  each  and 
every  one  of  them,  th<ey  were  willing  to  take  the  risk  at  the 
premium  stipulated.''  *  *  "They  were  willing,  for  the 
premium,  to  entrust  the  property  to  the  care  and  guardlcmship 
of  Sinclair,  Dix  and  Harris,  but  not  to  the  care  and  watchful- 
ness of  Dix  and  Harris  alone.  Is  it  not  clear  that  the  assurers 
may  be  as  greatly  prejudiced  by  removing  one,  to  whom,  with 
others,  they  had  entrusted  the  guardianship  of  valuable  property^ 
as  by  the  intrbduction  of  a  stranger  ?  The  one  removing  from 
the  concern,  may  have  been  the  very  one  on  whose  vigilance, 
fidelity,  and  care,  the  greatest  share  of  confidence  was  reposed ; 
and,  by  so  removing,  the  hazard  is  increased  to  the  insurer^ 
without  any  corresponding  increase  of  premium.'^ 

Finlay  A  Stanley  v.  The  Lycoming  Oo.  Mutual  Ins.  Oo,^ 
(30  Penn.  Bep.  311,)  was  an  action  upon  a  policy  issued  to  a 
firm  of  two  partners  containing  a  similar  provision,  and  where 
one  of  the  partners  had  sold  his  interest  in  the  insured  prop- 
erty to  the  other,  before  the  loss.  The  Supreme  Court  of  Penn- 
sylvania held  that  the  plaintiff  could  not  recover.  Justice 
Thompson,  in  pronouncing  the  decision,  after  stating  that  it 
was  a  fundamental  condition  of  the  contract  that  Venation 
of  the  property  should  render  the  policy  void,  added :  "  It  can 
not  be  doubted  that  a  sale  by  one  partner  to  another  is  within 
the  prohibition."  »  «  w  By  the  transaction,  the  one  parted 
with  all  his  interest,  and  the  other  acquired  double  what  he 
previously  possessed^" 

Bob.— L  34 
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A  like  conclusion  waa'arriyed  at  by  the  Supreme  Court  of 
Missoori^  in  a  case  of  the  same  character.  {Dreher  dk  Bwmh 
V.  JBtna  Ins.  Oo.,  18  Mo.  Rep.  128.) 

These  decisions  of  the  ultimate  appellate  courts  of  Pennsyl- 
vania, Illinois  and  Missouri,  it  is  unnecessary  to  say,  are  entitled 
to  the  highest  respect  as  authorities  ;  and  I  have  been  unable 
to  find  in  the  books  any  opinion  of  a  contrary  tenor  npon  tiiis 
particular  point.  Without  examining  the  further  ezceptio&B 
contained  in  the  case,  I  am,  therefore,  in  favor  of  reversing  the 
judgment  and  directing  a  new  trial 

Judgment  affirmed.^ 

*  The  dedrion  In  this  case  has  been  afllnned  in  the  Court  of  Appeals.  (S 
Jf.  r.  Stp.  M6.) 


WuuAH  H.  Spabkb,  plaintiff,  vs.  Thomas  Lbatt,  defendant 

1.  One  of  soTeial  persons,  holding  Che  legal  title  to  real  property  ss  teoaott 
in  common,  who  is  in  ezclnsiTe  possession  under  an  agreement,  by  ivindi  the 
others  have  released  their  interests  and  agreed  to  convey  to  him,  may  main- 
tain an  action  alone,  for  an  ix\inry  to  the  premises  by  a  third  person,  and  reoovsr 
the  whole  damages  theveln. 

2.  A  statement  of  the  owner  of  real  property,  to  another  person  who  appBed  for 
leaTe  to  enter  thereon  and  remoTe  certain  flztnres  ftunished  by  him  for  wiiich 
he  had  not  been  paid,  that  he  himself  had  no  objection,  bnt  could  not  give  bis 
express  consent,  for  fear  of  trouble  with  the  mortgagees,  was  not  a  fioense  to 
remorethem.    Nor  was  he  thereby  estopped  from  suing  him  for  snch  rsmovaL 

B.  A  new  contract,  changing  the  mode  of  payment  for  goods  bought,  which  is  sob- 
stituted  for  the  contract  for  the  sale  of  goods,  after  the  latter  had  been  executed, 
by  the  seller,  and  canceled  by  the  parties,  deprires  the  seller  of  the  right  of 
rescinding  the  sale  and  reclaiming  the  goods,  by  reason  of  a  fraudulent  intent, 
on  the  part  of  the  buyersi  not  to  pay  therefor,  existing  only  at  the  lime  of  the 
original  contract  The  mere  foilure  to  perfonn  the  new  contract  is  not  suffi- 
cient to  establish  that  the  same  fraudulent  intent  continued  in  respect  to  the 
substituted  contract. 

4  Under  the  drcumstanoes  of  this  case,  the  plaintiff  did  not  estal^ish  his  e^ 
table  title  to  the  whole  of  the  real  estate  for  the  trespass  on  which  this  adkn 
was  brought.    (JFmr  Babboub,  J.  dissenting.) 

(Before  Robbbtsoit,  Whitb  and  Babboub,  JJ.) 

Heard  June  11, 1868 ;  decided  December  25, 1868. 
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ExoxPTiOKS  taken  at  the  trial  of  the  cause,  and  directed 
by  the  court  to  be  heard  in  the  first  instance  at  general  term. 

This  action  was  brought  to  recover  damages  caused  by  the 
wrongful  entry  of  the  defendant  into  a  house,  described  in  the 
complaint  as  No.  224  East  Fiftieth  street,  and  alleged  to 
have  been  owned  and  possessed  by  the  plaintiff  at  the  time  of 
such  entry,  and  for  the  severance  and  removal  therefrom  of 
certain  marble  mantels,  of  the  value  of  #400,  which  were  set 
and  affixed  to  the  freehold.  The  answer  denied  that  the  plain- 
tiff was  the  owner  or  in  possession  of  the  premises  or  of  the ' 
mantels,  at  the  time  of  the  alleged  trespass,  as  well  as  that 
0Uch  mantels  were  wrongfuUy  removed ;  averred  that  in  such 
removal,  no  injury  was  done  to  the  premises,  and  admitted  the 
value  of  the  mantels  to  have  been  $385. 

The  cause  was  tried  on  the  27th  of  February,  1863,  before 
Mr.  Justice  Monell  and  a  jury.  Upon  the  trial,  the  plaintiff 
proved  that,  at  the  time  of  tiie  alleged  trespass,  he  was  in 
possession  of  the  house  described  in  the  complaint,  by  a  person 
whom  he  had  placed  therein  to  take  care  of  it ;  {see  2  QreenL 
Ev.  §  614 ;)  that  the  ground  had,  some  time  prior  to  the  com- 
mission of  the  trespass,  been  conveyed  to  the  plaintiff  and  his 
two  partners.  Walling  and  Hesler,  who  caused  the  house  thereon 
to  be  er^ted ;  and  that  during  the  progress  of  such  construc- 
tion, the  defendant  furnished  and  put  up  the  marble  mantels,  * 
upon  a  contract  whereby  a  credit  was  given  to  the  owners  of 
the  building.  The  plaintiff  then  read  in  evidence  a  written 
instrument,  under  seal  and  witnessed,  executed  before  the 
trespass,  by  himself,  Walling  and  Hesler,  which — after  recit- 
ing that  the  parties  had  theretofore  been  engaged,  as  partners, 
in  the  business  of  building  houses  and  buying  and  selling  real 
estate,  and  had  acquired  and  then  possessed  certain  real  and 
personal  property,  (undescribed,)  and  that  they  had  agreed  to 
dissolve  the  partnership  and  divide  their  property  among  them — 
declared  that  stich  copartnership  was  dissolved,  and  Walling  and 
Hesler  ^*  shall  have  and  posaese^  free  from  aU  claims  of  the 
party  of  the  first  party  ^  (the  pMntiff,)  certain  lots  and  prem- 
ises, in  the  city  of  New  York,  described  by  metes  and  bounds^ 
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(and  not  bystreet  numbers,)  and  '^  that  the  party  o/theJir$tpafi 
9haU  ha/9e  and  poseeaa  dU  the  rest,  residue^  and  remaindef 
of  the  said  real  and  personal  property^  To  this  waa  added 
a  mutual  covenant  that  each  of  the  parties  should  make,  exe- 
cute and  deUyer  to  the  others,  all  such  deeds  and  instnunents  in 
writing  as  should  be  necessary  to  carry  the  agreement  into  effect 

Upon  the  closing  of  this  evidence,  the  plaintiff  claimed  to 
recover  the  admitted  value  of  the  mantels,  and  rested*  The 
defiandant  thereupon  moved  the  dismi&sal  of  the  complaint; 
raising  the  objection,  among  others,  that  the  deed  or  agre^ 
ment  executed  by  the  plaintiff  and  his  partners,  above  referred 
to,  did  not  describe  the  house  in  question,  nor  show  that  it 
wa8,*or  was  intended  to  be,  included  among  the  paroels  est 
apart  to  the  plaintiff.  The  ihotion  was  overruled,  and  an 
exception  taken. 

The  defeiMlant  then  attempted  to  prove  by  his  witnesses, 
that  he  had  permission  from  the  plaintiff  to  remove  the  man- 
tds,  but  wholly  fiuled  to  do  so,  and  &en  again  moved  to  die* 
miss  the  complaint,  which  was  refused,  and  exception  takea 
The  court  directed  the  jury  to  find  a  verdict  in  &iGor  of  tiie 
plaintiff  for  $385,  being  the  value  of  the  mantels,  (to  which 
the  defendant  excepted,)  and  the  court  directed  the  entry  of 
the  judgment  to  be  suspended,  and  the  exceptions  heard,  in 
'  the  first  instance,  at  general  term. 

During  the  pn^ress  of  the  trial,  evidence  was  offered  by 
the  defendant  for  the  purpose  of  showii^,  by  way  of  justifica- 
tion, that  he  was  induced  to  furmsh  the  mantels  by  certain 
fraudulent  representations  of  the  plaintiff;  which  testimony 
was  exduded,  and  the  defendant  excepted. 

The  material  parts  of  the  testimony  are  stated  in  'the  opin- 
ion of  the  court  The  justice  presidhig  at  the  trial  directed  a 
verdict  for  the  plaintiff;  the  exceptions  to  be  heard  in  the  first 
instance  at  general  term. 

J.  OrcAam^  for  the  defendant. 

A.  M.  Bwrr^  for  the  plaintiff. 
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Bt  the  Goubt,  Bobebtbok^  J.  Under  the  old  system  of 
pleading,  the  present  action  would  have  be^  considered  as  one 
of  trespass  for  breaking  the  plaintiff's  dose,  carrying  away 
chattels  and  injuring  the  freehold  by  committing  waste.  Pos- 
sibly under  that  system,  unless  the  license  to  the  defendant  to 
enter  was  void  as  obtained  by  imposition,  the  action,  as  one  of 
trespass  for 'breaking  the  pliuntifBs  close,  could  not  have  been 
maintained,  {Dumont  v.  Smithy  4  Denio,  319,)  and  the  right 
of  action  for  the  other  injuries  which  were  merely  aiia  enamUa^ 
might  have  fiillen  with  it.  The  pcesent  liberal  system  of  plead-* 
ing,  makes  the  complaint  one  for  three  causes  of  action,  a 
wrongful  entry  on  lands,  injury  to  the  pi^mises  in  taking  down 
certain  fixtures,  and  conveying  away  and  converting  them. 

The  plaintiff  derived  title  to  an  undivided  third  of  such  chat- 
tels so  converted,  by  a  deed  to  himself  and  his  two  partners 
(Walling  &  Hosier)  of  the  premises  of  which  they  were  fixtures, 
in  October,  1861.  He  claimed,  however,  an  equitable  title  to 
tiie  whole  ownership,  with  the  right  of  possession  thereof  under 
an  i^reement  made  in  January,  1^62,  between  himself  and  his 
partners^  dissolving  their  partnership  and  agre^i^  to  a  division 
of  partnership  property.  By  it  the  plaintifi^s  partners  i^reed 
that  he  should  have  (xnd  possess^  among  other  property,  the 
premises  in  question,  and  to  execute  all  deeds  or  inatruments 
in  writing  necessary  to  carry  such  agreement  into  effact.  Under 
that  agreement  the  plaintiff  entered  into  possession  of  such 
promises  and  placed  an  occupant  in  them  to  take  care  of  them 
for  him  without  rent 

Any  one  in  actual  possession  of  premises  may  bring  an  action 
for  any  injury  done  to  such  possesaioa  (9  Bac,  Abr.  458,  title 
Treepaaa  O.  3.)  But  by  the  contract  to  convey,  the  plaintiff 
became  the  equitable  owner  of  the  premises,  immediately,  and 
all  the  fixtures.  (2  Storjfs  JEq.  JurUp.  628,  §§  789,  790, 
1212.)  Nothing  further  was  to  be  done  on  his  part  to  entitle 
him  to  a  conveyance,  so  that  any  loss  would  fftll  on  him  and 
not  on  the  legal  owners.  (1  Bugd.  on  Vend,  115,  213,  276, 
277.)  He  was  therefore  entitled  as  the  party,  damnified  to  sue 
for  the  value  of  such  fixtures,  and  any  other  injuiy.    {Qardner 
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▼.  Heartt,  2  Barb,  S.  O.  Rep.  167.  Rood  v.  N.  T.  and  Erie 
R.R.  (7o.,  18  «.  80,83.) 

The  objection  of  nonjoinder  of  the  other  legal  ownen  of  the 
fixtures  would  merely  inflnenice  the  question  of  amount  of 
damages,  since  in  actions  for  injuries  to  real  estate,  the  noii«* 
joinder  of  tenants  in  common  can  only  be  taken  adrantage  of 
by  plea  in  abatement  (  Wheelwright  v.  Depeyder,  1  John, 
471.  Broiherson  v.  Hodges^  6  John.  108.  Bradish  v.  Schencky 
8  John.  151.)  Even  if  the  defect  had  appeared  on  the  &ce  of 
the  complaint,  it  could  not  have  been  taken  advantage  of  hj 
demurrer y  motion  in  arrest  of  judgment^  or  writ  of  em3f. 
{Addison  v.  Overendj  6  T.  R.  766.  Scott  v.  Godwin^  1  Bos. 
&  P.  74,  75.  Rich  V.  Penfidd,  1  Wend.  380,  385,  386.) 
After  judgment  by  one  tenant  in  common  another  could  sae 
and  recover  for  the  damage  to  his  interest.  (Sedgwortk  y. 
Overendj  7  T.  R.  279.)  The  rule  is  different  in  actions  on 
contracts  relating  to  real  estate.  {Hill  v.  OibbSj  5  J7iS,  56.) 
This  rule,  however,  would  reduce  the  plaintiff's  damages  two 
thirds.  To  recover  the  whole  value,  he  must  rely  on  his  eqnit* 
able  ownership  and  right  of  possession,  unless  the  defendaot, 
by  severing  the  fixtures  from  the  freehold,  made  them  chattels 
and  the  plaintiff  legal  owner. 

The  only  evidence  offered  to  prove  a  license  to  enter  or  carry 
away  the  chattels  was  the  defendant's  own  testimony.  He 
stated  that  he  applied  to  the  plaintiff  to  let  him  take  them 
away  in  payment  of  the  claim  he  had  against  them  for  affixing 
them  to  the  freehold ;  the  plaintiff  promised  to  consult  his 
counsel.  The  latter  afterwards  told  the  defendant  he  had  done 
so  and  was  advised  by  such  counsel  not  to  consent  to  sadL 
removal.  He  did  not  say  the  defendant  might  remove  ikum^ 
but  gave  him  to  understand  ^^  he  had  no  objection  to  the  remoTsl^ 
as  far  as  he  was  concerned,  but  could  not  give  his  express  conr 
sent  for  fear  of  trouble  with  tiie  mortgagees.''  This  wascertainly 
not  a  transfer  of  the  property  in  the  chattels  in  satisfaction  or 
on  account  of  the  claim,  supposing  the  plaintiff  had  a  right  to 
make  it  without  consent  of  the  mortgagees.  Whatever  the 
rights  of  others  were^  or  his  duty  to  protect  them^  he  certainly 
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thought  the  mortgagees  had  some  daims^  and  showed  he  did 
not  mean  to  infringe  them  by  a  transfer  of  part  of  their  security. 
Whatever  his  motive  was,  he  had  a  full  right  to  withhold  his 
consent  to  any  transfer,  after  the  chattels  had  become  his  by 
being  affixed  to  the  freehold.  The  occupants  of  the  premises 
were  mere  tenants  by  sufferance,  and  had  no  right  to  give  any 
license  to  ihjure  the  premises.  In  the  cases  of  Thompson  v. 
Blanchardy  (4 Oomst. 303,)  Edgerton  Y.Thomas,  (5 Sdd. 40,) 
and  Ford  v.  WiUiams,  (24  N.  T.  Bep.  359,)  innocent  persons 
were  induced  to  part  with  value  or  to  do  some  act  by  the  fBul* 
nre  of  a  real  owner  or  party  interested  to  object.  In  this  case 
the  plaintiff  did  nothing  to  induce  the  defendant  to  carry  away 
what  did  not  belong  to  him  and  appropriate  it  to  his  own  use, 
and  was  therefore  not  estopped  from  reclaiming  it. 

Any  fraudulent  intention  on  the  part  of  the  plaintiff  in 
August,  1861,  when,  jointiy,  with  his  partners,  he  agreed  to  pay 
the  defendant  for  affixing  tiie  chattels  in  question  to  the  realty, 
would  not  be  available  in  this  case.  By  the  terms  of  such  agree- 
ment, the  latter  was  to  be  paid  by  installments,  in  cash,  as  his 
work  advanced,  and  the  conveyance  of  a  house  and  lot.  In 
January  following,  he  accepted  a  lot  of  land,  giving  his  own 
note  for  $350,  and  the  note  of  the  plaintiff  for  $385,  at 
six  months,  in  frdl  satisfisMstion  for  his  dues  under  such  agree- 
ment. The  agreement  was  then  canceled  by  mutual  consent 
in  writing  and  declared  void.  The  defendant  had  evidentiy 
received  large  payments  on  account  of  such  contract,  between 
August,  1861,  and  January,  1862.  The  mere  existence  of 
judgments  against  the  plaintiff  at  the  former  date,  by  itself, 
was  very  remote  evidence  of  an  intention  on  the  part  of  his 
firm  not  to  pay.  It  is  very  doubtful  whether  an  intention 
by  one  of  three  joint  contractors  not  to  pay,  would  be  sufficient 
to  avoid  the  contract,  even  under  the  decision  in  Hen- 
nequin  v.  Naylor,  (24  N.  T.  Bep.  139.)  But  unless  that 
intention  continued  in  January,  1862,  and  applied  to  the  new 
contract  then  made  on  the  settiement,  I  apprehend  its  existence 
in  August,  1861,  was  immateriaL  The  defendant  ratified  the 
first  agreement  by  doing  the  work  and  receiving  nearly  all  his 
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pay  progressively  under  it  for  over  six  months,  and  finally  sab- 
stituting  a  new  agreement  in  place  of  it  and  canceling  it. 
Whether  a  preconceived  intention  not  to  perform  such  new 
contract  by  the  plaintiff  would  vitiate  it  and  remit  the  defend* 
ant  to  his  rights  under  the  old  contract^  so  as  to  enable  him  to 
reclaim  the  articles  furnished  under  it,  is  not  necessary  to  be 
passed  upon,  as  there  is  no  evidence  to  establish  such  iDtention. 
The  mere  failure  to  give  the  deed  or  note  stipulated  for  in 
such  new  contract,  or  pay  the  note  of  the  plaintiffs'  firm,  would 
not  be  sufficient  or  relevant  to  establish  ib  Such  fiulure  may 
be  sufficient,  as  a  nonperformance  of  the  condition  on  which  the 
dischaxge  contained  in  such  new  contract  was  given,  to  enable 
the  defendant  to  sue  generally  as  he  had  a  right  to  do,  or  per- 
haps, even,  upon  tiie  original  contract,  for  the  amount  due  him 
for  goods  fiirmshed  and  his  labor,  but  would  not  authorise  him 
to  rescind  that  contract,  for  firaud  in  its  inception,  so  as  to 
l^laim  the  articles  furnished*  He  waived  that  right  by  agree- 
mg  to  cancel  the  old  agreement,  substitute  the  new  and  accept 
tile  deed  and  two  notes  in  full  satisfieuslaon,  without  any  fraud 
practiced  on  him.  The  exceptions  to  the  questions  as  to  the 
existence  of  judgments  against  the  plaintiff  in  August^  1861, 
and  the  fiulure  to  give  the  defendant  the  deed  and  his  note 
mentioned  in  the  agreement  of  Januvry  following,  were  not  well 
taken.  It  is  to  be  observed,  also,  that  the  defendant  has  never 
tigered  to  return  any  benefit  received  by  him  under  either  agree- 
ment, except  the  note  of  the  plaintiffs'  firm,  and  on  that  occa- 
sion it  was  not  as  a  right  but  as  a  fitvor  he  asked  to  get  back 
hk  goods  furnished.  He  still  holds,  for  aught  that  appears  to 
the  contrary,  the  contract  of  Michael  Yarker,  to  deliver  him  a 
deed  of  the  lot  in  Seventy  Fourth  street,  and  any  lot  ccttveyed 
to  him  pursuant  to  the  contract  of  August,  1861« 

Whether,  therefore,  the  defendant  entered  on  the  piemiBes 
lawfully  or  was  a  trespasser  a&  inUio^  is  immaterial ;  he  is  lia- 
ble for  carrying  away  and  converting  the  fixtures  in  question, 
aad^.^the  damage  to  the  premises  by  so  doing.  He  has  fixed 
their  value  in  his  answeiri  and  has  not  contradicted  it  by  other 
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evidenoe,  and  ifwt  at  least  liable  for  that  amoont,  which  is  the 
limit  of  the  plaintiff's  claim. 

The  exceptions  were,  properly  ovemiled,  the  motion  for  a 
new  trial  ought  to  be  denied,  and  the  plaintiff  allowed  to  enter 
judgment  on  the  verdict  in  his  &Yor. 

Babboub,  J.  (After  stating  the  facts.)  The  evidence  as  to 
firaudulent  representations  alleged  to  have  been  made  by  the 
plaintiff  was,  I  think,  properly  excluded  by  the  court.  Cer- 
tainly, the  defendant  had  no  right  forcibly  to  sever  the  prop- 
erty from  the  freehold  to  which  he  had  himself  affixed  and 
annexed  it,  even  though  the  contract  under  which  the  work 
was  done  was  procured  by  fraud.  His  remedy  was  by  action 
i^ainst  the  person  by  whose  fraudulent  representations  he  had 
been  induced  to  part  with  his  property,  and.  to  convert  it  into 
realty. 

I  am  of  opinion,  also,  that  the  motions  to  dismiss  the  com- 
plaint were  properly  overruled.  Without  passing  upon  the 
validity  of  the  written  agreement  of  the  plaintiff  and  his  two 
partners  as  a  legal  or  equitable  conveyance,  because  it  is 
tmnecessary  now  to  consider  that  question,  it  is  sufficient  to 
say  that  there  is  nothing  contained  in  that  instrument,  nor  in 
any  evidence  given  in  the  cause,  tending  to  prove  that  the 
premises  in  question  were  covered  by  its  provisions,  in  order  to 
show  that  the  house  belonged  to  the  plaintiff  and  his  two  part- 
ners, as  tenants  in  common,  and  not  to  the  fonner  alone;  and  the 
rule  in  this  country  is,  that,  for  a  trespass  on  lands,  the  action 
must  be  brought  by  all  the  owners  or  persons  standing  in  like 
relation  to  the  property,  and  can  not  be  sustained  by  one  of 
ihem  alone,  if  an  objection  to  the  nonjoinder  of  the  others  is 
taken  by  the  pleadings.  (See  Hill  v.  Oibhsy  5  HiU  56,  and 
note.) 

But  where,  as  in  this  case,  no  objection  for  want  of  parties 
is  made  by  the  answer,  and  it  appeals  upon  the  trial  that  the 
action  has  been  brought  by  one,  only,  of  several  tomnts  in  com- 
mon, the  suit  is  not  thereby  abated,  but  the  plaintiff  may  pro- 
ceed and  take  a  verdict  and  judgment  for  his  aliquot  share  of 
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the  damage  Bostained  by  all ;  (Id.)  leaving  his  co-tenants  to 
bring  their  separate  action  for  the  injury  done  to  them.  (Sedg- 
worth  V.  Overend,  7  T.  B.  279.) 

The  plaintiff,  therefore,  was  entitled  to  recoyer  the  damage 
he  had  himself  sustained,  but  not  for  the  injury  to  the  others ; 
and,  for  that  reason,  it  appears  to  me,  the  peremptory  direction 
to  render  a  verdict  for  the  full  value  of  the  property,  was 
erroneous. 

The  verdict  should  be  set  aside  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  for  the  plaintiff  on  the  verdici 


WiLUAK  and  Thomas  W.  Birdsall,  executors,  &o,  plainti&, 
vs.  Salem  T.  Eussell^  defendant. 

1.  The  role  that  a  purchaser  of  negotiable  securities  payable  to  the  holder,  gains 
a  valid  title  thereto,  although  they  were  stolen  or  fraudulently  obtained  by 
the  seller,  only  prevaQs  where  the  purchaser  has  no  such  notice,  either  from 
the  appearance  of  the  document  itself  or  therwise,  as  would  put  an  hoaeiti 
careftd  man  upon  inquiry  in  regard  to  the  true  ownership. 

2.  Appearances  indicating  the  probability  of  an  alteration  in  the  number  in- 
scribed  upon  a  negotiable  bond,  which  was  one  of  a  limited  series  numbered 
oonsecutively  and  issued  by  a  corporation,  is  sufficient  to  put  a  purchaser  at 
such  bond  upon  inquiry  as  to  the  seller's  title.    (Robbbtbov,  J.  dissenting.) 

8.  In  an  action  by  one  claiming  to  be  the  true  owner  of  such  bond,  to  xeooyer 
possession  of  it  from  another  person  who  had  purchased  it  in  the  due 
course  of  business,  after  a  similar  bond  had  been  stolen  from  such  claimant, 
and  while  there  was  another  bond  of  the  same  series  in  existence  held  hj 
others,  numbered  the  same  as  the  bond  in  question,  but  whose  number  had 
not  been  tampered  with,  evidence  that  the  number  of  the  bond  held  by  the 
defendant  exhibited  while  in  his  hands  appearances  of  alteration  capable  of 
detection,  even  without  any  evidence  that  he  had  made  such  alteration,  is  suf- 
ficient to  go  to  the  Jury,  upon  the  question  of  notice  of  want  of  owner- 
ship from  the  seller  to  the  defendant,  and  it  is  error  in  such  cases  to  direct  a 
verdict  for  the  defendant.  (Robbbtson,  J.  dissented.) 
(Before  Bobbbtson,  Whitb  and  Babboub,  JJ.) 

Heard  June  12, 1868 ;  dedded  December  20^  1868. 
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Exceptions  taken  on  the  trial,  and  directed  by  the  conrt 
to  be  heard  in  the  first  instance  at  general  term. 

The  action  was  brought  by  William  Birdsall,  jr.  and  Thomas 
W.  Birdsall,  as  executors,  &c.  of  William  Birdsall,  deceased,  to 
recover  the  possession  of  two  railroad  bonds,  which  the  plain- 
tifGs  alleged  had  been  wrongfully  taken  from  their  possession, 
had  been  altered  in  the  numbering,  and  had  come  to  the  posses- 
sion of  the  defendant. 

The  cause  was  tried  before  Justice  Bobbbtbon,  and  a  jury. 

The  material  parts  of  the  evidence  are  fully  stated  in  the . 
opinions. 

At  the  close  of  the  testimony  the  counsel  for  the  defendant 
moved  to  dismiss  the  complaint. 

The  plaintifb'  counsel  claimed  and  insisted  that  the  court 
should  submit  to  the  jury  as  questions  of  fact  whether  the 
bonds,  for  the  recovery  of  which  the  action  was  brought,  origi- 
nally belonged  to  the  plaintiffs,  and  whether  the  defendant's 
brokers,  (Thomas  Denny  &  Co.)  from  the  condition  and  ap- 
pearance of  such  bonds,  and  patches  of  paper  claimed  by  the 
counsel  to  be  pasted  behind  some  of  the  numbers  thereon,  and 
the  thin  and  scraped  appearance  of  the  paper  where  other 
numbers  occurred,  as  claimed  by  such  counsel,  had  notice  suffi'- 
cient  to  put  them  on  inquiry  as  to  the  title  to  said  bonds. 

The  court,  after  an  inspection  of  the  bonds,  refused  to  sub- 
mit any  question  of  fact  to  the  jury ;  decided  that  there  was  no 
evidence  to  go  to  the  jury,  and  dismissed  the  complaint.  To 
which  refusal  and  decision  the  plainti£Gs'  counsel  excepted. 

The  judge  directed  the  exceptions  taken  at  the  trial  to  be 
heard  in  the  first  instance  at  the  general  term,  and  judgment 
in  the  meantime  to  be  suspended. 

William  Allen  BuUety  for  the  plaintiffs. 

I.  There  was  sufficient  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  the  two  bonds,  held  by  the  defendant,  were  two 
of  the  five  boids  belonging  to  and  stolen  from  the  plainti£G3. 
The  bonds  being  in  the  possession  of  the  defendant,  and  asserted 
to  be  genuine  and  original  as  respects  their  numbers  as  well 
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M  their  signatures,  it  was  for  him  to  satisfy  the  jury  that  they 
had  not  been  tampered  with.  This  is  the  rule  where  an  instm- 
metkt  under  which  title  is  clauned  has  been  the  subject  of 
apparent  alteration  or  spoliation.  (Bailey  v.  Taylor,  11 
Oonn.  Bep.  631.    Jackson  ▼.  Osbomy  2  Wend.  555.) 

II,  Assuming  that  there  was  evidence  to  go  to  the  jury  as 
to  the  identity  of  the  bonds  in  the  defendant's  possession  with 
two  of  those  stolen  from  the  plaintifib,  there  was  no  further 
question  of  fact  for  the  jury.  The  plaintifis  were  entitled  to  a 
verdict,  even  if  the  defendant,  through  his  brokers,  purchased 
them  in  open  market  and  iu  good  fftith.  1.  Title  to  a  chattel 
can  not  be  derived  through  a  thief.  The  exception  in  fav(»r 
of  negotiaUe  paper  does  not  extend  to  instruments  of  the 
description  of  the  bonds  in  question  here,  especially  if,  as  in 
this  case,  they  have  been  feloniously  altered.  (Andrew  v. 
Dieterichy  14  Wend.  31.  Bobinson  v.  Dauchy,  3  Barb.  20. 
Brower  v.  Peabody^  3  Kern.  121.) 

III.  The  court  erred  in  refusing  to  submit  to  the  jury,  as 
prayed  by  the  plaintiflh^  counsel,  as  a  question  of  fact,  whetherthe 
defendant's  brok^ni,  (Thomas  Denny  &  Oo.)  had  notice,  from 
the  condition  and  appearance  of  the  two  bonds,  sufficient  to 
put  them  on  inquiry  in  reference  to  the  title  thereto. 

1.  The  court  coxdd  not  take  this  question  from  the  jury 
unless,  in  fiust,  the  bonds  bore  no  suspicious  marks.  The  extent 
to  which  a  careful  broker,  accustomed  to  dealing  in  such  seen-* 
rities,  and  conversant  with  their  appearance,  should  have  been 
put  on  his  guard  by  their  appearance,  was  for  the  jury. 

2.  The  court,  after  merely  inspecting  the  bonds,  decided  that 
question  of  fact,  thereby  assuming  the  province  of  the  jury. 
The  question  was  peculiarly  one  for  the  jury,  to  be  submitted 
with  proper  instructions  from  the  court  as  to  the  principles  of 
law  applicable  to  it.  (Snow  v.  Peacock^  3  Bing.  406.  Prtn^ 
gle  V.  Phillips,  5  Sandf.  157,  and  case&  cited  in  the  daho^ 
rate  and  conclusive  opinion  of  JDuer,  J.  p.  163,  et  seq.) 

lY.  The  question  does  not,  in  any  of  its  aspects,  depend 
upon  the  weight  of  evidence,  provided  there  was  any  evidence, 
however  slight,  to  go  to  the  jtiry.    If  there  was  any  evidence  fix>m 


NEW  TOBK— DECEMBEB,  1863.  641 

Blrdaall  # .  BoBielL 

"Which  the  jury  might  have  found  a  y^rdict  for  the  plaintiffii, 
then  thera  was  error  in  the  refusal  to  cmbmit  that  question  to 
the  jury.  {Lord  Hood  r.  KendaU,  17  Com.  Bench,  260. 
Demyer  v.  Somery  6  Wend.  436.  Budd  v.  Davis,  3  BiU,, 
287,  and  cases  cited  by  Oowen.  J,  p,  288.  Letais  y.  Few,  5 
John.l.    SfnUh  Y.Sanger,  3  Barb.  368.) 

W.  0.  Bussett,  for  the  defendant. 

I.  There  was  no  evidence  tending  to  prove  that  the  bonds 
in  suit  ever  belonged  to  the  plaintifls. 

1.  The  entire  issue  of  bonds  was  proved  to  have  been  num- 
bered from  1  to  525,  and  filled  up  by  the  officers  of  the  com- 
pany. Those  in  suit  were  proven  to  be  genuine  bonds,  part  of 
tiiat  issue.  Prima  fade,  they  are  in  the  condition  in  whidi 
ihey  were  issued,  and  there  is  no  evidence  of  any  alteration,  or 
that  the  numbers  are  not  in  the  handwriting  of  officers  df  the 
company. 

2.  The  existence  of  two  other  bonds  similar  in  all  respects 
to  these,  does  not  prove  that  these  are  not  the'  original  num«- 
bers.  The  appearance  of  duplicate  coupons  with  the  same 
numbers  did  not  prove  that  the  bonds  of  the  defendant  were 
not  genuine.  Coupons  and  bonds  are  different  things.  Dupli- 
cate coupons  from  number  1  to  number  525  would  not  have 
proved  any  thing  as  to  bonds,  nor  that  the  defendants  coupons 
were  not  filled  up  and  numbco:^  by  the  officers  of  the  bai^  as 
they  now  appear.  * 

3.  There  is  nothing,  then,  to  disturb  the  presumption  that 
these  are  in  their  original  condition  in  which  they  were  num- 
bered and  filled  up,  and  if  they  are,  they  are  not  ihe  plaintiff^ 
bonds,  for  theirs  were  numbered  differently. 

4.  The  duplicate  coupons  may  have  come  from  the  surplus 
bonds  spoken  of  by  Boalt  and  Eittridge,  or  they  may  have 
been  altogether  forged,  or  they  may  have  been  sdtered  from 
other  coupons,  or  the  coupons  may  have  been  erroneously  num- 
bered with  duplicate  numbers.  The  witnesses  all  insist  that 
there  were  no  duplicate  bonds,  but  say  nothing  about  duplicate 
coupons.  * 
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There  were  coupons,  without  any  numbers,  and  it  is  not  vio- 
lent to  suppose  that  some  may  have  had  duplicate  numbers. 

II.  The  securities  sued  for  are  negotiable  paper,  and  the 
defendant  having  bought  them  in  the  usual  course  of  business, 
without  any  notice  sufficient  to  put  him  upon  inquiry  which 
would  lead  to  a  knowledge  of  an  adverse  title,  can  retain  Hiem, 
even  as  against  the  owner.  '  (State  of  Illinois  v.  Ddafiddj  8 
Paige,  Si^.  8.  G.  2  JKK,  177.  Gould  v.  Town  of  Venice, 
29  Barb.  452.  Bank  of  Borne  v.  the  Village  of  Borne,  19  N. 
T.  Bep.  20.  Morris  Ganal  and  Banking  Go.  v.  Fisher,  3 
Am.  Law  Beg,,  p.  423.  White  v.  Vermont  and  Mass.  B.  JBL 
Co.,  21  How.  U.  S.  Bep.  525.) 

IIL  The  question  whether  the  bonds  on  their  fistce  showed 
any  defect  of  title  in  the  party  offering  them  for  sale,  was  prop- 
erly withheld  from  the  juiy.  It  was  a  question  of  law,  which 
the  court  was  bound  to  determine.  ^'When  the  supposed 
defect  or  infirmity  of  title  on  the  instrument  appears  on  its 
&ce  at  the  time  of  the  transfer,  the  question  whether  the  party 
who  took  it  had  notice  or  not,  is  in  general  a  question  of  con- 
strtiction,  and  must  be  determined  by  the  court  as  matter  of 
law/'  (Goodman  v.  Simonds,  20  How.  U.  S.  Bep.  365.  Fow- 
ler V.  Brantley,  14  Pet.  318.  Wiggin  v.  Bush,  12  John.  306. 
Ayer  v.  Hutchins,  4  Mass.  Bep.  370.) 

1.  It  was  a  question  as  to  the  relevancy  of  the  circumstances 
sought  to  be  submitted  to  the  juiy,  the  plainti£b'  counsel 
claiming  that  there  was  something  in  the  •appearance  of  the 
bonds  calculated  to  induce  suspicion.  But  as  matter  of  law 
the  appearance  of  the  paper  at  the  trial  could  have  no  bearing 
on  the  transaction  of  over  two  years  before.  The  right  to  pr^* 
sume  that  \t  was  unchanged  in  two  years,  would  justify  the 
presumption  that  it  was  unchanged  since  it  was  issued. 

2.  Moreover  there  was  nothing  in  the  appearance  of  the 
paper  calculated  to  put  a  purchaser  upon  an  inquiry,  within 
the  proper  meaning  of  the  rule.  Circumstances  sufficient  to 
put  one  upon  inquiry  and  to  charge  him  with  knowledge,  must 
be  drcumstances  necessarily  in  the  natural  order  of  things, 
pointing  to  an  inquiry,  which  if  honestly  pursued^  will  lead  to 
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a  diflcoTery  of  the  defect  of  title.     (  WiUiamaon  v.  Broum^  15 
N.  Y.  Bep.  354) 

3.  There  must  be  a  necessary  connectioii  between  the  cir- 
cumstances proTed,  and  those  of  which  they  are  to  be  con- 
stmctive  notica  Bat  there  was  no  connection  between  eras- 
ures on  the  bonds  (if  there  were  any  such  erasures)  and  the  loss 
of  the  bonds  by  the  plaintiff.  Erasures  do  not  naturally  point 
to  larceny. 

By  ths  Ooubt,  Babboub,  J.  This  case  comes  here  under 
the  direction  of  the  judge,  before  whom,  with  a  jury,  the 
cause  was  tried,  that  the  exceptions  taken  at  the  trial  be  heard 
at  general  term  in  the  first  instance.  The  most  important  of 
those  exceptions  was  one  which  was  taken  to  the  instruction 
given  to  the  jury,  after  proofs  were  closed,  to  render  a  verdict 
for  the  defendant. 

The  action  was  brought  to  recover  possession  of  two  first 
'  mortgage  bonds,  for  $1000  each,  made  by  the  Toledo,  Nor- 
walk  and  Cleveland  Railroad  Company,  September  1, 1857, 
payable  to  Alfred  Kelly  and  George  S.  Coe,  '^  or  the  holder** 
thereof,  on  the  Ist  of  August,  1863,  with  interest  thereon  at 
the  rate  of  seven  per  cent,  payable  semi-annually,  on  the  first 
days  of  February  and  August  in  each  year,  upon  presentation 
of  the  coupons  annexed ;  which  bonds,  the  complaint  alleges 
to  have  been  wrongfully  taken  from  the  plaintiffs'  possession 
in  November,  1860,  and  to  be  detained  from  him  by  the  de^ 
fendant.  •  The  answer  denies  the  plaintiffs'  ownership,  and 
avers  that  the  defendant  purchased  the  bonds  in  his  hands 
through  the  firm  of  Thomas  Denny  &  Co.  brokers,  in  the 
ordinary  course  of  business,  in  good  fitith,  without  any  knowl- 
edge or  notice  of  the  alleged  interest  of  the  plaintiff  therein. 

Evidence  was  given  upon  the  trial  which  was  sufficient,  I 
think,  to  warrant  the  jury,  if  the  case  had  been  submitted  to 
them  for  their  determination,  in  finding  the  following  facts : 
Five  hundred  and  twenty-five  bonds  of  the  description  men- 
tioned in  the  complaint,  and  no  more,  were  issued  by  the 
company ;  they  were  numbered  consecutively  from  one  to  five 
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hundred  and  twaoty-fiye  incluflive ;  and^  aimexed  to  eadi,  and 
upon  the  same  paper,  were  twenty-fonr  interest  conpons, 
marked  with  oorresponding  nambers ;  which  nnmbera  upon 
the  bonds  and  coupons^  respectiyely,  constituted  the  only  dif- 
ference between  them  each^  and  each  of  the  others.  Taking 
bond  number  two  hundred  and  twenty-five  and  one  of  its  cou- 
pons, as  samples,  they  were  of  the  form  following : 

"  United  States  op  America,  State  of  Ohio.  $1000. 
No.  225.  Toledo,  Norwalk  and  Cleveland  Baib-oad  Company 
Bond.  Secured  by  lien  on  the  whole  road.  The  Toledo,  Nor- 
walk and  Cleveland  Baib*oad  Company  acknowledge  to  owe 
Alfred  Kelly  and  (George  S.  Coe,  or  bearer,  one  thousand  dol- 
lars for  money  borrowed  to  aid  in  the  construction  of  their 
railroad,  which  sum  said  company  promise  to  pay  to  the  said 
Alfred  Kelly  and  George  S.  Coe,  or  the  holder  hereof,  at  the 
office  of  the  Ohio  liife  Insurance  and  Trust  Company,  in  the 
city  of  New  York,  on  the  first  day  of  August,  1863,  and  also 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum,  semi- 
annually, on  the  first  days  of  February  and  of  August  of  each 
year  ensuing  the  date  hereof,  until  the  said  principal  sum  shall 
be  paid,  on  the  presentation  of  the  annexed  interest  warrants, 
at  said  office ;  and  said  company  further  agree,  that  this  obli- 
gation, and  all  rights  and  benefits  arising  therefirom,  may  be 
transferred,  by  general  or  special  indorsement,  or  by  delivery, 
as  if  the  same  were  a  note  of  hand,  payable  to  bearer,  and 
hereby  waive  all  benefits  from  valuation  or  appraisement  laws. 

In  testimony  whereof,  the  said  company  have  hereunto 
caused  to  be  affixed  their  corporate  seal,  and 
[l.  s.]      these  presents  to  be  subscribed  by  their  presi- 
dent, the  first  day  of  September,  1851. 

C.  L.  Boalt,  FresidefU. 

The  Toledo,  Norwalk  and  Cleveland  Bailroad  Company  will 
pay  to  the  holder  hereof,  at  the  offico  of  the  Ohio  Life  Insur- 
ance and  Trust  Company,  in  the  city  of  New  York,  on  the 
first  day  of  August,  1863,  thirty-five  dollars  interest  due  on 
that  day,  on  thdr  bond  No.  225. 

C.  L.  Boalt,  Pruident:' 
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In  November,  1860,  the  plaintiff,  who  was  then  the  owner 
of  fire  of  those  bonds,  with  their  coupons,  numbered  from  336 
to  340,  indusiye,  placed  them  in  a  tin  box  and  deposited  the 
same  in  a  bank  for  safe  keeping  until  the  next  day,  whence 
^such  box,  with  its  contents,  was  surreptitiously  taken  by  some 
thief,  or  person  other  than  th^  owner.  The  plaintiff  immedi- 
ately published  a  notice  of  his  loss  in  several  newspapers,  and 
also  distributed  among  bond  dealers  and  brokers  of  the  city 
and  elsewhere,  a  handbill  to  the  same  effect ;  but  neither  the 
defendant  nor  his  brokers  saw  such  notice. 

Up  to  the  time  of  the  loss,  the  semi-annual  coupons  had 
been  regularly  presented  to  the  agent  of  the  company,  and 
pasted  into  a  book  in  consecutive  order  according  to  their 
numbers ;  no  duplicates  ever  having  been  offered  during  that 
period.  But,  on  examining  the  paid  coupons  for  February, 
1861,  it  was  found  by  the  company  that  three  of  the  coupons 
due  that  month  and  so  paid,  and  numbered  respectively  225, 
238  and  445,  were  duplicates  of  three  others,  bearing  the  same 
numbers,  which  had  also  been  presented  and  paid.  Two  of 
those  six  coupons,  numbered  225  and  238,  thus  duplicated, 
had  been  cut  by  the  defendant  from  the  bonds  so  purchased 
by  him  through  Denny  &  Co.  and  had  been  paid  to  him  by 
the  compan/s  agent.  The  numbers  of  those  coupons  corres- 
ponded with  the  numbers  upon  the  bonds  in  the  hands  of  the 
defendant,  and  the  two  coupons  of  which  those  were  dupli- 
cates had  been  taken  from  other  bonds  bearing  the  same  num-, 
bers.  In  few  words,  the  evidence  so  given,  it  appears  to  me, 
would  have  authorized  the  jury,  if  they  believed  the  testimony 
to  be  true,  to  find  that  two  of  the  four  bonds  numbered  225 
and  238  belonged  originally  to  the  plaintiff. 

But  that  was  not  enough  to  entitle  plaintiff  to  a  recovery, 
It  was  also  incumbent  upon  him  to  prove,  by  the  testimony 
cf  experts,  or  by  the  exhibition  of  the  papers  themselves 
or  otherwise,  such  facts  as  would  authoriize  the  jury  to  find 
that  the  numbers  of  the  particular  bonds  in  controversy  had 
been  changed.  Nor  would  that  have  been  sufficient  The 
plaintiff  was  also  bound  to  show  that  the  bonds,  at  the  time 

Bob.— L  35 
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they  were  purchased  by  Denny  &  Go.  or  came  lo  the  hands  of 
the  defendant,  presented  such  an  appearance  as  ought  to  haye 
created  a  suspicion  in  the  minds  of  prudent,  careful  expertB 
engaged  in  the  businesss  of  dealing  in  such  securities.  For, 
altiiou^  these  bonds,  payable  as  they  are  to  the  holder,  and 
being  by  their  terms,  transferable  by  delivery,  are  so  far  nepn 
tiable  as  to  be  covered  by  the  rule  which  protects  bonajide  pxir- 
chasers  of  negotiable  securities,  even  though  stolen  or  firauda- 
lently  obtained ;  (State  of  lUinoia  v.  Delqfield,  8  Paige,  527 ; 
Oould  V.  The  Town  of  Venice,  29  Barh.  452  ;  Mor.  Can,  oskd 
Banking  Co.  v,  Fisher,  3  Am,  Law  Beg.  423  ;  WhiU  v.  Ver- 
mont  and  Mass.  B.  B.  Co.,  21  How.  U.  8.  B.  525  ;  Mechanics' 
Bank  v.  N.  H.  B.  B.  Co.,  3  Kernan,  599 ;)  yet  it  is  only  a 
purchaser  in  good  faith,  one  having  no  such  knowledge  or 
information,  either  from  the  appearance  of  the  document 
itself,  or  otherwise,  as  would  put  an  honest,  careful  man  upon 
inquiry  in  regard  to  the  real  ownership,  who  i^  thus  protected. 
It  may  be  added  in  this  connection,  that  the  determinatioQ' 
of  all  questions  of  &ct  touching  the  bona  or  fndla  fide$  of 
such^a  purchase  is  exclusively  within  the  province  of  the  juiy. 
{Williamson  v.  Brown,  15  N.  T.  Bep.  354.  TuUle  v.  Jackstm, 
6  Wend.  213.  Ayer  v.  Hutchins,  4  Mass.  B.  370.  Cone  v.  BoUr 
win,  12  Fiok.  545.  Grant  v.  Vaughan,  3  Bwrr.  1516.  JPeococlfc 
V.  Bhodea,  2  D<mg.  633.  Fowler  v.  Brantley,  14  Feiers,  318.) 

The  question  then  is,  did  the  plaintiff  prove  such  facts  upon 
the  trial  as  would  have  justified  the  jury,  had  the  evideooe 
been  credited  by  them,  in  finding  that  the  bonds  in  questioa 
ever  belonged  to  the  plaintiff,  and  that  they  presented  suck 
an  appearance,  when  bought  by  Penny  &  Co.  for  the  defend- 
ant, as  ought  to  have  put  them  or  the  defendant  upon  their 
inquiry? 

Neither  of  the  four  bonds  appears  by  the  case  to  have  beea 
shown  to  the  jury ;  and,  of  course,  they  could  have  no  knowl- 
edge  as  to  the  appearance  of  the  instruments  from  occolar 
inspection.  Indeed,  the  only  evidence  given  upon  the  trial, 
which  is  now  claimed  by  counsel  to  have  tended,  even  remotely, 
to  prove  that  the  bonds  and  coupons  in  the  hands  of  the  defend- 
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ant  were  not,  in  appearance,  perfectly  correct,  and  precisely 
like  all  the  others  of  the  same  class  issued  by  the -company,  is 
found  in  the  testimony  of  Mr.  Luce,  the  trealsurer,  who  super- 
intended the  payment  and  registering  of  the  coupons.  That 
witness,  after  stating  that  he  saw  and  examined  the  two  bonds 
held  by  the  defendant,  in  the  winter  of  1861,  and  that  '*  on 
seeing  them,  there  appeared  to  be  no  evidence  of  their  being 
counterfeits,"  that  he  then  ^^  looked  at  the  numbers,  and  con- 
cluded it  was  possible  the  numbers  might  have  been  changed,'' 
was  further  interrogated  and  testified  as  follows  : 

Q.  Look  at  the  bonds  now  produced  by  the  defendants 
counsel^  and  shown  you,  being  numbered  225  and  238,  and 
8tate  whether  or  not  they  are  the  bonds  which  the  defendant 
exhibited  to  you  at  the  interview  you  have  spoken  of. 

A.  They  are. 

Q.  State  whether  or  not  they  were  in  the  same  condition 
then  as  now,  in  reference  to  the  paper  pasted  behind  ^*No. 
238/'  in  the  bond  of  that  number,  and  the  pieces  of  paper 
pasted  behind  the  coupons  of  August  1,  1863,  in  each  bond. 

A.  I  can't  state  specifically  as  to  the  coupons,  I  remember 
there  were  pieces  of  paper  pasted  back  of  one  of  the  bonds^ 
and  some  of  the  coupons. 

Q.  Did  you  hold  them  up  to  the  light  to  examine  the  coupons  ? 

A,   YeSy  sir^  I  did. 

Q.  What  did  you  discover  by  such  examination  P 

(Objected  to.    Withdrawn  in  consequence  of  the  objection.) 

Q.  State  how  the  appearance  of  the  coupons  as  then  held 
up  to  the  light  by  you  corresponded  with  their  present  appear- 
ance when  held  up  to  the  light  ? 

A.  It  was  the  same. 

Q.  State  what  you  refer  to  as  this  appearance  of  the  coupons  ? 

A.  The  thinness  of  the  paper  where  the  number  is;  the 
brightness  of  the  inhj  with  which  the  numbers  are  made,  and 
Hie  paper  pasted  on  the  bach. 

I  think  we  may  safely  assume  that  the  papers  thus  pro- 
duced by  the.  defendant  were  the  bonds  purchased  by  him 
through  Denny  &  Oo,,  and,  also,  that  the  bonds  so  exhibited  to 
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the  wituesB  and  placed  in  his  hands,  were  then  in  the  oondi- 
tion  and  exhibited  the  appearance  indicated  in  the  second  of 
the  above  qaestibns  put  by  the  plaintiff's  counsel,  without 
objection,  and  tacitly  fussented  to  by  the  responsive  answer  of 
the  witness  ;  as  weU  as  the  further  &ct  that  when  such  bonds 
and  coupons  w6re  held  up  to  the  light,  it  clearly  appeared  that 
the  paper  was  thin  where  the  number  was  placed. 

It  appears  to  me,  too,  that,  inasmuch  as  the  defendant  had 
offered  no  proof  to  show  that  the  bonds  and  coupons  had  been 
altered  in  his  hands,  the  jury  had  reason  to  believe  the  docu- 
ments were  in  the  same  condition  when  purchased  which  they 
exhibited  at  the  time  of  the  trial.  They  would,  therefore, 
have  been  justified  in  finding  that,  when  the  purchase  was 
made,  a  paper  was  pasted  behind  the  number  upon  one  of  the 
bonds,  and  another  paper  was  similarly  pasted  behind  the  number 
on  each  of  the  coupons  which  became  dtie  on  the  same  day,  to 
wit,  the  1st  of  August,  1863 ;  as  well  as  that  the  papers  were 
thin  where  the  numbers  were  placed. 

Those  facts,  if  the  jury  had  been  permitted  to  find  them, 
would,  in  the  absence  of  all  evidence  that  the  other  two  dupli- 
cates had  been  altered  or  changed  from  their  original  condition, 
have  authorized  the  conclusion  that  the  bonds  held  by  the 
defendant  were  a  portion  of  those  which  had  been  stolen  from 
the  plaintiff ;  and,  it  seems  to  me,  they  would  likewise  have 
been  sufficient  to  sustain  a  finding  that  the  bonds  and  coupons, 
when  purchased,  presented  such  suspicious  marks,  or  rather, 
exhibited,  of  themselves,  such  evidence  that  they  had  been  tam- 
pered with,  as  ought  to  have  put  the  buyer  upon  bis  guard, 
and  induced  further  inquiry. 

I  am,  therefore,  of  opinion  that  when  the  case  was  closed  and 
submitted,  there  was  enough  evidence  before  the  jury  to  have 
authorized  a  verdict  for  the  plaintiff ;  and  that  the  direction  to 
i^ender  a  verdict  for  the  defendant  was,  consequently,  erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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RoBEBTSON,  J.  (dissentmg.)  Two  issues  of  fact  were  pre- 
sented in  this  case.  ^  1st.  The  former  ownership,  by  the  plain- 
tifis'  testator,  of  the  bonds  bought  by  the  defendant.  2d. 
Notice  from  the  appearance  of  such  bonds,  when  bought,  suffi- 
cient to  make  the  defendant  suspect  the  ownership  of  the 
seller. 

Dr.  Kittredge,  a  witness  for  the  plaintifis,  who  was  secretary 
and  treasurer  of  the  company  issuing  such  bonds,  testified 
that  only  five  hundred  and  twenty-five  similar  bonds  were 
issued,  which  he  received  in  blank  from  Mr.  Coe,  the  mortga- 
gee in  trust,  with  the  certificates  signed  by  the  latter ;  the 
written  part  of  such  bonds  and  their  numbering,  with  that  of 
the  coupons,  was  done  by  himself  and  by  a  Mr.  Baldwiny 
under  his  immediate  supervision.  They  were  numbered  con- 
secutively, from  one  to  five  hundred  and  twenty-five ;  he 
repeatedly  read  the  numbers  on  each  bond  both  in  the  sheet 
and  after  they  were  folded  and  numbered  on  tiie  back ;  the 
reason  why  he  did  so  was  to  be  certain  that  no  mistake  was 
made  in  their  numbers.  They  were  read  cons^utively,  begin- 
ning at  No.  1  and  going  through  the  whole  series  of  five  hun- 
dred and  twenty-five ;  he  made  a  corresponding  memorandum 
in  a  pocket  book  at  the  time.  He  further  testified  there  was 
only  one  bond  of  each  number ;  he  canceled  two  blank  bonds 
by  lines  across  them  and  destroyed  all  others  printed.  He  also 
stated  there  were  no  duplicates  of  bonds  or  coupons  issued  ;  he 
kept  all  the  blank  bonds  and  the  seal  of  the  company  in  his 
possession ;  from  the  care  used  in  counting  and  numbering 
such  blanks  and  bonds,  no  duplicates  could  have  been  issued 
without  it  having  been  detected  at  once.  This  testimony  as  to 
numberiDg  of  the  bonds,  the  number  issued  and  the  destruc- 
tion of  the  remaining  blanks,  was  folly  corroborated  by  other 
witnesses. 

The  testimony  of  Mr.  Line,  a  treasurer  of  the  company,  and 
others,  tended  to  show  that  after  the  loss  of  the  bonds  by  the 
testator  of  the  plaintiffs,  no  coupons  had  been  paid  or  pre- 
sented corresponding  in  number  with  the  lost  bonds,  while  dupli- 
cates of  coupons  numbered  to  correspond  with  those  held  by  tlw 
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defendant,  had  been  paid.  But  it  was  also  established  by  him 
that  duplicates  of  three  other  numbers  had  been  paid ;  and 
Mr.  Sebring,  an  employee  of  the  company,*  testified  that  some 
coupons  of  similar  bonds  had  been  paid  without  any  number. 

The  evidence,  therefore,  to  go  to  the  juryto  establish  that  there 
were  not  four  bonds  issued  or^nally,  numbered  in  duplicate  oor* 
responding  with^hose  of  the  defendant,  was  quite  strong.  Bat 
there  was  no  evidence  offered  to  show  in  which  of  the  four  pro- 
duced the  numbers  had  been  written  by  KiUredge  or  BaldmiL 
The  latter  was  not  examined  at  all,  and  neither  the  former  nor 
any  one  else  was  interrogated  as  to  the  handwriting  of  the 
figures.  There  was  nothing  to  show  whether  any  thing  remark- 
able in  the  appearance  of  the  bonds  did  not  exist  when  they 
were  first  numbered.  There  was  no  evidence  what  was  the 
appearance  of  the  duplicate  bonds,  which  were  exhibited  on 
the  trial  to  Mr.  Coe,  one  of  the  witnesses.  The  evidence  there- 
fore was  clearly  defective,  and  could  not  prove  that  the  bonds 
held  by  the  defendant  were  lost  by  the  testator  of  the  plaintiffs, 
when  the  evidence  was  the  same  against  two  other  bonds. 
Neither  Kittredge,  Baldwin  nor  any  one  else,  was  examined  as 
to  the  handwriting  of  the  figures  in  the  duplicate  coupons  paid, 
which  were  in  Ohio,  to  show  that  either  of  them  had  been 
altered.  The  evidence,  therefore,  to  go  to  the  jury  on  the  ques- 
tion of  the  ownership  of  the  bonds  in  question  was  incomplete. 

But  even  assuming  that  there  was  sufficient  evidence  of  the 
former  ownership  of  the  bonds  in  controversy  by  the  testates 
of  the  plaintiflb,  it  still  remains  to  be  determined  whether  there 
was  enough  evidence  of  something  in  the  appearance  of  the 
bonds,  when  bought  by  the  defendant,  to  warn  him  that  the 
seller  had  not  lawfully  come  by  them,  and  was  not  the  owner. 
It  is  conceded  that  the  only  thing  altered  on  the  &ce  of  the 
bonds  were  the  numbers.  The  body  of  the  instrument,  the 
signatures  and  certificate  of  the  trustee,  remained  untoudied. 
Neither  such  certificate  nor  the  mortgage,  to  which  it  refera, 
mentions  any  thing  of  numbers.  They  were,  therefore,  no 
essential  part  of  the  obligation*  They  seem  to  have  been 
inserted  principally  for  the  benefit  of  the  company,  to  prevent 
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their  I>a7iiig  spmions  bonds  or  coupons  or  more  than  they  intend- 
ed and  agreed  to  pay.  They  were  equiyalent  to  devices,  or  colored 
inks  used  in  printing  promissory  notes  to  prevent  connterfeit- 
ing.  The  bonds  were  legally  binding,  with  or  without  a  number. 
The  company  was  bound  to  pay  to  the  true  owner,  although 
he  erased  the  number.  It  was,  therefore,  not  one  of  those 
things  which  the  defendant  was  bound  to  examine,  to  ascer- 
tain if  the  company  would  be  liable,  and  it  was  fair  to  presume 
he  did  not  do  so,  rather  than  deprive  him  of  what  he  has  paid  for. 
In  order  to  charge  the  defendant,  therefore,  with  notice  of  any 
thing  so  wrong  in  the  number  as  to  induce  suspicion  of  want 
of  ownership,  the  appearance  of  the  bond  where  the  number 
is  written  should  be  at  least  such  as  to  induce  an  ordinary 
observer  to  suspect  an  attempt  at  concealment  or  imposition. 

The  bonds  are  capable  of  being  transferred  by  delivery,  and 
are  payable  to  the  holder.  (Brainard  v.  Harlem  B.  B.  Oc, 
Ct,  of  Ap,y  N.  r.,  1862,  December.  Same  v.  Same^  N.  T. 
Supr.  Ot.j  March  O.  T.  1863.  WhUe  v.  Verm<mt  dt  Maes. 
B.  A,  21  How.  U.  S.  Bep.  625.  Bank  of  Borne  v.  Village  of 
Bome^  19  N.  Y.  Bep.  20.  Gould  v.  Totvn  of  Venice,  29  Barb. 
452.  Ddafield  v.  State  oflllinoia,  2  Hill,  VTJ.  S.  C.  8  Paige, 
527.  Morris  Canal  and  Banking  Go.  v.  Fisher,  3  Am.  Lano 
Beg.  423.)  The  purchase  of  them  in  market  overt,  in  the  ordi- 
nary course  of  business,  without  notice  of  any  infirmity  in  the 
ownership  of  the  vendor,  vests  a  good  title  in  the  purchaser. 
The  only  evidence  as  to  the  appearance  of  the  bonds,  was  that 
of  Luce,  who  testified  that  one  of  them  had  a  piece  of  paper 
pasted  on  its  back  when  he  examined  them,  sometime  before 
the  trial  He  also  testified,  that  on  their  holding  the  coupons 
to  the  light  he  discovered  the  paper  to  be  thin  where  the  num^ 
hers  were;  the  ink  was  bright  and  a  paper  was  pasted  on  the 
back.  But  he  also  stated  he  was  not  then  positive  in  his 
ifiews  concemitig  the  bonds,  when  he  so  examined  them,  that 
he  did  not  blame  the  agent  of  the  company  for  paying  coupons 
numbered  in  duplicate  even  after  examining  the  bonds,  and 
that  with  the  limited  l^owledge  both  possessed,  he  should  have 
paid  them  himsdf  at  the  time.  The  defendant,  at  the  time  of  the 
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ezaminaiioii^  cl«imed  they  were  duplicated  by  some  clerical  ertor^ 
to  wbieh  the  witness  made  no  reply,  in  order  to  ayoid  being  mix- 
ed up  in  the  matter,  and  because  he  was  not  certain  himael/ bs 
to  the  fact  of  the  alteration  of  the  numbers.  This  was  strong 
evidence  to  show  there  was  nothing  in  the  appearance  of  the 
bonds  to  awaken  the  sospicion  of  the  defendant's  agent  at  the 
time  he  bought  the  bonds,  when  an  intelligent  person,  who  had 
a  suspicion  of  something  being  wrong,  could  find  nothing 
in  the  appearance  of  the  bonds  after  a  close  ewaminaiton  o£ 
them,  to  warn  tiie  company  or  himself  that  such  an  alteration 
had  been  made  as  cast  doubt  upon  the  ownership. 

The  main  evidence  relied  upon  by  the  plaintiffs  to  prove 
notice  to  tha  defendant's  agent  of  want  of  title  in  his  vendor, 
however,  was  the  appearance  of  the  bonds  themselves,  which 
their  counisel  claimed  had  patches  of  paper  pasted  on  their 
back,  behind  some  of  the  numbers,  and  were  thin  and  mbbed 
wherd  other  numbers  occurred.  Paper  pasted  on  the  back  of 
an  obligiation  could  he»'dly  be  notice  of  any  thing  to  a  purchaser. 
He  would  only  be  supposed  or  req^iired  to  examine  the  face, 
and  then  only  as  an  ordinary  careful  observer  would,  without 
using  the  utmost  vigilance.  There  is  no  reason  why  he  should 
be  bound  or  supposed  to  have  held  the  instrument  to  the  light 
iA  order  to  ascertain  if  there  were  any  erasures,  or  if  he  found 
them,'  to  suspect  a  larceny  of  the  bonds  on  that  aocount  It 
would  be  very  rare  that  in  the  ordinary  course  of  dealing,  such 
a  scrutiny  would  be  made,  the  only  examination  usually  being 
of  the  signatures,  the  writing  or  printing  of  the  obligation  and 
its  general  appearance.  Not  a  witness  was  asked  to  state  what 
there  was  in  the  appearance  of  the  bonds  in  question,  to  awaken 
a  suspicipnof  any  tiling  wrong,  in  the  mindB  of  any  ordinary 
observer^  Luce,  the  only  person  who  testified  as  to  their 
appearance,  could  not  satisfy  himself  that  an  alteration  had 
been  made,  after  a  minute  examination,  and  believed  the  com- 
pany justifiable  in  paying  the  altered  coupons. 

The  true  rule  in  regasd.  to  notice  is  that  the  circumstanoea 
must  be  such  as  not  only  to  lead  to^  but  to  direct  the  course 
of  inquiry,  which  would,  if  pursued,  end  in  a  discovery  of  the 
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defect.  {WiUtameon  y.  Bratan,  15  N.  Y.  Sep.  354.)  How 
eould  sxk  alteration  of  a  number  do  thk  in  a  bond  more  than 
in  the  caee  of  a  bank  note  ?  It  might  have  been  altered  when 
it  was  first  issued,  or  by  a  prior  owner,  who  had  a  perfect  right 
to  blot  it  out  without  impairing  the  obligation  of  the  bond. 
Such  a  change  implies  neither  concealment  nor  imposition,  and 
does  not  raise  a  doubt  of  ownership.  It  was  not  notice  of  any 
infirmity  of  title.  It  is  not  enough  that  something  strange  or 
unusual  should  appear  on  the  face  of  the  instrument ;  it  must 
be  something  which  affects  the  contract  or  its  titie. 

But  there  was  no  evidence  in  the  case  that  the  appearance 
of  the  bond  was  different  fiom  what  it  was  when  issued  ;  any 
of  the  numbers  might  have  originally  been  written  on  an  eras- 
ure. If  an  inquiry  had  been  made  of  the  officers  of  the  com-^ 
pany,  they  could  have  given  no  additional  information,  except 
that  bonds  with  such  numbers  had  been  issued.  There  was 
no.  other  direction  given  to  any  inquiry.  Possibly  Mr.  Kilr- 
tredge  or  Mr.  Baldwin  might  have  informed  the  purchasers  of 
an  altaation,  if  there  was  one,  but  the  defendant  knew  nothing 
of  their  agency.  The  jury  could  not  determine,  therefore,  by 
mere  inspection  that  there  had  been  any  alteration. 

But  a  mere  alteration  was  not  enough,  unless  done  in  a  man- 
ner  to  attract  attention  and  create  a  suspicion  of  concealment. 
The  court  was  fully  as  proper  a  judge  to  decide  whether  the 
mode  of  alteration  was  sufficient  prima  facie  evidence  of  notice 
of  some  infirmity  of  titie  to  go  to  the  jury,  as  the  latter  were 
to  pass  upon  it.  Both  merely  relied  on  the  evidence  of  their 
own  senses.  No  rule  of  law  can  permit  a  jury  to  find  firom 
the  mere  appearance  of  an  instrument,  alone,  that  it  furnishes 
evidence  of  havings  been  stolen ;  otherwise  every  one  could  be 
submitted  to  a  jury  on  such  an  allegation.  It  is  for  the  court 
first  to  pass  upon  the  question  of  relevancy,  or  else  there  must  be 
some  oral  evidence  of  defects  or  appearances.  But  the  question 
in  this  case  was  not  merely  the  fact  of  alteration,  but  its  being 
done  in  such  a  manner  as  to  create  suspicion  in  the  mind  of 
an  intelligent  observer  using  the  attention  exercised  by  a  pru- 
dent man  in  his  own  affiurs  as  to  the  infirmity  of  the  vendor's 
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title.  We  have  no  evidence  before  ns  of  ihe  nature  of  the  alter- 
ation, except  what  tends  to  establish  that  it  was  not  attractive, 
glaring  or  striking,  and,  therefore,  there  was  no  error  in  refos- 
ing  to  submit  the  question  to  the  jury. 

Upon  fidl  reflection  and  examination,  therefore,  I  feel  confirm- 
ed in  the  view  that  there  was  not  sufficient  evidence  on  which 
to  submit  any  question  of  fact  to  the  jury  on  the  trial.  The 
admission  of  similar  evidence  to  that  offered  in  this  case  to 
overthrow  the  title  to  a  negotiable  instrument  would  terminate 
the  negotiability  of  such  instruments  for  all  practical  pur- 
poses. Weighing  such  evidence  by  the  closest  scrutiny  after 
a  discovery  of  a  loss  and  a  supposed  alteration,  is  entirdy  dif- 
fferent  from  the  reasonable  examination  and  observation  to  be 
practised,  when  a  negotiable  instrument  is  offered  for  sale,  by 
the  vendee.  It  would  be  unfiiir  to  make  the  former  a  standard 
for  ihe  latter,  and  unless  we  do  so,  there  is  nothing  in  this  case 
to  sustain  the  plaintiff's  cause  of  action. 

The  newspaper  notices  and  handbills  were  not  brought 
home  to  the  defendant  or  his  agents.  ( Vernon  v.  ManhaJt- 
tan  Company,  22  Wend.  182.  8.  C,  17  Wend.  924,  per  Gowen, 
J.)  The  police  detective  was  not  such  an  expert  as  to  entitle 
him  to  pass  upon  an  alteration  not  apparent  upon  bore 
inspection* 

Upon  the  whole,  I  feel  satisfied  no  errors  were  conmiitted  on 
the  trial ;  the  motion  for  a  new  trial  should  be  denied,  with 
costs,  and  the  defendant  permitted  to  enter  up  judgment  of 
dismissal  of  the  complaint,  with  costs  to  be  adjusted. 

New  trial  granted.^ 

*  This  deciflioQ  was  afterwarda  reversed  by  the  Court  of  Appeals,  on  appeal 
(29  iV.  T.  S.  220.) 
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Ellen  Bubkb,  by  her  guardian,  plaintiff^  vs.  Ghablbs  Ebbsn, 
who  was  impleaded  with  Thomas  Fbobt,  defendant. 

L  A  complaint  which  only  allegoB,  in  Babstanoe,  that  the  defendants  mali- 
donsly,  and  with  intent  to  ixjare  the  plaintiff,  illegally  and  without  warrant, 
airested  and  by  force  compelled  her  to  go  to  a  police  station,  and  there  re- 
strained her  of  her  liberty,  merely  states  a  cause  of  action  for  illegal  arrest 
or  lUse  imprisonment,  and  not  one  for  malidons  prosecution. 

2.  In  such  action  the  question  of  probable  cause  does  not  arise.  If  the  arrest 
was  made  by  competent  authority,  there  was  no  trespass;  and  the  action 
would  not  lie  even  were  the  arrest  maliciously  procured  and  without  cause. 
F0r  MovBLL,  J. 

8.  The  Metropolitan  Police  of  New  Toik  are  authorised  by  law  to  arrest  per* 
sons  suspected  by  them,  without  a  warrant,  where  there  is  reason  to  believe  a 
felony  has  been  committed. 

4.  A  private  person  who  merely  states  to  the  officers  of  police  what  he  knows 
of  the  offense,  and  his  opinion  that  there  is  ground  for  the  arrest,  but  without 
making  any  charge  or  requeethig  an  arrest,  does  not  thereby  render  himself 
liable  to  an  action  for  illegal  arrest. 

(Before  Mohceibf.  Robbbtson  and  Monbll,  JJ.) 

Heard  October  21, 1868;  decided  December  26, 1868. 

ExoEPTiONS  taken  on  the  trial,  and  directed  by  the  court  to 
be  heard  at  general  term  in  the  first  instance,  judgment  mean* 
while  to  be  suspended. 

The  plaintiff,  by  her  guardian,  (Mr.  Chester,)  brought  this 
action*  against  the  defendants  (Erben  and  Frost,)  to  recover 
damages  for  her  arrest  on  a  charge  of  felony. 

The  complaint  alleged  in  the  Allowing  terms,  that  on  a  day 
named,  '^  at  the  city  of  New  York,  the  defendants  maliciously 
and  with  intent  to  injure  said  plaintiff,  illegally  and  without 
warrant,"  arrested  ^^  said  plaintiff,  by  force,"  compelled  her  ^^  to 
go  with  them  to  a  certain  police  station  house  in  said  city,  and 
detained  her  there  restrained  of  her  liberty,  for  a  long  space 
of  time,  without  reasonable  cause,  and  without  any  right  or 
authority  so  to  do,  and  against  the  will  of  said  plaintiff,  to 
her  damage,"  &c. 

The  defendant  Frost,  who  was  a  policeman,  suffered  judg- 
ment by  default    The  defendant  Erben  answered,  denying 
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each  allegation  of  the  complaint,  and  set  np  as  a  justification 
that  a  quantity  of  silver  had  been  stolen  from  his  fathei's 
hoQse.  That  the  plaintiff  was  at  the  time  within  the  house, 
and  was  reasonably  liable  to  be  suspected  and  was  suspected 
of  being  guilty  of,  or  privy  to,  the  felony.  That  complaint  was 
made  by  the  defendant  Frost,  accompanied  by  Erben,  to  a 
captain  of  the  police,  who  directed  him  to  bring  the  plaintiff 
to  the  police  station ;  that  he,  Frost,  requested  the  plaintiff 
to  go  with  him  to  the  police  station ;  that  she  went  volun- 
tarily, and,  after  being  examined,  was  suffered  to  go  at  large. 

The  cause  was  tried  on  the  14th  day  of  May,  1863,  before 
Justice  MoNELL  and  a  jury. 

It  appeared  by  the  evidence,  that  on  the  evening  of  the  6th 
of  July,  1861,  a  quantity  of  silver  of  the  value  of  about  $200, 
belonging  to  Mr.  Henry  Erben,  was  stolep  from  his  dwelling 
house,  between  the  hours  of  eight  and  ten  o'clock.  The 
defendant  Erben  was  the  son  of  Mr.  Henry  Erben,  and  at  the 
time  mentioned,  was  residing  with  his  father.  On  that  eve- 
ning, no  stranger  otheV  than  said  Ellen  Bums  was  known  to 
have  been  within  such  house.  She  came  to  the  house  about 
eight  o'clock  and  left  it  about  half  past  nine  o'clock,  abont 
which  time  the  commission  of  the  felony  was  discovered.  The 
silver  was  in  a  sideboard  in  the  basement,  at  the  time  she 
entered  the  house. 

The  defendant  Erben  stated  the  suspicions  circumstances  to 
a  sergeant  of  the  metropolitan  police  at  the  station  house; 
and  the  defendant  Frost,  after  personal  investigation  at  the 
dwelling  house  where  the  felony  was  committed,  and  by 
direction  of  his  superior  officer,  arrested  the  plaintiff  The 
defendant  Erben  accompanied  the  officer,  but  had  no  other 
participation  in  the  arrest  than  as  above  stated. 

The  court,  after  hearing  the  evidence,  ordered  the  action  to 
be  dismissed  as  to  the  defendant  Erben,  and  six  cents  damages 
against  Frost,  on  the  ground  that  the  evidence  showed  prob- 
able cause  for  the  arrest,  and  that  it  was  the  province  of  the 
judge  and  not  of  the  jury  to  judge  whether  the  evidence  did 
establish  such  cause. 


NEW  YOBK— DBOEMBEB,  1863.  657 

Bnnis  9.  Erbea. 

The  court  further  directed  the  plaintiff's  exceptions  to  be 
heard  in  the  first  instance  at  general  term,  and  judgment  to  be 
suspended. 

K  W.  Cheater,  for  the  plaintiff 

I.  When  the  question:  arises  on  evidence  as  to  probable 
cause  or  reasonable  grounds  of  suspicion,  it  is  the  province  of 
the  jury  to  decide  the  fiEtcts,  under  the  charge  of  the  court. 
{Bath.  Or.  Lono,  544.  Beckwith  v.  PhUhy,  6  Bam.  d  Oress. 
637.) 

II.  In  this  case  the  want  of  reasonable  ground  of  suspicion 
was  distinctly  proved. 

III.  The  question  is  not  here  whether  the  officer  had  rea^* 
sonable  grounds  of  suspicion,  l^e  having  confessed  by  his  de- 
fault that  he  had  not,  but  whether  the  party  who  caused  the 
arrest  had.  He  had  the  means  of  knowing,  and  did  know 
from  his  own  witness,  that  he  had  none. 

IV.  The  officer  who  acts  upon  a  complaint  may  be  justified, 
but  the  party  who  makes  the  complaint,  if  false,  will  be  liable. 
(JSamud  v.  Payne,  Doug.  359.  Eobhs  v.  Branscimb,  3  Camp. 
419.) 

Otia  D.  Swan,  for  the  defendant. 

I.  There  being  no  dispute  concerning  the  material  facts  in 
evidence,  the  question  oi  probable  cause  was  purely  a  question 
of  law ;  and  inasmuch  as  upon  the  uncontradicted  evidence 
in  the  case,  there  was  a  probable  cause  for  the  arrest  of  the 
plaintiff,  the  judge,  who  presided  at  the  trial,  was  bound  to 
nonsuit  the  plaintiff  as  to  the  defendant  Erben. 

1.  A  felony  had  been  committed.  By  express  enactment 
a  metropolitan  police  officer  has  all  the  common  law  koA, 
statutory  powers  of  a  constable.  (Laws  of  1857,  chap.  669, 
p.  200,  §  8.)  The  authority  of  a  constable  (and  perhaps  even 
a  private  individual,  Holly  v.  Mix,  3  Wend.  350,)  to  arrest 
without  warrant  in  cases  of  felony,  and  even  upon  suspicion 
that  a  felony  has  been  committed^  though  it  should  subse- 
quently appear  that  no  felony  had  been  committed^  is  fully 
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established.  (1  ^a2e,  P.  C.  587.  5  Dane*9  Abridgment^ 
588.  1  Chitt.  Or,  L.  15,  17.  BeckwUh  v.  PhUbyy  6  B.  d  a 
638.  Samuel  v.  Payne,  1  Doug.  359.  Davis  v.  Bussell,  5 
Bingham,  354.)  The  question  of  the  necessity  for  an  mfne- 
diate  arrest,  is  one  to  be  determined  by  the  officer,  and  not  a 
question  to  be  reviewed  elsewhere.  {Bohan  t.  Sarwin,  5 
Gush.  281.) 

2.  When  there  is  no  dispute  about  facts,  it  is  th6  duty  of 
the  court  on  the  trial  to  apply  the  law  to  them.  ProbaUe 
cause  is  a  mixed  question  of  law  and  fact  only  when  there  is 
conflicting  testimony  in  respect  to  the  circumstances  adduced 
to  show  the  existence  of  a  probable  cause.  In  the  case  at 
bar,  there  was  no  dispute  about  the  material  facts,  and  no  im- 
peachment of  witnesses.  The  plaintiff  was  nonsuited  as  to 
the  defendant  Erben,  because  the  cause  of  action  alleged  in 
tiie  complaint,  was  not  established,  tvl.  want  of  probable 
cause.  {Hasten  y.  Deyo,  2  Wend.  424.  Bulkeley  v.  KetteUoB, 
2  Seld.  384.  Besson  y.  Southard,  6  id.  236.)  The  gist  of. 
the  action  is  want  of  probable  cause ;  and  the  plaintiff  must 
show  it  to  maintain  his  action.  (McOormick  y.  Sismm,  7 
Oowen,  715.    Budd  y.  Davis,  3  Hill,  287.) 

II.  Assuming  that  the  defendant  Erben  participated  in  the 
arrest,  by  direction  of  the  officer,  his  act  was  justifiable  to  the 
same  extent  as  that  of  the  officer.  (HHUard  on  Torts,  p.  454 
Payne  v.  Oreen,  10  S.  &  M.  507.  Elder  v.  Morrison,  10 
Wend,  128.     Oystead  v.  Shed,  12  Mass.  B.  511.) 

III.  Th^  was  no  evidence  showing  participation  by  the  de- 
fendant Erben  in  the  arrest.  He  did  not  direct,  advise,  or  re« 
quest  the  arrest.  He  yras  a  mere  bystander ;  and  was  present 
when  the  airest  was  made,  merely  by  reason  of  his  interest 
in  the  stolen  property  of  his  fetther. 

By  thb  Ooubt,  Bobebtbon,  J.  The  language  of  the  com^ 
plaint  is  susceptible  of  no  other  interpretation  than  a  chaigd 
of  illegal  arrest,  detention  and  restraint  of  liberty.  The  action 
is  one  for  fdse  imprisonment,  therefore,  and  not  for  malicious 
prosecution,  which  is  a  species  of  slander  or  libel,  leading  to 
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peculiar  injniy,  to  wit,  arrest  by  process  of  law.  Undoubt- 
edly in  the  latter  case  the  plaintiff^  to  make  out  the  nega- 
tive,  to  wit;  a  want  of  probable  cause ;  but  slight  evidence  only 
is  sufficient  for  the  purpose.  If  the  facts  sworn  to  by  the 
malicious  prosecutor  do  not  furnish  prima  facie  grounds  to 
infer  that  a  crime  has  been  committed,  only  the  magistrate 
issuing  a  warrant  is  guilty  of  false  imprisonment. 

The  metropolitan  police  act  allows  the  officers  of  police  to 
arrest  persons  suspected  by  them,  without  a  warrant,  where 
there  is  reason  to  believe  a  felony  has  been  committed,  (Laws 
of  1867,  p.  200,  ch,  569,  §  8  ;)  a  very  dangerous  power,  unless 
an  immediate  investigation  is  to  be  had  by  some  magistrate. 
In  this  case  a  felony  had  been  conmiitted,  and  the  plaintiff 
was  arrested  on  the  suspicions  of  a  sergeant  of  police,  by  the 
defendant  Frost,  who  was  a  roundsman  merely. 

I  do  not  find  evidence  enough  to  implicate  Erben  in  the 
arrest.  He  merely  disclosed  what  he  knew,  and  only  expressed 
^n  opinion  that  there  was  enough  of  suspicion  against  the 
defendant  to  have  her  examined.  He  did  not  request  or  urge 
any  arrest,  but  left  it  to  the  officer  at  the  station  house  to 
decide  on  its  propriety.  Nor  did  he  make  any  charge.  Such 
officer  apparently  exercised  the  authority  given  him  by  law, 
of  arresting  persons  suspected  by  hiuL 

The  plaintiff  has  recovered  against  the  officer  nominal  dam- 
ages, which  need  not  be  interfered  with.  But  the  complaint 
was  properly  dismissed  against  the  defendant  Erben. 

MoKEiiL,  J.  The  complaint  in  this  action  alleges  that  the 
defendants  illegally  and  without  wan*ant  arrested  the  plain- 
tiff, and  by  force  compelled  her  to  go  to  a  police  station  house^ 
where  they  detained  and  restrained  her  of  her  liberty,  without 
reasonable  cause. 

Upon  the  trial  before  me,  and  also  upon  the  argument  of 
the  exceptions  at  the  general  term,  the  action  was  regarded  by 
counsel  on  both  sides,  as  one  for  a  malicious  prosecution  and 
not  for  a  false  imprisonment. 

An  examination  of  the  complaint,  however,  has  satisfied  us 
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that  the  only  catuse  of  action  stated  therein,  is  for  an  illegal 
arrest  or  false  imprisonment  In  such  action  the  question  of 
probable  cause  can  not  arise.  {Sleight  t.  Ogle,  4  B.  D,  Smitkj 
445.  Feckham  v.  Tomlinaon,  6  Barb.  253.  Waldheim  r. 
SicAely  1  HiU,  45.)  If  the  arrest  was  made  by  oompeteot 
authority,  there  was  no  trespass,  and  an  action  for  fitlse  im- 
prisonment will  not  lie,  even  though  the  arrest  was  noalicioiuly 
procured,  and  without  cause. 

The  police  of  this  city  are  clothed  with  all  the  common  law 
and  statutory  powers  of  constables,  (§  8,  Metropolitan  Pdioe 
Act,  Sees.  Laws  1857,  cA.  569,)  who,  in  case  of  a  fdony 
actually  conmiitted,  are  authorized  to  arrest  the  accused 
without  warrant.  {HoUey  v.  Mixy  3  Wend.  350.  Barb.  Or. 
Lata,  472.)  And  the  police  act  further  authorizes  the  police, 
where  there  is  just  cause  to  suspect  that  a  felony  has  been 
committed,  to  take  into  custody  all  persons  suspected  of  bebg 
concerned  therein. 

The  arrest,  therefore,  made  by  the  defendant  Frosty  who  was 
a  roundsman  of  the  police  force,  was  lawful,  and  no  action 
could  be  maintained  against  him.  He  having  suffered  a  de^ 
fault,  the  plaintiff  was  entitled  to  nominal  damages,  and  no 
more. 

The  defendant  Erben  did  not  make  the  arrest.  He  went  to 
the  station  house  and  related  the  occurrence  to  the  sergeant  of 
police,  and  expressed  the  opinion  that  there  was  ground  ftr 
suspecting  the  plaintiff.  Upon  this  the  sergeant  directed 
Frost  to  make  the  arrest 

Whether  there  was  or  not  a  want  of  probable  cause,  it  is 
not  necessary  to  examine,  inasmuch,  as  for  the  reasons  akeady 
stated,  the  action  can  not  be  sustained. 

I  concur  in  the  opinion  that  the  complaint,  as  to  the  defend- 
ant Erben,  was  properly  dismissed. 
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Chabubs  H.  Nobton  et  dL  plaintifEs  and  respondeiits,  vs. 
Joseph  Wales  e^  al.  defendants  and  appellants. 

1.  The  measure  of  damages  for  the  breach  of  an  executory  ooQtract.to  sell  and 
dellTer  merchandise  for  a  price  not  to  be  paid  until  deliTery,  is  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  the  merchandize 
was  to  faaye  been  deliyered. 

2.  Whether  the  contract  either  fixes  a  day  for  the  deliveiy,  or  aOows  9,  raaaoib 
able  time,  delay  of  the  purchasers  in  deliyering,  made  at  the  seller's  request^ 
but  without  any  valid  agreement  for  delay  at  any  time  which  would  preclude 
the  purchaser  ftom  bringing  an  action  inmiediately,  does  not  eocte&d  the  time, 
so  that  an  adyanoe  in  the  market  price  meanwhile  caik  be  considered  in  oom^ 
puting  the  damages. 

(Before  BoBBBTSox,  Whitb  aad  Babbocjb,  JJ.) 

Heard  June  8, 1868 ;  decided  December  80, 1868. 

This  was  an  appeal  by  the  defendants  from  an  order  deny- 
ing a  motion  for  a  new  trial,  and  also  from  the  judgment 
entered  on  the  verdict 

The  action  was  brought  by  Charles  H.  Norton  and  Wil- 
lard  Gregory  against  Joseph  Wales  and  James  S.  and  Peter 
S.  Wetmore. 

The  complaint  allied  that,  on  theS^A  of  August,  18G2^ 
an  agreement  was  made  between  the  plaintiffs  and  the  de- 
fendants for  the  sale,  by  the  latter  to  the  former,  of  three 
hundred  barrels  of  naptha,  at  eighteen  cents  per  gallon,  to  be 
delivered  ten  days  from  that  time ;  that  a  portion  thereof, 
fifteen  barrels,  had  not  been  delivered,  although  demanded, 
and  that  the  plaintiff  had  sustained  damage  by  reason  of  such 
non-delivery.  The  complaint  also,  as  for  a  separate  cause  of 
action,  set  up  a  similar  contract,  made  on  the  20th  of  August^ 
1862,  for  the  delivery  of  two  hundred  barrels  of  benzole,  wUhout 
delay,  at  fifteen  and  a  half  cents  per  gallon,  and  alleged  a  Kke 
faflnre  to  deliver  ninety-nine  barrels  of  the  same,  although 
demanded,  and  claimed  damages  thereby  sustained* 

The  answer  was  that,  at  the  times  when  the  naptha  and  ben- 
zole were  deliverable  xmder  the  contract,  their  value  in  the 

Bob.— I.  36 
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market  did  not  exceed  the  purchase  price,  and  denied  that  the 
plaintiflw  had  sustained  any  damage  beyond  six  cents. 

The  cause  was  heard  on  the  23d  of  March^  1863,  before  Jus- 
tice MoNCRiBF  and  a  jury. 

Upon  the  trial  the  plaintifib  proved,  without  objection,  that 
several  times  prior  to  the  middle  of  November,  1862,  they 
requested  the  defendants  to  deliver  the  benzole  and  naptha, 
and  that  the  latter  in  reply,  stated  that  the  articles  would  "be 
along  immediately,^'  would  ^^  come  right  along  ;"  that  about 
the  middle  of  November,  a  like  demand  was  again  made,  when 
the  defendants  said  the  plaintiflBs  had  been  very  lenient  with 
them,  that  the  delivery  ought  to  have  been  made  before,  and 
that  if  the  latter  would  wait  until  the  following  Monday,  it 
would  all  be  made  right  with  them  ;  that  another  and  the  last 
demand  was  made  on  the  21st  of  November',  1862,  when  the 
defendants  again  admitted  the  plaintifOs  had  been  very  lenient, 
and  said  the  goods  ought  to  have  been  delivered  before.  The 
plaintiffs  also  proved  that  the  market  value  of  naptha  and  ben- 
zoloy  on  the  12st  of  November,  1862,  was  eighty  cents  per 
gallon.  The  defendants  offered  evidence  to  prove  the  value  of 
the  articles  in  August  and  September,  and,  also,  up  to  and 
including  the  14th  of  November  ;  which  was  excluded  and  an 
exception  taken. 

The  court  directed  the  jury  to  render  a  verdict  for  the  plain- 
tifib  for  the  difference  between  the  contract  prices  of  the  naptha 
and  benzole  and  eighty  cents  per  gallon,  to  which  the  defend- 
ants excepted. 

The  defendants  now  appeal  from  a  judgment  entered  upon 
the  verdict  rendered,  and  also  from  an  order  denying  their 
motion  for  a  new  trial. 

E.  &  E,  F.  Brown,  for  the  defendants,  appellants. 

I.  The  plaintiffs,  under  the  complaint,  could  give  no  evi- 
dence of  any  rise  in  the  market  in  the  price  of  oil  between  the 
time  of  the  making  of  the  contract  and  the  time  agreed  on  for 
the  delivery^  or  afterwards,  because^  not  averred  in  the  com- 
plaint. 
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1.  The  general  rule,  as  stated,  on  Ohitty  on  Pleading,  (voL 
1,  page  386,)  is  that  ^'  Whenever  the  damages  sustained  do 
not  necessarily  arise  from  the  act  complained  of,  and,  conse- 
quently, are  not  implied  by  law,  in  order  to  prevent  surprise 
on  the  defendant,  which  might  otherwise  ensue  on  the  trial, 
the  plaintiff  must,  in  general,  state  the  particular  dfunage 
which  he  has  sustained,  or  he  will  not  be  permitted  to  give 
evidence  of  it.  General  damages  are  such  as  the  law  implies^ 
and  which  are  seen  to  be  the  necessary  result  of  the  injury 
complained  o£" 

2.  It  not  being  averred  that  the  oil  had  risen  in  market,  the 
law  could  not  imply  a  rise  of  the  oil  in  market,  and  damages 
to  the  plaintiffs  on  that  account  It  at  most  would  imply 
only  nominal  damages.  What  can  the  law  know  of  the  rise 
in  market  of  the  oils  in  question  so  as  to  imply  any  thing  more 
than  nominal  damages,  no  actual  pajrment  or  loss  of  profits  by 
a  rise  in  market  being  averred  ?  The  court,  therefore,  erred 
in  allowing  any  proof  of  a  rise  in  the  market  value  of  the  oil 
agreed  to  be  ddivered  under  the  complaint  {Deforest  v.  Xeete^ 
16  John.  126,  127.  Strang,  dkc.  v.  Whitehead,  12  Wend.  64 
Slack  V.  Brown,  13  id.  390,  393.  Squier  v.  GoML,  14  id. 
159.    BogaHr.  Burkhalter,  2  Barb.  525.) 

II.  The  plaintiffs  having  counted  on  the  contracts  as  made, 
without  reference  to  the  extension  of  the  time  for  the  delivery 
of  the  oil,  could  not  legally  prove  that  the  time  for  the  de- 
Uvery  had  been  extended,  for  the  purpose  of  increasing  the 
damages  consequent  on  a  rise  in  the  price  of  oil ;  and  the 
court  erred  in  allowing  proof  of  the  value  of  the  oil  on  the 
21st  of  November,  1862.  {Glarh  v.  Dales,  20  Barb.  42,  and 
cases  there  cited.) 

But  in  this  case  the  complaint  is  on  the  original  agreement^ 
no  mention  being  made  of  any  extension  of  the  time  for  the 
performance  of  the  contract ;  and,  consequently,  they  were 
not  apprised  that  the  plaintiffs  intended  to  rely  on  the  en- 
largement of  the  contract  Had  such  substituted  agreement 
been  declared  on,  or  the  enlargement  of  the  time  of  perform- 
ance averred,  the  defendants  could  have  answered  and  proved. 
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that  the  defendants'  proBuse^  deliver  at  a  subseqiient  time 
was  conditaonid^  ta  be  deliv^ed  when  the  Bame  aniYed  from 
Pittsborg,  PennsylTania,  they  haying  purchased  oil  for  that 
purpose,  and  that  the  suit  was  brought  before  sueh  oil  arrived. 
(^  Barb.  66.) 

ILL  The  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of  the  oil  whoi  the  same 
should  have  been  delivered  by  the  terms  of  the  contracts,  as 
set  forth  in  the  oompladfU.    (Dtma  v.  Fiedler ,  2  Kem,40.) 

1.  The  true  inquiry  is,  at  what  price  the  plaintiffs  could 
have  purchased  the  articles  in  the  market  when  they  were  to 
be  delivered.  (Id.)  If  the  plaintifb  could  at  that  time  have 
piVchiBMBd  the  article  in  market  for  the  same  price,  they  can 
xedover  only  nominal  damages.  (Taylor  v.  Bead,  4  Paige^ 
56L  Vanderslice  v.  Newton,  4  N.  T.  130.  Davia  v.  Shiddsy 
24  Wend  322.)  The  rule  of  damages  adopted  by  the  court 
was  therefore  erroneous. 

2.  Had  the  plaintifib  counted  on  the  agreement  as  extended 
in  point  of  time,  thus  giving  Ihe  defendants  an  opportunity  to 
take  issue  thereon,  and  set  up  the  non-performance  of  the  con- 
dition  attached  to  the  agreement  for  extension,  there  might 
have  been  grounds  for  claiming  damage  according  to  the  price 
when  the  oil  was  to  have  been  delivered  by  the  last  agreement 
extending  the  time.  But  as  no  mention  is  made  of  any  agree- 
ment as  to  extension  of  time,  in  the  complaint,  it  is  obviously 
unjust  to  estimate  the  damages  by  the  price  on  the  21st  of 
November,  long  after  the  time  agreed  on  f<»*  the  delivery  as 
charged  in  the  complaint,  because  the  price  of  oil  had  advancedL 

3.  The  cases  of  Wilson  v.  Little,  (2  Comst.  443,)  and  the 
Bank  of  Buffalo  v.  Kortright,  (22  Wend.  348,)  are  not  ap- 
plicable  to  this  case.>  {8ee  Sedgw.  on  Dam.  260,  262.) 

IV.  The  court  erred  in  allowing  proof  of  the  increased  price 
of  the  oil  more  than  fifty  days  after  the  time  agreed  upon  for 
delivery,  and  in  rejecting  proof  of  the  value  at  the  time  the 
article  was  to  have  been  delivered  by  the  contract,  as  alleged 
in  the  complaint  and  admitted. 

1.  If  the  plaintifb'  theory  is  correct,  although  they  may 
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of  the  judge  to  the  jorj  was  erroneous ;  he 
lie  jury  but  a  mere  matter  of  ootnputation, 
irt  erred  in  not  charging  that  the  plaintiffii  weare 
cover  only  notntlna^  damagesj  ihere  being  no  proof 
the  oil  should  have  been  delivered  as  stated  in  the 
I  it  was  worth  any  more  than  the  contract  price. 
f.horities  dUd  under  the  third  point;  also  €frahamon 
Uriah,  M  vol. p.  708, 709.) 
..  The  court  erred  in  charging  positively  that  the  plaintifG! 
re  entitled  to  recover  the  differenee  between  eighteen  and 
ighty  cents  per  gallon,  which  would  be  $2926.20,  leaving 
nothing  whatever  for  the  juiy  as  above  stated,  and  which  ver<^ 
diet  the  court  told  the  jury  could  be  corrected  by  the  agrae^ 
ment  of  counsel  if  they  made  a  mktafee.  - 

3d.  If  the  charge  of  the  court  be  a  positive  direction  to  find, 
anew  trial  will  be  granted.  (3  Ora.  dh  W.onNew  Trials^  738. 
Fitxgerald  v.  Al^cander,  19  Wend.  402.  Trotton  v.  Bandere, 
7  MarOi.  Bep.  321.  Fisher  v.  Duncan,  4  Hen.  &  Mun.  £f^a 
Utica  Ins.  Co.  v.  Badger,  3  Wend.  102.  Otawford  v.  WH^ 
#on,  4  Barb.  517.    Bich  v.  Bich^  16  Wend.  676.) 
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4th.  The  court  should  have  iustructed  the  jury  that  the 
measure  of  damages  was  the  difference  between  the  contract 
price  and  the  price  of  the  article  when  it  should  have  been 
delivered.  Even  had  it  instructed  the  jury  that  the  time  for 
delivery  was  the  2l8t  of  November,  1862,  and  submitted  the 
question  of  damages  to  the  jury  under  such  instructions,  the 
jury  would  have  been  justified  in  finding  a  less  amount  as 
damages,  under  all  the  circumstances,  than  $2926.20.  If  tiie 
jury,  from  the  evidence,  had  believed  the  damages  were  less, 
and  so  found,  the  court  could  not  for  that  reason  alone  have 
been  compelled  to  set  aside  such  verdict.  If  not,  and  if  the 
jury  had  a  right  to  weigh  the  evidence  on  the  question  of 
damages,  and  if  they  had  come  to  the  conclusion  and  belief  that 
the  plaintifGg  would^  compensated  with  a  less  sum,  and  had 
the  right  so  to  find,  the  charge  of  the  judge  was  erroneous ; 
and  a  new  trial  should  be  granted.  {Lytle  v.  Zree,  5  John^ 
112.  Foot  V.  WiswaUy  14  id.  304  Sayre  v.  Toumsend,  15 
Wend.  %4tl.  Aylwin  v.  Ulmerj  12  Maae.  Bep.  22.  AUei^  v. 
Hopman,  2  Danay  221.  New  York  Firem.  Ins.  Co,  v.  WaJdeny 
12  John.  612.  Nichola  v.  GoldsmUh,  7  Wend.  160.  Dallam 
V.  Handlyj  2  A.  K.  Ma/rah  413.  Morton  v.  Fairhanka,  11 
Pick.  368.     Oaina  v«  Bvford,  1  Dana,  481.) 

A.  E.  DooUttUj  for  the  plaintiffs,  respondents. 

I.  The  measure  of  damages  where  a  vendor  refuses  to  de- 
liver an  article  of  merchandize  sold,  and  where  no  money  has 
been  paid  by  the  vendee,  is  the  difference  between  the  con- 
tract price  and  the  value  of  the  article  at  the  time  when  it 
should  have  been  delivered.  (Dey  v.  Dox,  9  Wend.  129. 
Davia  v.  Shielday  24  id.  322.    Beala  v.  Terry^  2  Sandf.  127.) 

II.  The  time  of  delivery  in  this  case  having  been  extended, 
at  the  special  instance  and  request  of  the  defendants,  and 
under  their  renewed  promise  to  deliver,  until  the  21st  day  of 
November,  1862,  and  the  plaintiffs  at  that  time  refusing  to 
exfend  the  time  further,  that  became  the  day  on  which  the 
delivery  should  have  been  made,  and  the  maricet  price  on  that 

fy  less  the  contract  price,  is  the  prop^  measure  of  the 
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plaintiff's  damages.  (Kipp  dh  Brcwri  v.  WUes^  3  Sand/, 
585.  WUaon  v.  Litth,  2  Gomst.  443.  Davis  t.  Shields,  24 
JFcnd.  321.    Glark  v.  2)aZ6«,  20  5ar6.  42.) 

III.  The  objection  that  the  allegations  of  the  complaint 
are  not  sufficient  to  admit  evidence  of  the  market  price  of 
naptha  and  benzole^  on  the  21st  day  of  Noyember^  to  ascer- 
tain the  measure  of  the  plaintiff's  damages,  is  not  well  taken, 
because :  1st.  The  defendants  were  not  taken  by  surprise  by 
admission  of  evidence  to  prove  the  extension  of  time  for  the 
delivery.  The  complaint  alleges  continuous  and  repeated  de- 
mands, and  the  language  of  the  defendants,  used  on  the  21st  of 
November,  in  answer  to  the  formal  demand,  fully  proves  they 
understood  and  recognized  it  as  a  continuing  contract,  and 
their  liability  to  pay  the  market  price,  viz.  eighty  cents,  on 
that  day,  and  urged  a  rising  market  as  an  inducement  to  the 
plaintiffs  to  grant  a  further  extension.  2d.  It  was  not  necefr- 
eary  that  the  complaint  should  contain  an  averment  that  the 
time  was  extended,  in  order  to  admit  evidence  that  the  plain- 
^  tifb,  at  the  request  and  upon  the  application  of  the  defend- 
ants, had  consented  to,  or  acquiesced  in  an  extension  of  the 
time  of  delivery.  The  object  of  the  evidence  was  not  to  show 
that  a  new  contract  had  been  made,  but  that  the  contracts  as 
made  were  kept  in  force  by  the  parties.  The  complaint  is 
not  that  the  defendants  did  not  deliver  the  oil  at  the  time 
originally  agreed  upon,  but  the  complaint  and  breaches  as- 
signed are,  tiiat  the  defendants  n^ected  and  refosed  to  de- 
liver at  any  time.  (Crane  v.  Mayntwdj  12  Wend.  408. 
Olark  V.  Daks  J  20  Barb.  42.  Wilson  v.  Little^  2  Oomst.  443. 
Kipp  &  Brown  v.  Wiles,  3  Bandf.  685.)  3d.  The  deflects, 
if  any,  are  those  which  have  occasioned  no  surprise  to  the 
djrfendants,  nor  prevented  them  from  availing  themselves  of 
any  defense  which  they  could  interpose.  If  necessary,  the 
court  will  direct  the  complaint  to  be  amended,  or  deem  it 
amended  so  as  to  conform  to  the  facts  proved.  The  power  of 
the  court,  and  the  propriety  of  its  exercise  in  this  case,  can 
not  be  doubted.  {Code,  §§  169,  170,  173,  176.  Fidd  v. 
Savxehursty  9  How.  75.  HaU  v.  Gould,  3  Kern.  127.  How^ 
ard^s  Gode,  p.  315^  note  and  cases  there  cited.) 
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Bt  the  Coubt,  BAfi30nB,  J.  (After  stating  the  fiM^) 
The  true  tnefuiure  of  danuiges  in  cases  of  this  character,  where 
the  purchase  price  of  the  article  to  be  delirered  is  not  paid  at 
the  time  or  before  the  contract  is  made,  bat  is  to  be  paid  oyer 
to  the  vendor  upon  the  deliyei^  of  the  goods,  is  the  diffaence 
between  the  contract  price  and  their  market  yalae  at  the  time 
they  were  to  have  h&m  d^yered.  {Clark  v.  Pinneyy  7  Oowen^ 
681.  Taylor  v.  Heady  4  Paige,  561.  Dapie  v.  Shidde,  24 
Wend.  322;)  *  In  this  case,  fifteen  barrels  of  naptha,  in  ad- 
dition to  tho^e  actoaUy  handed  over,  were,  by  the  contract,  to 
be  delivered  oti  the  18fh  of  Auguet,  and  the  benzole,  of 
which  there  Waa  a  deficiency  of  ninety-nine  barrels,  was  to 
be  ddivered  tcUhoui  delay;  or,  in  other  words,  within  a  rea- 
sonable time.  No  evidence  was  given  to  show  what  would 
have  been  a  reasonable  time,  but,  in  the  absence  of  such  evi^ 
denoe^  it  wiU^  probably,  be  safe  to  aesome  that  upon  a  con- 
tract for  the  delivery  of  merchandise  of  this  description,  in 
the  city  of  New  York,  without  delay,  a  failure  to  deliver 
Within  ten  days  should  be  considered  unreasonable.  Upon 
tioiis  assumption,  the  benzole  was,  by  the  contract,  to  be  de- 
livered on  or  before  the  SOth  of  August;  and,  as  we  have 
seeny  the  naptha  was  deliverable  on  the  18th.  It  follovrs  that 
the  difference  between  the  contract  prices  and  the  value  of  the 
articles,  respectively,  on  those  days,  formed  the  true  measnre 
of  the  damages,  if  any^  to  which  theplainti£b  were  entitled^ 
beoause  lof  the  defendants'  non-^peiformance,  and  ought  to 
have  been  ascertaioed  upon  the  trial,  unless  the  period  of  per- 
formance, was  extended  by  the  parties. 
I  The  doctrine  is  well  settled  that  an  extension  of  the  time 
for  the  performance  of  «  contract  is  a  new  agreement  between 
fbe'  parties,  substituted  pro  ianto  in  *  place  of  the  original 
{Clarke  ^.IkdeSy  20  Bmrb.  4^,)  It  is  not  claimed  in  thu 
case  that  the  plaintiffis  evdr  actually  agreed  with  the  defend- 
ants to  extend  the  time  of  -delivery,  or,  in  words,  assented  to 
their  request  for  further  time ;  and,  it  seems  to  me,  no  sndi 
agreement  dan  be  implied  firom  the  fact  that  the  phundA 
repeatedly  asked  the  defendants  to  deliver  the  goods,  and  the 
latter  as  often  refused  a  further  delay.    Nothing  was  said  at 
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either  of  those  converBations  which  would  have  preclnded  the 
plaLntifFs  from  bringing  a  suit  for  the  recovery  of  damages 
Immediately  afterwards.  To  put  a  single  instance :  there  was 
no  such  extension  of  time  given^  even  by  implication,  in  the 
conyersation  of  the  middle  of  November,  as  would  have  pre- 
vented the  plaintiffs  claiming  in  this  action  that  the  15th  of 
November  was  the  delivery  day,  with  as  much  propriety  as  he 
did  insist  that  the  time  was  extended  to  the  2l8t. 

For  these  reasons,  I  am  of  opinion  that  the  learned  justice 
erred  in  excluding  the  testimony  offered  to  show  the  market 
value  of  the  goods,  prior  to  tiie  21st  of  November,  and  in 
directing  the  jury  to  find  a  verdict  for  the  difference  between 
the  market  value  on  that  day  and  the  contract  price ;  and 
that  the  judgment  ought  to  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

White,  J.  dissented. 

New  trial  granted. 


WiLLABD  H.  Shith,  plaintiff  and  respondent,  vs.  Mabia 
MuLOCK,  defendant  and  appellant. 

1.  A  proTision  fn  articles  of  co-partDership,  prescribing  a  definite  period  for  its 
oontinnanoe,  without  any  prohibition  of  an  earlier  dissolation,  is  sufficient  to 
preyent  either  party  from  dissolving  it  at  will. 

2.  Where  the  articles  of  co-partnership  do  not  give  either  partner  a  right  to  dis- 
soIto  it  at  will,  an  allegation  by  one  partner,  contained  in  a  pleading,  which  is 
not  responsiye  to  any  proposal  of  his  adyersary,  of  his  desire  to  dissolve,  is 
not  equivalent  to  the  acceptance  by  him  of  an  ofibr  to  dissolve  made  by  the 
other  party,  a  month  previously. 

8*  Where  a  creditor  made  a  loan  to  his  debtors  upon  a  promise  by  them  that  they 
would  either  repay  it  out  of  the  proceeds  of  a  note  for  a  much  larger  amount 
which  they  had  procured  to  ba  indorsed  by  a  third  person  for  their  accommo- 
dation, or  would  deliver  the  note  to  him ;  and  they  subsequently  delivered 
such  note,  without  having  been  discounted,  to  hhn,  in  satis&ction  of  such  loan 
and  a  prior  hidebtedness  of  them  to  him ; 

StU  that  the  contract  was  to  be  regarded  as  entire,  and  that  he  had  parted 
with  a  new  consideration  suffidenUy  to  make  the  indorsement  bhicUng. 

J2  mm  that  the  indorser  in  such  case  would  not  be  exonerated  by  notice  to ' 
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sacfa  traiuferee  of  the  note,  snbseqaently  to  its  date,  merely  that  the  paitner- 
Bhip  between  the  makers  had  been  dissolved. 

(Before  Robbrtsov,  Whitb  and  Babboub,  JJ.) 
Heard  June  8,  1868 ;  decided  July  80, 1863. 

Appeal  from  a  judgment  entered  on  a  verdict  in  fjBiyor  of 
the  plainti£ 

The  complaint  in  this  action,  which  was  by  Willard  H. 
Smith  against  Maria  Mulock,  alleged,  as  a  cause  of  action,  the 
making  of  a  promissory  note  by  George  W.  Wood  and  Wil- 
liam G.  Mulock,  by  their  firm  name  of  Geo.  W.  Wood  &  Co., 
for  the  sum  of  $2500,  which  was  payable  to  the  order  of  the 
defendant,  and  indorsed  by  her,  and  subsequently  transferred 
to  the  plaintiff  before  maturity,  and  for  value. 

The  answer  of  the  defendant  stated  that  the  note  was  not 
made  or  signed  by  the  copartners  of  such  firm,  or  for  the  busi- 
ness of  the  firm,  but  that  the  firm  name  was  signed  to  it  by 
Wood,  for  his  individual  benefit  and  gain,  and  in  fraud  of  the 
defendant  and  his  partner.  It  further  denied  that  such  note 
was  made  or  signed  on  or  about  its  date,  or  that  it  came  into 
the  possession  of  the  plaintiff  before  maturity,  or  for  value; 
or  that  either  after  the  same  was  so  signed,  or  on  the  day  of  its 
date,  or  at  any  time  since  the  date  thereof,  the  defendant  in- 
dorsed it  in  writing,  or  ever  delivered  it  or  authorized  it  to  be 
delivered  to  the  plaintiff ;  and  that  the  plaintiff  was  the  law- 
ful holder,  or  that  the  defendant  was  justly  indebted.  It  fur- 
ther alleged  that  this  action  was  prosecuted  in  the  name  of  the 
plaintiff  for  the  benefit  and  at  the  request  of  Wood,  and  in 
fraud  of  the  defendant ;  that  the  indorsement  was  made  before 
the  note  had  any  date,  time  of  payment,  or  signature  of  maker, 
was  without  consideration  and  for  accommodation  of  the  firm 
named,  and  was  obtained  from  the  defendant  by  false  repre- 
sentations by  Wood  and  another  person,  a  dormant  partner. 
Other  facts  appear  in  the  opinions. 

The  cause,  was  tried  before  Mr.  Justice  Barbour  and  a  jury, 
on  the  5th  day  of  February,  1863.  The  jury,  under  the  direc- 
tion of  the  court,  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest ;  and  judgment  thereon  hav- 
ing been  entered,  the  defendant  now  appealed  there&om. 
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James  T.  Brady  and  Franda  Bymej  for  the  defendant, 
appellant. 

I.  The  notes  were  indorsed  by  the  appellant,  without  con- 
sideration, solely  for  the  accommodation  of  said  firm,  to  be 
used  during  its  existence^  and  for  its  business. 

II.  The  agreement  of  partnership  did  not  contain  a  stipula- 
tion (of  a  negative  character)  that  the  copartnership  should 
not  be  dissolved.  "  Either  party  "  might,  therefore,  "  by  his 
own  act,"  dissolve  the  partnership,  "  unless  restrained  by  the 
compact  between  them  to  continue  it  for  a  definite  period." 
(Oriswold  v.  Waddington^  15  John.  57 ;  affirmed,  19  id. 
538.)  Mulock  effectually  dissolved  said  fim^  by  the  service 
of  his  notice  and  its  publication,  and  Wood  assented  thereto, 
by  his  statement  in  his  answer  on  oath  in  the  action  brought 
to  dissolve  the  copartnership,  that  he  was  ^^  desirous  of  having 
the  partnership  terminated  and  dissolved."  The  firm  was, 
therefore,  dissolved  by  mutual  consent  at  the  date. 

III.  The  right  of  one  partner  to  bind  even  another  by  the 
signature  of  the  firm  name  is  not  so  much  derived  from  their 
relation  as  partners,  as  from  a  presumed  agency  for  each  other 
for  that  purpose  ;  is  limited  to  the  duration  of  such  partner- 
ship, and  ceases  on  its  dissolution.  After  that,  neither  can 
bind  the  other  by  issuing  notes,  signed  with  the  name  of  the 
partnership,  {Lansing  v.  Oain^y  2  John.  300  ;)  nor,  although 
authorized  to  settle  partnership  debts,  indorse  notes  or  bills 
given  to  the  firm  before  the  dissolution,  (San/ord  v.  MickhSy 
4  John.  2SiA ;)  nor  even  renew  a  partnership  note,  &c.  (Na- 
iional  Bank  v.  Norton,  I  Hill,  572.  Mitchell  v.  Ostrom,  2 
id.  520.  Lush  v.  Smith,  8  Barb.  570.  Kirhy  v.  Hewitt, 
26  id.  &f7.  James  v.  Pope,  19  N.  T.  324.  Oity  Bank  of 
Brooklyn  v.  McOhesney,  20  N.  T.  Bep.  241.  Oity  Bank  of 
Brooklyn  v.  Dearborn,  Id.  244.  Robins  v.  Fuller,  24  id 
672.) 

lY.  But  this  is  not  even  an  action  against  a  partner  in  a 
firm,  but  against  an  innocent  person,  whose  authority  to  bind 
her  was  given  to  the  firm  only,  and  was  limited  to  its  duration. 
The  partnership  having  been  dissolved,  the  authority  expired. 
{Michigan  Instance  Oo.  v.  Leavenworth,  30  Verm.  B.  11.) 
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Y.  The  plaintiff  acted  in  coUnmon  with  Wood,  and  todk:  the 
note  sued  upon  in  payment  of  the  protested  $2070  note  of  a 
previous  loan  of  $500  to  Wood.  The  circumstances,  that  the 
firm  was  insolvent  and  dosing  up  its  business ;  that  the  prop* 
pertj  was  being  removed  from  the  store ;  that  the  safe  was 
being  disposed  of,  and  that  a  lady  was  the  indorser^  were  suffi- 
cient, to  put  him  on  inquiry. 

YL  The  statement  in  the  answer  of  tiie  defendant  Geoige 
W.  Wood  produced,  was  proper  evidence  of  a  consent  to  dis- 
solve the  partnership,  and  ought  to  have  been  submitted  to  the 
jury,  and  the  exception  is  tenable. 

VII.  The  several  requests  of  the  defendant's  counsel  to 
chaige  should  have  been  acceded  to,  and  ihe  &ots  should  have 
been  submitted  to  the  jury  for  their  determination,  and  the 
exceptions  to  the  rulings  and  direction  ue  valid,  {Bidwett  v« 
LameiU,  17  Hoto.  Fr.  357.) 

Henry  W.  Johnson^  for  the  plaintiff,  respondent,  cited,  as 
to  the  sufficiency  of  the  proof  of  the  note  and  the  authorify  to 
make  ii.  Story  on  Prom.  Notes,  §§  135,  380  aiu2  387;  Er- 
win  V.  Downs,  (15  N.  Z.  Rep.  575 ;)  Ogden  v.  Blydenburghj 
(1  nut.  183.)  And  as  to  the  presjomption  that  the  plaintiff 
was  a  bona  fide  holder,  Vallett  v.  Parker,  (6  Wend.  615 ;) 
Boss  V.  Bedelly  (5  JDuer,  462 ;)  Case  v.  Mechanics'  Banking 
Association,  (4  Gomst,  166.) 

Bt  thb  Oourt,  Bosebtsok,  J.  The  d^endant  became 
indorser  of  the  promissory  note  in  suit  in  this  action,  by  writ- 
ing her  name  on  the  back  of  a  piece  of  blank  paper,  and  deliv- 
ering the  same  to  her  two  sons,  with  intent  that  they  shoulij. 
write  a  promissory  note  on  the  face  thereof,  to  be  used  by  them 
for  the  benefit  of  the  firm  of  which  they  were  members.  She 
now  claims  that  the  firm  in  which  they  were  partners  was 
dissolved  before  such  note  was  passed  away  ;  that  one  of  her 
sons  subscribed  the  name  of  the  firm  to  such  promissory  note 
after  the  dissolution,  and  passed  the  note  to  the  plaintiff  in 
satisfisu^tion  of  a  precedent  indebtedness,  or  with  knowledge  of 
such  dissolution. 
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The  partnerfihip  of  the  defendaat's  bods  began  in  Janaary^ 
I860,  to  cotitinue  three  years,  under  an  agreement  in  imting. 
The  note  in  suit  came  into  the  plamtiff 's  possesBion  in  Febra- 
aiy,  1862.  In  January  previous,  one  of  such  sons,  Mulock, 
served  upon  the  other,  his  partner.  Wood,  and  another  per- 
son, Ackerman,  whom  he  claimed  to  be  a  partner,  a  written 
notice  that  he  had  dissolved  such  partnership.  A  like  notice 
was  published  by  the  same  partner  in  two  papers  in  the  city 
of  New  York,  of  large  circulation.  Five  days  previous  to 
serving  such  notice,  the  partner  giving  it,  Mulock,  commenced 
an  action  against  his  copartners,  Wood  and  Ackerman,  to 
dissolve  such  partnership,  in  which  he  obtained  an  injunction. 
Subsequently,  after  discontinuing  that  action,  he  began  a  new 
one  for  the  same  purposa  As  the  complaint  in  that  last  action 
was  not  in  evidence,  it  does  not  appear  what  allegations  were 
made  in  it  in  regard  to  a  dissolution.  The  answer  in  it,  how- 
ever, put  in  on  the  1st  of  February,  1862,  contained  this 
phrase  :  '^  This  defendant  is  desirous  of  having  the  partner- 
ship  aforesaid  terminated  and  dissolved.^'  This  is  claimed  to 
have  produced  an  actual  dissolution,  by  construing  the  notice 
of  the  12th  of  January  to  have  been  an  offer,  and  such  allega- 
tion an  acceptance  of  it.  The  original  agreement  made  no 
provision  for  a  dissolution  ;  and  I  apprehend,  where  such  an 
agreement  prescribes  a  definite  period  for  the  continuance  of  a 
partnership,  it  is  sufficient,  without  prohibiting  an  earlier  dis- 
solution in  order  to  deprive  the  parties  to  it  of  the  right  of 
dissolving  at  will.  {GrUwold  v.  Waddinyton,  16  John.  438. 
JS,  0.  15  id.  57.)  The  announcement  to  the  court  by  a  party 
to  an  action,  in  a  pleading,  when  not  responsive  to  any  pro- 
posal of  his  adversary,  of  a  readiness,  or  even  of  the  most 
earnest  desire  to  dissolve  a  partnership,  can  not  be  converted 
into  a  contract  in  paisy  or  stipulation  of  record,  in  the  former 
case,  to  be  enforced  by  a  specific  performance,  or  in  the  latter 
l>y  a  decree  without  Airtfaef  litigation.  StiU  less  could  it  be 
construed  into  the  acceptance  of  an  offer  to  dissolve,  made  a. 
month  before ;  if  the  notice  in  January  was  such,' and  not  a 
mere  notification  of  the  determination  of  the  party  notifying, 
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whatever  his  partner  might  say.  This,  therefore,  not  creating 
a  dissolntion,  and  there  being  no  other  evidence  of  one,  there 
was  no  question  upon  it  for  the  jury ;  a  mere  willingness  to 
dissolve  being  no  evidence  of  a  previous  dissolution. 

The  consideration  given  for  the  note  in  question,  accordii^ 
to  the  plaintiff's  testimony,  was  a  loan  of  $500,  a  few  days 
before  the  14th  of  February.  This  loan  was  made  upon  a 
promise  either  to  repay  the  same  out  of  the  proceeds  of  the 
note  in  suit,  if  it  could  be  discounted,  or  to  deliver  that  nota 
It  was  not  discounted,  but  was  delivered  to  the  plaintiff  in 
satisfaction  of  such  loan,  and  a  prior  note  of  the  same  firm 
held  by  him.  This  testimony  is  not  contradicted  even  by  ibe 
partner  who  delivered  it,  Wood.  The  promise  to  deliver  tiie 
note  or  its  proceeds  in  consideration  of  the  loan,  entitled  the 
plaintiff  in  equity  to  one  or  the  other ;  and  the  time  of  the 
application  of  the  residue  of  the  plaintiff's  advance,  consist 
ing  of  the  prior  note,  to  such  new  note,  whether  at  the  time  o( 
the  .agreement  or  when  the  latter  was  delivered,  was  immaterial. 
The  contract  was  entire,  and  a  new  consideration  parted  with, 
sufficient  to  make  the  indorsement  binding  on  the  defendant. 

Even  if  the  plaintiff  had,  or  was  bound  to  take  notice  of  &e 
dissolution  of  the  firm,  that  knowledge  would  have  an  entirely 
different  effect  upon  the  liability  of  the  member  of  the  firm 
who  did  not  sign  the  note,  and  that  of  the  defendant  With* 
out  some  authority  remaining  in  the  partner  signing,  the 
other  partner  would  not  be  liable.  But  the  defendant  would 
be  liable  as  indorser,  whosoever's  name  was  subscribed  to  the 
note,  unless  the  purchaser  had  notice  of  the  limitation  of  the 
authority  to  make  a  note,  to  drawing  one  made  for  the  benefit 
of  the  firm,  and  signed  by  it.  The  note  in  this  case  was 
delivered  by  one  of  that  very  firm  to  a  purchaser,  to  discharge 
a  liability  incurred  by  it.  The  partner  delivering  it  waa 
responsible,  at  all  events,  and  it  was  not  incumbent  on  the 
plaintiff  to  inquire  who  else  was,  provided  the  defendant  was. 

But  in  fact  the  case  does  not  disclose  any  very  clear  request 
to  submit  any  controverted  question  of  feet  to  the  jury,  or  to 
give  them  any  instruction  as  to  any  point  of  law.    The  request 
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to  submit  the  question,  "  Whether  the  plaintiff  parted  with 
value,  withofU  notice  sufficient  to  put  him  upon  inquiry  as  to 
the  liability  of  the  indoraer  or  the  validity  of  the  paper  "  was  not 
sufficiently  definite  or  pointed*  The  liahility  of  the  indorser,  or 
the  validity  of  the  paper  ^  was  a  question  of  law,  and  not  of  fiact 
alone.  The  facts  which  were  to  absolve  the  defendant  from 
liability,  were  either  the  dissolution  of  the  firm,  and  knowledge 
of  it  by  the  plaintiff,  or  some  limitation  of  the  use  to  which  the 
note  was  to  be  applied,  transgressed  in  passing  it  to  him.  .  The 
notice  necessary  thus  to  absolve  the  defendant,  was,  of  course,  of 
evidentiary  fisusts,  leading  to  the  discovery  of  such  ulterior  facts. 
A  mere  notice  to  the  plaintiff,  that  the  indorser  would  not  be 
liable,  without  knowledge  of  the  facts  by  which  she  was  to 
escape  liability,  would  not  acquit  her  ;  and  an  inquiry  which 
would  end  in  that  information  alone  would  be  of  no  avail 
Of  course,  if  that  information,  when  obtained,  would  not  render 
the  note  void  in  the  hands  of  the  plaintiff,  notice  of  £Eicts  lead- 
ing to  an  inquiry  for  it  would  be  inmiaterial.  But  there  was 
no  evidence  of  any  facts  constituting  notice  of  any  thing  to  put 
the  plaintiff  on  his  guard.  Notice  that  the  makers  of  a  note, 
signed  with  their  firm  name,  had  dissolved  partnership,  formed 
no  ground  for  suspecting  that  such  note,  dated  six  months 
previously,  was  about  to  be  diverted  from  the  use  for  which  it 
was  intended,  when  employed  by  a  partner  in  paying  that 
firm's  debts.  The  defendant's  counsel  did  not  disclose  in  his 
request  what  those  facts  were,  of  which  he  considered  there 
was  no  evidence,  and  which  he  claimed  to  be  equivalent  to  a 
notice  of  something  which  would  relieve  the  defendant  from 
liability,  because  it  was  sufficient^  as  matter  of  law,  to  put  the 
plaintiff  on  inquiry  after  that  which  would  produce  such  relief 
if  known.  Such  request  was  therefore  properly  refused,  not 
only  as  being  too  indefinite  or  irrelevant,  but  also  as  not  hav- 
ing any  basis  in  the  evidence.  There  was,  indeed,  no  evidence 
of  any  knowledge  by  the  plaintiff  of  a  misapplication  of  the 
note,  or  of  a  want  of  a  new  consideration  for  it,  and  the  plain- 
tiff was  therefore  entitled  to  judgment. 
The  judgment  must  be  affirmed,  with  costs. 
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John  H.  Mo  Williams,  plaintiff  and  respondent,  V8.  John  M. 
Mason,  defendant  and  appellant. 

1.  Although  a  surety  or  giuurantor  who  agrees  to  become  bound  for  a  certain 
sum  to  be  loaned  in  cash  to  his  prindpal  for  particular  pnrposes,  is  rdieyed 
from  liability  if  the  lender,  knowing  of  such  agreement,  advances  the  amount 
merely  by  transferring  securities  for  a  part  and  adjusting  the  residue  by  dia^ 
charg^  an  old  debt;  yet  where  the  agreement  of  the  lender  to  make  audi 
an  adyanoe  upon  the  guaranty  is  first  made,  and  the  guaranty  having  been 
afterwards  obtained,  the  lender  faithfully  performs  his  agreement,  the  surety 
or  guarantor  is  not  absolved  from  liability  because  the  prindpal  debtor  induced 
him  to  become  bound  by  a  concealment  or  misrepreeentation  as  to  the  natora 
of  the  agreement,  unknown  to  the  lender. 

2.  The  previous  decision  in  this  case  in  6  Duerj  276,  disthiguished  and  approved. 

(Before  Boswobth,  Ch.  J.  and  Whitb  and  Mosell,  JJ.) 
Heard  November  9, 1868;  dedded  November  28, 1868. 

This  was  an  appeal  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  after  yerdict,  and  from  a  judgment  alter- 
ed against  him  on  the  yerdict. 

The  action  wae  upon  the  defendant's  guaranty  of  payment 
of  the  bond  of  Thomas  Carlile  for  $1500.  The  bond  and 
guaranty  were  giyen  to  Townsend^  the  plaintiff's  assignor* 
The  defense  was  that  the  defendant  had  been  induced  to  sign 
the  guaranty,  upon  the  representations  of  Carlile,  that  he 
wanted  the  money  to  go  into  business  with  in  Ohio,  and  that 
Townsend  would  adyance  the  money. 

The  defendant,  in  his  answer,  ayerred  that  Townsend  knew 
of  this  representation,  and  that  instead  of  adyancing  the  $1500, 
in  money,  he  canceled  a  prioi*  indebtedness  of  Carlile  to  him^ 
for  part  of  the  amount,  and  transferred  for  the  balance  a  mort- 
gage made  by  one  Litlle,  on  property  in  Brooklyn,  upon  which, 
was  due,  at  the  time  of  the  transfer,  the  sum  of  $1293.55. 

On  the  trial,  which  was  had  before  Chief  Justice  Boswobth 
and  a  jury,  on  the  10th  day  of  June,  1862,  the  defendant 
proyed  by  Carlile,  that  the  first  acquaintance  of  the  latter  with. 
Townsend,  was  when  Townsend  made  him  a  loan  of  $150 ; 
that  preyious  to  such  loan  Townsend  had  called  on  him  for 
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payment  of  an  old  note  of  the  witness  tben^  long  past  doe, 
which  he^  Townsend,  held ;  that  shortly  after  the  $150  loan, 
the  witness  applied  to  Townsend  for  .a  further  loan  of  $1500, 
and  proposed  to  give  him  his  bond  guarantied  by  the  defend- 
ant ;  that  Townsend  took  the  matter  into  consideration  ;  that 
the  witness  obtained  the  defendant's  consent  to  guaranty  his 
bond  for  such  a  loan ;  that  he  informed  Townsend  of  such  oour 
aent ;  Townsend  then  said  he  had  not  the  money^  but  he  had 
a  mortgage  for  $1200,  with  some  accumulated  interest  upon 
it ;  the  witness  agreed  to  take  the  mortgage  and  the  note 
which  Townsend  held,  amounting  to  $197  or  $198,  which 
had  been  protested  for  some  time. 

The  $1500  was  made  up  of  the  mortgage  by  Little  and 
interest,  and  the  old  note  of  Garlile,  all  of  which  was  trans- 
ferred by  Townsend  to  Garlile  on  the  execution  and  delivery 
of  the  bond  and  guaranty.  Oarlile  negotiated  the  mortgage, 
and  received  upon  it  $1075,  in  cash. 

The  defendant  testified  that  Oarlile  applied  to  him  to  give 
him  his  guaranty,  saying  he  had  an  opportunity  of  entering 
into  business  in  Ohio,  provided  he  could  obtain  $1500 ;  that 
jhe  could  procure  it  of  Townsend,  if  I  would  guaranty  his 
bond*  He  further  testified  that  he  signed  the  guaranty  in 
Townsend's  presence,  and  that  Townsend  did  not  disclose  to 
him  what  he  was  going  to  let  Oarlile  have  for  the  bond  and 
guaranty. 

Townsend,  who  was  examined  as  a  witness  by  the  plaintiff 
gave  a  somewhat  different  relation  of  the  transaction  from 
that  testified  to  by  Oarlile.  He  said  Oarlile  knew  he  had  the 
lattle  mortgage  and  wanted  to  let  him  have  it ;  and  made  a 
proposition  to  give  him  his  bond  and  the  guaranty  for  the 
mortgage  and  note ;  that  he  offered  the  guaranty  of  the  de^ 
fendant;  that  after  inquiring  into  the  responsibility  of  the 
defendant,  he  consented  to  exchange  the  Little  mortgage  and 
note  for  the  bond  and  guaranty.  This  witness  testified  that 
he  declined  peremptorily  loaning  Oarlile  any  money,  and  that 
he  never  entertained  any  such  proposition  whateverf  The 
witness  further  contradicted- Oarlile  in  several  important  par- 

Rob.— L  37 
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iicnlars.  And  he  testified  to  a  conversation  with  the  defend- 
ant before  the  guaranty  was  signed,  in  which  he  informed  the 
defendant  of  the  entire  transaction ;  told  him  what  he  was 
going  to  give  Carlile,  namely,  the  mortgage  and  Carlile's  note, 
and  that  the  defendant  signified  his  assent  and  approved  of  it. 
The  defendant  denied  that  any  such  statement  was  made  to 
him. 

The  defendant's  counsel  requested  the  court  to  charge,  that 
if  the  defendant  entered  into  the  guaranty  for  the  purpose  of 
raising  $1500  in  money,  to  assist  Carlile  to  go  into  business, 
and  Townsend,  instead  of  advancing  that  amount^  or  any 
thing  in  money,  gave  Carlile  only  the  Little  mortgage  and  the 
$197  note,  and  did  not  communicate  to  the  defendant  the  fact 
that  he  was  advancing  the  mortgage  and  the  note,  the  plain- 
tiff can  not  recover  any  thing.    Also, 

That  if  there  was  an  intention  between  Townsend  and  the 
defendant  prior  to  the  consummation  of  the  transaction  be- 
tween Carlile  and  Townsend,  and  Townsend  then  omitted  to 
inform  the  defendant  what  he  had  agreed  to  give  Carlile  on 
the  bond  and  guaranty,  the  plaintiff  could  not  recover^ 

The  judge  refused  so  to  charge,  and  the  defendant  excepted. 

The  court,  among  other  matters,  substantially  chaiged 
the  jury,  that  if  Townsend  believed  that  the  nature  of  the 
transaction  was  known  to  the  defendant ;  and  he  had  no'iea- 
to  suppose  that  any  misrepresentation  had  been  made  by  Car- 
lile to  the  defendant,  then  the  plaintiff  was  entitled  to  recover, 
at  all  events  the  $1075  actually  received  in  money.  And  far- 
ther, if  the  jury  believed  the  mortgage  was  intrinsically  worth 
the  sum  secured  by  it,  or  that  Townsend  so  regarded  it,  then 
the  plaintiff  was  entitled  to  recover  the  sum  secured  by  the 
mortgage,  with  interest  from  the  time  of  its  maturing  to  this 
date.  But  that  he  would  not  be  entitled  to  recover  l^e  amount 
of  the  note,  which  was  surrendered,  because,  upon  the  evi- 
dence, it  was  worthless. 

To  this  part  of  the  charge  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  amount  of  principal  and 
interest  of  the  mortgage. 
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Judgment  was  entered  upon  the  verdict. 
A  motion  was  made  at  special  term,  for  a  new  trial;  which 
was  denied. 

The  defendant  appealed  from  the  judgment  and  order. 

John  W.  JSdmonds,  for  the  defendant,  appellant. 

It  was  distinctly  held  by  the  general  term  of  this  court, 
on  a  former  appeal  in  this  case,  (6  Dtiery  276,)  that  the  man- 
ner in  which  Townsend  paid  the  consideration  of  the  ^1500 
bond,  exempted  the  defendant,  as  guarantor  of  the  bond,  from 
any  liability.  The  true  question,  therefore,  to  be  presented  to 
the  jury  was,  whether  Townsend  had  advanced  only  the  Little 
mortgage  and  the  notes.  If  he  had,  the  case  was  brought 
within  the  rules  laid  down  by  the  general  term,  and  the  judge, 
at  trial  term,  had  no  right  to  depart  from  that  rule.  The 
defendant  went  to  trial  upon  the  principle  so  laid  down  at  the 
general  term,  and  brought  his  case  within  that  principle.  If 
the  court,  at  trial  term,  had  submitted  the  case  to  the  jury  on 
that  principle,  there  wotdd  have  been  no  room  for  the  jury  to 
have  found  a  verdict  otherwise  than  for  the  defendant.  But 
the  jury  were  permitted  to  find  that  though  Townsend  had 
paid  for  the  guaranty  by  the  mortgage  and  the  old  notes,  yet 
the  guarantor  was  liable  for  the  amount  actually  received  by 
the  borrower,  and  was  not  exempted  from  liability,  as  the  gen- 
aral  term  had  held. 

I.  The  question  presented  was,  whether  the  guarantor  was 
entirely  discharged  from  liability.  The  general  term  held  that 
under  a  certain  state  of  facts  he  was ;  the  trial  term  held  that 
under  that  state  of  facts,  he  was  not  so,  but  was  still  liable 
for  the  amount  actually  received  by  the  borrower.  Upon  this 
decision  of  the  general  term,  on  which  the  defendant  went  to 
trial,  he  has  a  right  now  to  a  new  trial. 

I.  The  ruling  of  the  general  term  was  right,  and  the  de- 
fendant was  in  law  entirely  discharged  by  the  facts  which  the 
jury  found,  and  the  judge  assumed  to  have  been  proved. 

II.  The  lender,  without  the  knowledge  or  consent  of  the 
guarantor,  but  by  collusion  with  the  borrower,  diverted  the 
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guaranty  from  the  purpose  for  which  it  was  given,  and  thtis 
varying  the  contract,  the  guarantor  ims  dischaiiged.  (PJUUips 
V.  AstUns,  2  TawU.  206.  Evans  v.  wkte^  5  Bing.  485.  Ba^ 
con  y.  Ohesney,  1  Stark.  192.  O^;^^  v.  Hertdy  8  Taim^.  208. 
Bonser  v.  Cba?,  4  feat;.  380.  Bonar  v.  McDonald^  1  jE»y.  I/. 
and  jB;?.  1.  Owen  v.  Hornan^  3  Jlfc-ST.  ^  O.  378.  {Tntiecl 
iSSto^w  V.  Lijfflery  11  Pe^.  86.  1  Parsons  on  Goni.  497,  «ofc  rr, 
Bigdow  v.  f  en^on,  14  Barh.  128.  Ludlow  v.  Simondy  2  Oit. 
Ci.  1.    lieccfa  V.  2>«n»,  10^.  T.  i2cp.  469.) 

III.  The  discharge  of  the  surety  in  such  case  is  not  merely 
pro  tanto,  but  is  in  toto. 

1.  The  bond  and  guaranty  were  for  $1500.  The  jury  have 
found  by  their  verdict  that  the  sum  of  $1500  was  never  ad- 
vanced to  Carlile  by  Townsend,  but  only  the  amount  of  the 
Little  mortgage  and  the  accraed  interest,  viz,  $1293.55:  This 
arrangement  between  the  principal  and  the  creditor  being 
different  from  that  to  which  the  surety  had  agreed,  he  is  not 
bound  by  it  at  all  for  any  sum. 

The  principle  stricHisimi  furis  governs  the  case,  and  the 
surety  has  a  right  to  say :  ^^  I  did  not  enter  into  that  agree- 
menl^  and  I  am  not  bound  by  iV 

2.  Such  is  the  whole  current  of  authority  in  England  and 
in  this  country,  and  the  idea  that  the  surety  can  be  hdd  for 
any  part  performance  is  utterly  repudiated  in  all  the  cases. 
(  Walrath  v.  Thompsony  2  N,  T.  Bep.  185.  8.  0.  6  HUl,  54a 
Hunt  V.  Smithy  17  WeiUi.  179.  Maier  v.  Stewart,  9  Wheat. 
703.  Wright  v.  Johnson,  8  Wend.  512.  Bathbone  v.  War- 
ren,  10  John,  595.  Whitchen  v.  Bofl,  5  B.  and  Or.  269. 
Fidcock  V.  Bishop,  3  id.  605.  Stone  v.  Gompton,  5  Bing.  N.  O. 
Sep.  1^.  Theobald  on  Surety,  147.  Glen  v.  HerieU,  8 
Taunt.  208.  PUman  on  P.  and  Surety,  217.  Burge  on 
Surety,  255.    Nixon  v.  Palmer,  13  N.  Y.  Bep.  398.) 

A.  B.  Dyett,  for  the  plaintiff  respondent. 

He  argued  that  the  right  of  the  plaintiff  to  recover  was 
governed  by  the  same  principle  as  that  which  governs  the 
rights  of  bona  fidt  holders  of  promissory  notes  and  bills  of 
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exchange,  purchasers  of  goods  and  mortgages/ who  are  always 
protected  against  the  secret  frauds  of  others,  (23  N.  Y.  Bep. 
252;  6  Hitt,  56;  21  N.  T.  Bep.  531;  16  id.  125;  4  Kern. 
623 ;  5  Bing.  N.  G.  Bep.  142 ;)  which  is  a  totally  different 
principle  from  that  which  charges  a  chose  in  action  in  the 
hands'  of  an  assignee  with  the  defense  and  equities  of  the 
original  parties.  He  declared  that  Garlile  was  the  agent  of 
the  defendant  in  deliyeiing  the  guaranty.  Whether  he  had 
power  to  deliver  it  for  the  consideration  actually  received 
was  not  tiie  question.  The  question  was  whether  Townsend 
had  a  right  to  believe  such  a  power  esdsted.  He  oertainly  had, 
and  the  defendant  is  bound  by  OarlUe's  act  (21  N.  T.  Bep. 
531.    4  Z^ern.  623.) 

Bt  the  Ooxtbt,  MoNXLLy  J.  The  learned  Ohief  Justice, 
before  whom  this  cause  was  tried,  presented  it  for  the  consid- 
eration of  the  jury,  in  three  respects,; 

IHrsi.  If  the  jury  should  find  that  the  defendant  was  ap- 
plied to,  to  gaaranty  the  bond,  on  a  representation  that  Oar- 
lile  wished  the  money  for  the  purpose  stated,  and  on  a 
representation  that  Townsend  would  advance  the  money  on 
bond  and  guaranty ;  and  if  the  jury  also  believed  that  Oarlile 
informed  Townsend  that  he  had  made  this  application  to  the 
defendant,  who  had  agreed  to. guaranty  the  bond,  and  that 
afterwards,  without  any  conmiunication  whatever  with  the 
defendant,  Townsend  arranged  with  Oarlile,  instead  of  loan- 
ing f  1500,  to  give  him  the  mortgage  and  note,  then  the 
defendant  was  not  liable.  This  was  the  theory  of  the  defend- 
ants defense,  and  the  learned  justice  followed  the  decision  of 
this  court,  when  the  dase  was  before  them  on  appeal  from  a 
former  judgment.  (6  J9«er,  276.)  The  view  of  the  law  thus 
presented,  was  most  favorable  to  the  defendant,  and  he  ixxk 
no  exception.  The  jury  were  left  to  detennine,  upon  the  evi- 
dence, whether  in  this  view  of  the  case  the  defendant  was 
entitled  to  their  verdict.       v 

The  second  aspect  in  which  the  case  was  presented,  involved 
the  determination  by  the  jury,  between  the  oonflioting  evidence 
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of  Townsend  and  the  defendant,  as  to  an  alleged  intemew 
between  them  prior  to  the  defendant's  giving  the  guaranty. 
And  the  jury  were  instructed,  that  if  they  believed  that  in 
that  interview,  Townsend  communicated  to  the  defendant  that  • 
he  was  to  give  Oarlile  the  mortgage  and  note  for  the  bond  and 
guaranty,  and  that  the  defendant  assented  to  it,  the  defendant 
was  liable. 

The  third  aspect  was,  that  if  the  jury  should  find  that 
Townsend  believed  that  the  transaction,  as  agreed  to  between 
him  and  Carlile,  was  known  to  the  defendant ;  and  had  no 
reason  to  suppose  any  misrepresentation  had  been  made  by 
Oarlile  to  the  defendant,  then  the  plaintiff  was  entitled  to 
recover  the  $1075  actually  received  in  money.  And  if  they 
shotdd  further  find,  that  the  mortgage  was  intrinsically  worth 
the  sum  secured  by  it,  the  plaintiff  should  have  a  verdict  for 
the  whole  principal  secured  by  the  mortgage,  with  interest 
from  the  time  of  its  matiyity. 

To  this  part  of  the  charge  the  defendant  excepted. 

Each  of  these  three  propositions,  it  will  be  seen,  involved 
the  consideration  by  the  jury,  of  the  evidence  pertinent  to 
jeach,  and  they  haying  found  a  general  verdict  for  the  plaintiff, 
we  must  assume  that  the  facts  have  been  found  against  the  de- 
fendant. Nothing  was  withheld  which  could  be  legitimately 
considered  by  the  jury,  and  their  finding  must  be  conclusive, 
upon  the  facts. 

As  the  case  is  presented  to  us,  I  do  not  see  any  necessity  for 
examining  the  part  of  the  charge  excepted  to.  Each  of  the 
three  propositions  contained  in  the  charge  was  distinct,  and 
applied  the  law  to  a  different  state  of  fisu^ts.  They  were  wholly 
independent  of  each  other,  and  even  capable  of  separate  ex- 
amination. It  is  impossible  to  say,  upon  which  the  jury  found 
their  verdict,  or  whether  they  found  it  upon  all.  If  they 
found  it  upon  the  second^  then  the  defendant  was  not  preju- 
diced by  the  legal  proposition  contained  in  the  third;  for  no 
one  can  doubt  that  if  Townsend  conmiunicated  the  arrange- 
ment to  the  defendant,  and  he  assented  to  it,  he  would  be  lia- 
ble upon  his  guaranty. 


NEW  YORK— NOVEMBEB,  1863.  583 

McWiUlams  9,  Biason. 

Assuming,  however,  that  the  jury  founded  their  verdict  npon 
the  propositions  contained  in  the  part  of  the  charge  excepted 
to,  either  wholly,  or  in  connection  with  the  other  parts  of  the 
charge,  let  us  see  whethe^the  exception  was  well  taken. 

When  this  case  was  before  this  conrt  upon  the  former  ap- . 
peal,  the  facts  in  the  case  were  nuiterially  different.  Neither 
Townsend  nor  the  defendant  had  been  examined  as  witnesses ; 
and  the  referee  found  as  a/acf,  that  Townsend  had  notice  of 
the  representation  of  Carlile  to  the  defendant,  that  he,  Town* 
send,  would  loan  him  $1500,  upon  his  bond,  guarantied  by 
the  defendant.  Upon  this  state  of  facts,  the  very  able  opinion 
of  the  general  term  was  pronounced ;  and  they  properly  de- 
cided, that  the  defendant  having  agreed  to  become  bound  for 
$1500,  to  be  advanced  in  cash  to  his  principal  for  business 
purposes,  was  relieved  from  liability,  if  the  lender,  knowing  of 
such  agreement,  advanced  but  the  equivalent  of  $1000,  and 
adjusted  the  residue  by  discharging  an  old  debt  against  the 
principal. 

The  court  did  not  decide,  nor  did  ihey  intend  to  decide,  that 
any  misrepresentation  made  by  the  principal  to  procure  the 
guaranty,  wholly  unknown  to  the  lender,  would  vitiate  the 
obligation.  None  of  the  cases  cited  by  the  learned  judge  sus- 
tain any  such  doctrine.  They  are  cases  where  the  creditor  has 
agreed  to  advance  a  certain  sum,  and  then  without  apprising  the 
guarantor,  has  advanced  a  less  sum ;  or,  as  in  EvafM  v.  Wagle^ 
(5  Bing.  485,)  where  the  defendant  guarantied  the  plaintiff 
to  the  extent  of  £50,  for  any  gold  he  might  supply  Evans,  for 
the  purpose  of  wocking  in  his  business,  and  the  plaintiff  dis- 
counted the  bills  of  Evans,  and  paid  him  partiy  in  money  and 
partly  in  gold.  In  all  these  cases,  the  consideration  for  the 
guaranty  was  the  agreement  to  do  a  certain  thing,  which  after- 
wards  was  departed  from,  without  the  knowledge  or  consent 
of  the  guarantor.  But  I  have  been  unable  to  find  any  case 
where  the  agreement  between  the  creditor  and  principal  debtor 
has  been  kept,  that  the  surety  or  guarantor  has  been  absolved 
from  liability,  for  the  reason  that  the  piincipal  debtor  has 
concealed  or  misrepresented  to  the  guarantor  tiie  true  nature 
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.  of  the  agreement.  And  upon  principle,  as  well  as  npon  sound 
morals,  he  should  not  be  ;  for  by  becoming  security  he  has 
induced  the  creditor  to  part  with  his  money,  upon  an  agree^ 
menty  formed  before  the  guaranty  was  made^  which  was  the 
baaiB  of  the  guaranty,  and  which  he  has  faithfuUy  kept. 
But  there  is  authority  for  this. 

In  Van  Duzer  v.  HotaCy  (21 K.  T.  Rep.  631,)  the  defend- 
ants wit>te  their  acceptance  on  the  bill  and  entrusted  it  to 
Webb,  while  it  was  in  blank  as  to  the  amount,  relying  upon 
his  promise,  that  he  would  not  fill  the  blank  for  more  ihan 
f  1000.  He  violated  his  promise  by  inserting  $1200,  and 
causing  it  to  be  negotiated  for  that  amount. 

The  plaintiff  discounted  it  without  any  knowledge  of  the 
fraud  and  plaid  the  whole  proceeds  to  Webb,  and  the  question 
was,  which  party  was  to  suffer  on  account  of  the  misplaced 
confidence  reposed' in  Webb.  And  the  court  say,  it  was  the 
d^ndants,  who,  by  entrusting  their  blank  acceptance  to  the 
disposition  of  Webb,  enabled  him  to  commit  the  fraud. 

At  most,  in  the  case  at  ba^j  the  fraud  consisted  in  a  mis- 
representation made  by  Carlile  to  the  defendant.  Townsend 
waA  not  a  party  to  the  fraud.  Th6  defendant  entrusted  his 
guaranty  to  Carlile,  reposing  confidence  in  his  representation, 
and  Townsend  parted  with  his  money  upon  the  security  of  the 
guaranty,  without  departing  from  his  agreement.  Upon  the 
authority  of  the  case  last  cited,  the  defendant  and  not  Town- 
send  must  suffer  for  the  misplaced  confidence. 

The  appellant's  counsel  substantially  admits  this  to  be  the 
correct  view ;  for  his  second  point  is,  *^  that^he  lender,  with- 
out the  knowledge  or  consent  of  the  guarantor,  but  by  cot" 
lusion  with  the  borrower,  diverted  the  guaranty  from  the 
purpose  fdr  which  it  was  grven.'*  Unfortunately  for  him, 
however,  the  jury  did  not  so  find ;  on  the  contrary,  thqr  found 
there  was  no  collusion  with  the  borrower. 

There  was  a  conflict  of  evidence,  as  to  whether  Towns^d 
was  acting  in  good  faith,  and  whether  Carlile  had  made  mis- 
representations to,  or  had  practiced  a  fraud  upon  the  defend- 
ant.   All  these  questions  were  fairly  presented  to  the  jury ; 
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and  the  jury  having  fotmd  that  TownBend's  connection  ifith 
the  transaction  was  not  mala /Ides;  and  that  if  anyfrandwas 
practiced  by  Oarlile  upon  the  defendant,  Townsend  was  not,  * 
even  by  indirection,  a  party  to  it,  I  can  discover  no  reason  why 
the  defendant  should  not  be  liable. 

In  my  judgment,  there  was  no  error,  in  the  portion  of  the 
chaiige  excepted  to  by  the  defendant. 

If  the  views  which  I  have  here  expressed  are  correct,  then  it 
follows  that  there  was  no  error  in  refusing  to  chai^  as  requested 
by  the  defendant.  Had  Townsend  deviated  from  his  agree- 
ment with  Carlile,  made  before  the  guaranty  was  signed,  he 
would  have  been  bound  to  have  communicated  it  to  the  defend- 
ant. Whether  there  was  any  such  deviation  was  a  question 
upon  the  evidence,  for  the  jury,  and  was  properly  left  to  them. 

The  restriction  of  the  recovery  to  the  amount  secured  by 
the  mortgage  was  most  favorable  to  the  defendant.  But  as 
Oarlile's  liability  on  the  bond  was  only  to  the  extent  of  the 
value  received  by  him,  so  the  defendant  could  not  be  charged 
for  any  greater  sum. 

I  think  the  judgment  and  order  appealed  from  should  be 


Gabbit  S.  Mott,  plaintiff,  vs.  The  Hudson  Biveb  Bailboad 
OoMPANT,  defendants. 

1.  The  mere  appearance  of  a  fire  consximing  buildings  in  the  vicinity  of,  bnt  at 
aome  distance  from,  a  railroad  track  in  a  city,  the  display  of  a  red  light  upon 
the  track,  and  requests  by  firemen  and  others  to  those  in  charge  of  an  ap- 
proaching train,  to  stop  it,  without  giving  notice  of  any  reason  for  stopping, 
do  not  make  it  the  duty  of  the  latter  to  stop,  so  as  to  render  the  company,  to 
which  such  railroad  belonged,  liable  in  damages  to  the  owner  of  the  burning 
buildings,  for  the  cutting  of  hose  lying  across  the  track,  by  the  train  in  pass- 
ing slowly  on,  whereby  the  supply  of  water  to  extinguish  the  fire  is  cut  off. 

2.  The  servants  of  a  railroad  company  are  not  bound  to  stop  a  train  when 
ordered  to  do  so  by  strangers  without  giving  a  reason. 
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8.  Damagos  oanaed  by  the  spreading  of  a  fire,  in  oonaeqnenoe  of  the  defandanVs 
negligently  ii\Jnring  a  hose  actoally  in  use  in  extingniahing  it,  whereby  the 
only  snpply  of  water  available  for  the  purpose  was  stopped,  are  too  remote  to 
sustain  an  action.    Whitb,  J.  dissented  as  to  each  point. 
(Before  Bobbbtbov,  Whitb  and  Babboub,  JJ.) 

Heard  Jane  9, 1868 ;  decided  December  80, 1868. 

Exceptions  taken  on  the  trial  of  the  cause,  and  directed  bj 
the  court  to  be  heard  in  the  first  instance  at  general  term, 
judgment  meanwhile  to  be  suspended. 

This  action  was  tried,  for  the  second  time,  on  the  6th  and 
9th  of  February,  1863,  before  Justice  Monell  and  a  jury. 
A  decision  upon  a  former  appeal,  after  the  first  trial,  is  reported 
8  Boew.  345. 

Some  buildings  belonging  to  the  plaintiff,  situated  on  the 
southerly  side  of  Fifty-fifth  street,  and  about  250  feet  west  of 
the  11th  avenue,  in  the  city  of  New  York,  cai^ht  fire  early  on 
the  morning  of  the  15th  of  July,  and  the  firemen  of  the  city 
were  engaged  in  putting  out  the  fire ;  water  for  extinguishing  it 
being  conveyed  to  the  fire  engines  by  a  hose  attached  to  a 
hydrant,  several  hundred  feet  distant  from  the  fire,  the  hose 
being  laid  across  the  track  of  the  Hudson  Biver  BaUroad  Com- 
pany, near  or  just  below  the  southerly  line  of  55th  street. 
Water  could  be  procured  from  no  other  source.  The  track  of 
the  railroad,  at  this  point,  was  upon  the  11th  avenue.  Be- 
tween two  and  three  o'clock,  a.  m.,  as  the  firemen  were  rapidly 
getting  the  fire  under,  an  engine  and  freight  train  of  the 
defendants'  came  down  the  road  from  Albany,  at  its  regular 
time,. and,  passing  over  the  fire  hose  on  the  track,  cut  it,  and 
stopped  the  supply  of  water  for  the  fire  engines.  From  fifteen 
to  thirty  minutes  elapsed  before  the  hose  could  be  replaced  ; 
and  in  the  meanwhile  the  fire  had  gained  fresh  head,  and 
destroyed  the  plaintiff's  buildings.  The  hose  was  the  property 
of  the  fire  department  of  the  city  of  New  York, 

The  fire  was  visible  for  many  utiles  to  the  north  of  it,  and 
its  location  could  be  distinctly  seen  from  about  65th  street 

A  red  signal  lantern  had  been  hung  in  front  of  a  hose  cart, 
standing  close  by  the  railroad  track  near  55th  street,  the  red 
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light,  or  eye  of  the  lantern,  bemg  turned  up  the  track  towards 
the  train,  the  track  being  straight,  and  the  view  onobBtructed 
all  the  way  down  from  between  60th  and  59th  streets.  As 
the  train  approached  the  site  of  the  fire,  a  fireman,  standing 
on  a  ledge  of  rock,  close  by  the  track,  Waved  his  hat,  and  hal- 
loed to  the  engineer  to  "hold  on."  The  engineer  instantly 
reversed  the  engine,  and  whistled  to  put  on  the  brakes.  The 
speed  of  the  train,  after  that,  was  not  more  than  fonr  or  five 
miles  an  hour.  It  stopped  altogether  between  55th  and  54th 
streets.  From  about  59th  or  58th  street  there  were  firemen 
on  each  side  of  the  track,  all  the  way  down,  halloing  to  the 
engineer  to  stop.  .  The  testimony  as  to  the  precise  distance  at 
which  such  warning  was  given,  was  confiicting.  Much  of  it 
went  to  show  that  the  warning,  given  by  the  fireman  standing 
on  the  ledge  of  rocks,  wc»  given  at  59th  street.  There  was 
proof  given  that  a  train  could  be  stopped  within  a  distance  of 
six  or  eight  hunidred  feet.  One  witness  testified  that  a  freight 
train  could  be  stopped  on  an  ascending  grade  inside  of  three 
hundred  feet.  The  grade  of  the  railroad  at  55th  street,  and 
approaching  it  from  the  north,  ascended  towards  the  south,  at 
the  rate  of  forty-four  feet  to  the  mile. 

Deeds  were  introduced  by  the  defendants,  proving  that  the 
roadway  in  the  11th  avenue,  at  the  vicinity  in  question,  had 
been  conveyed  to  them  by  the  plaintiff  and  others  for  the  uses 
and  purposes  of  a  railroad,  "subject  to  all  the  rights  and  privi^ 
leges  of  the  public  way,''  the  11th  av/enue  not  being,  at  that 
time,  regulated  and  graded  for  use  as  a  public  street. 

After  the  testimony  was  closed  on  both  sides,  the  defendants 
moved  to  dismiss  the  complaint,  upon  the  grounds :  1st.  That 
the  damages  claimed  were  too  remote^  2d.  That  the  negli- 
gence of  the  fire  department,  and  of  the  plaintiff,  also,  con- 
tributed to  the  injury  ;  and  lastly,  that  there  was  no  evidence 
of  the  defendants'  negligence. 

The  court  directed  the  jury  to  render  a  verdict  for  the 
defendants ;  to  which  direction  the  plaintiff  excepted.  The 
court  ordered  this  and  the  other  exceptions  in  the  case  to  be 
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heard  in  the  first  instance  at  the  general  term ;  jndgm^t  to  be 
in  the  meanwhile  snspended. 

David  Dudley  Field j  for  the  plaintiff. 

L  The  oonrt  erred  in  excluding  the  corporation  ordinance 
offered  in  evidence  by  the  plaintiff,  forbidding  any  yehicle  to 
be  driven  through  any  of  the  streets  of  New  York,  at  a  greater 
speed  than  six  miles  an  hour. 

1.  The  defendants  had  shown  that  they  were  running  at  a 
speed  greater  than  twenty  miles  an  hour,  upon  tiie  11th  ave- 
nue, within  the  dty  of  New  Fork.  Their  very  ground  of 
defense  was  that  their  speed  was  so  great  they  could  not  stop 
the  locomotive  in  time.  If  tiiey  were  committing  an  unlawful 
act,  they  were  certainly  liable  for  its  consequences,  and  it  was 
to  show  that  they  were  committing  an  unlawful  act,  that  the 
ordinance  was  offered.  That  they  were  running  through  the 
streets  of  the  city  appears  from  the  maps  and  from  the  corpo- 
ration ordinance. 

2.  The  evidence  was  also  competent  as  bearing  upon  the 
question  of  n^ligence.  The  negligence  of  the  defendants  was 
directly  alleged  by  the  complaint,  and  denied  by  the  answer, 
and  was  thus  rendered  a  material  issue  in  the  case. 

The  ordinance  offered  by  the  plaintiff,  in  prescribing  the 
lawful  speed  for  v^des  in  the  streets  of  the  city,  defines,  in 
this  respect,  by  a  precise  measure,  the  degree  of  care  which  the 
defendants  were  bound  to  exercise  in  running  their  trains.  A 
violation  of  a  rule  thus  prescribed  by  law  would  plainly  be 
culpable  negligence.  (Jdhtison  v.  Hudson  Biver  BaUroad  Co. 
6  Duer,  635.    8.  O.  20  JV.  Y.  Bep.  76.) 

II.  The  court  erred  in  excluding  the  questions  "  What  were 
the  best  brakes  in  1857,"  and  '^  How  quickly,  with  ordinary 
brakes,  could  a  train  be  stopped.''  1.  The  defendants  were 
bound  to  employ  all  the  best  modem  appliances,  and  it  was, 
therefore,  pertinent  to  inquire  what  were  the  best  brakes  in  use  at 
the  time  of  the  occurrence.  It  afterwards  appeared  that  the 
brakes  used  were  only  common  brakes,  and  that  Oream^s 
attachment  which  was  then  in  use,  but  which  was  not  used  on 
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thk  ixwif  woi)ld  atop  trvns  oixe  third  qiiicker,  and  that  this 
company  were  then  using  them  on  passenger  and  other  trains. 
(Smith  V.  New  York  and  Harlem  Railroad,  19  N.  T.  Bep. 
133.    Hegeman  v.  Western  Badiroad  Gorp,  3  Kern.  9.) 

III.  The  plaintiff's  objectionB  to  the  admission  of  evidence 
should  have  been  sustained,  and  the  deed  from  the  Mott  heirs, 
and  the  deed  from  Harsen  and  otliers,  should  not  have  been 
admitted  in  evidence. 

lY.  The  direction  of  the  judge  to  Hie  jury  to  give  a  verdict 
for  the  defendantSi  on  the  ground  that  there  was  no  evidence 
of  the  defendants'  negligence,  was  wrong. 

1.  By  a  p^nsal  of  the  previous  exceptions,  it  will  appear, 
that  the  court  repeatedly  excluded  evidence  tending  to  show 
negligence.  After  that,  this  ruling,  based  on  the  very  idea 
that  no  such  evidence  was  produced,  was  making  a  rule  work 
both  ways  against  the  plaintiff!  But  there  was  quite  evidence 
enough  to  go  to  the  jury  upon  the  question  of  negligence,  on 
the  case  as  it  stood.  When  there  is  a  scintilla  of  evidence  on 
a  mooted  point,  it  is  the  plaintiff's  right  to  have  it  passed 
upon  by  the  jury,  even  though  the  court  may  be  convinced 
that  the  jury  would  have  decided  against  him. 

2.  Upon  the  whole  testimony  we  have  this  state  of  facts : 
The  precise  locality  of  the  fire  could  have  been  readily  ascer- 
tained by  the  engines  at  Sixty-fifth  street ;  the  distance  from 
there  to  Fifby-fifth  street,  as  shown  by  the  map,  and  as  the 
court  must  judicially  know,  being  ten  blocks,  exceeds  2,700 
feet.  No  effort  was  made  to  stop  the  train,  but  near  Sixtieth 
street,  it  was  running  so  slow  that  a  man  could  overtake  it — 
not  more  than  six  mil^  an  hour.  A  scientific  witness  says 
they  ought  to  have  stopped  within  300  feet,  and  their  own 
conductor  says,  that  going  at  eight  miles  an  hour  they  could 
have  stopped  in  600  to  800  feet.  Yet  they  ran  six  blocks,  or 
over  1600  feet,  before  they  stopped,  and  they  had  but  four 
brakemen  for  all  this  long  train.  If  there  is  not  sufficient 
evidence  of  negligence  here  to  be  considered  by  the  jury,  then 
it  is  hard  to  conceive  of  a  case  where  negligence  could  be  estab- 
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liflhed,  nnldBB  it  were  ezpreBsly  admitted  by  the  defendant  or 
hiB  Bervant. 

Thomas  M.  Norths  for  the  defendants. 
I.  The  defendants  did  not  commit  any  negligent  act,  or 
omit  any  dnty  which  they  owed  the  plaintiff. 

1.  They  were  running  their  train,  as  authorized  by  their 
charter,  upon  land  purchased  by  them  from  the  plaintiff  for 
the  purpose  of  a  railroad.  The  land  on  which  the  hose  was 
laid  was  at  the  time  the  defendants'  private  property.  Their 
title  had  not  been  divested,  nor  had  the  public  acquired  any 
title,  nor  was  this  part  of  the  11th  avenue  open  or  graded. 

2.  The  train  was  passing  at  the  usual  time,  and  had  been 
running  at  the  usual  speed  till  it  approached  this  locality, 
when  it  was  so  reduced  as  that  <at  59th  street  it  was  only  five 
or  six  miles  an  hour. 

3.  It  had  an  ordinary  engine,  the  ordinary  number  and  kind 
of  cars,  and  the  usual  number  of  brakemen  and  other  em- 
ployees, and  the  ordinary  appliances  for  stopping  the  train;  and 
it  is  quite  uncontradicted  that,  as  soon  as  the  eogineman  knew 
of  the  locality  of  the  fire,  or  of  any  necessity  for  stopping  his 
train,  he  at  once  used  every  means  in  his  power  to  stop,  and 
brought  his  train  to  a  stand  still,  as  sooii  as  it  was  possible  for 
him  to  do  so. 

4  No  principle  of  law  required  the  defendants  to  foresee  and 
provide  against  this  casualty.  As  to  their  passengers  and 
freight,  the  rule  is  of  course  different ;  but  as  to  the  plainti^ 
they  were  not  bound  to  know  that  the  hose  was  upon  the  track, 
nor  to  give  timely  notice  to  their  engpeman,  nor  to  provide  a 
more  powerful  head-light,  nor  extra  brakeman,  nor  patent 
brakes,  nor  other  means  beyond  those  usual  for  the  manage- 
ment of  that  train. 

II.  This  action  can  not  be  maintained  unless  the  court  are 
prepared  to  hold  tju^t;  l^e  owner  of  any  premises,  through 
which  hose  are  laid  to  extkiguish  fire  in  an  adjoining  house,  is 
liableHo  pay  for  all  losites  p  the  conflagration  traceable  to  his 
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negligently  interrupting  the  flow  of  water  through  the  hose, 
while  doing  lawful  acts  on  his  own  premises. 

III.  The  damages  sought  to  be  recovered  are  too  remote. 
They  are  neither  certain  in  their  nature,  nor  in  the  cause  from 
which  tiiey  proceed.  They  are  not  the  legal  or  natural  conse- 
quences of  the  acts  imputed  to  the  defendant. 

1.  In  cases  of  ddibertxte  or  malicums  wroAg,  the  law  affords 
liberal  relief;  and  in  case  of  mischievous  acts  injurious  to 
others,  the  party  in  the  wrong  is  often  made  answerable  for 
consequences  very  remote  from  the  original  act 

2.  But  in  cases  of  tort  without  aggravation,  where  the  con- 
duct of  the  defendant  can  not  be  considered  so  morally  wrong 
or  grossly  negligent  as  to  give  a  right  to  exemplary  or  vindic- 
tive damages,  the  extent  of  remuneration  is  restricted  to  the 
immedicste  consequence  of  the  act.  {Sedgwick  on  Dam' 
ages,  82.) 

3.  The  party  complaining  in  such  a  case  must  show  that 
the  particular  damages  in  respect  of  which  he  proceeds  are  the 
legal  and  natwral  consequences  of  the  wrongful  act.  (Clark 
V.  Bravmy  18  Wend.  2*8,  229.  HiUckina  v.  Hutchina,  7  SHI, 
104  Academy  of  MvMc  v.  HackeU,  2  HiU.  217.  TerwiUi" 
ger  v.  Wa/nda^  17  N.  Y.  Rep.  63.  And  see  Grain  v.  Petrie^ 
6  HiU,  522 ;  Lamb  v.  StonCy  11  Pidt.  534 ;  ^  Kennedy  v.  Bay, 
22  Barb.  514 ;  1  Ohitty  Plead.  388 ;  8  East,  3 ;  2  Taunt.  314 ; 
19  JoA».228;  21  Wend.3^;  16  N.  Y.Bejp.4S9;  DonndlY. 
Jones,  13  Ala.  B.  490,  quoted  in  Sedg.  on  Dam.  p.  83 ;  An^ 
thony  V.  Slaid,  11  Mete.  290.)  See  remarks  in  Sedg.  on  Dam. 
pp.  87,  88,  on  the  case  of  Dewint  v.  WiOse,  (9  Wend.  325.) 

lY.  After  the  hose  was  cut,  a  part  of  the  property  subse- 
quently destroyed  (the  shingles)  might  have  been  removed  and 
saved.  It  would  be  unjust  to  hold  the  defendants  responsible 
for  their  being  left  there  to  bum  up. 

V.  The  ordinance  offered  in  evidence  was  properly  rejected. 
{Brown  v.  Buffalo  and  State  Line  Bailroad  Co.,  22  N.  T. 
Bep.  191.  Altreuter  v.  Hudson  Biver  Bailroad  Co.,  2  E.  D. 
Smith,  151.)     This  locality  was  in  no  sense  a  street. 

VI.  Other  exceptions  to  evidence  ire  also  untenable. 
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B0BIBT6OH,  J.  The  track  where  the  hose  of  the  fire  de^ 
partment  reoeiyed,  the  injury^  which  temporaijly  prevented  the 
use  of  water  to  extinguish  the  flames  in  the  plaintiff's  build- 
dings,  was  the  ordinaiy  railroad  track  of  the  defendants.  The 
train  which  injured  the  hose  arrived  at  the  usual  time  at  which 
it  habitually  arrived  at  such  locality ;  it  came  down  with  its 
ordinary  speed ;  no  means  were  provided  beforehand  to  notify 
the  defendants  that  their  track  was  occupied  in  an  unusual 
manner.  There  is  no  evidence  that  such  hose  could  be  seen 
by  the  defendants'  employees  on  such  train,  n>6re  ihan  sixty 
feet  in  front  of  the  engine,  and  the  engineer  testified  he.  did 
not  see  it.  No  data  were  furnished,  on  the  trial,  rendering  it 
imperative  on  such  employees  to  know  that  such  hose  was  on 
the  track,  even  if  they  Imew  the  exact  location  of  the  fire, 
which  was  several  hundred  feet  from  such  track,  and  they  were 
not  bound  to  infer  the  existence  of  the  hose  from  the  existence 
of  the  fire.  The  shouting  of  a  fireman  within  several  blocks 
of  the  file,  of  the  danger  to  the  hose,  could  not  have  been 
heard  amid  the  noise.  The  engineer  reversed  tiie  engine  as 
soon  as  he  was  notified  of  something  wrong,  whidli  was  with- 
in a  few  blocks  of  the  hose,  and  all  the  brakes  were  immedi- 
ately applied.  The  speed  of  the  train  had  been  diminished 
to  that  of  four  or  five  miles  an  hour,  and  it  was  in  process  of 
bemg  stopped  altogether  when  it  cut  the  hose. 

No  effort  was  made  to  prevent  the  consequences  of  negli- 
gence on  the  part  of  the  defendants,  by  removing  the  hose  out 
of  the  way  of  the  engine,  or  preventing  its  being  cut  by  draw- 
ing it  off  into  the  ditch  adjoining  the  track,  by  uncoupling  the 
lengths  or  otherwise,  or  raising  it  so  as  to  avoid  going  und^ 
the  wheels.  {Ohaae  v.  N.  T.  Oentral  B.  B.  Oo.,  24  Barh.  273.) 
The  only  effort  made  was  to  stop  the  engine  by  shouting.  The 
defendants'  train  was  furnished  with  the  ordinary  means  of 
stopping  it;  which  weye  promptly  used.  Patent  brakes  (Crea- 
mer's) not  then  fuUy  tested,  were  not  used.  Without  notice  to 
the  defendants'  employees  of  the  presence  of  the  hose  on  that 
occasion,  in  sufficient  time  to  have  stopped  the  engine  going 
at  its  ordinary  speed  before  reaching  it,  they  were  not  respon- 
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eible  for  the  result  The  mere  existence  of  a  fire  within  five 
or  six' hundred  feet  of  their  track,  if  its  loealitj  could  be  de* 
termined  with  certainty  ten  blocks  off,  was  not  notice  to  Atop 
the  train.  The  gradual  slackenii^  of  speed  on  this  occasion 
seems  to  have  been  more  intended  to  comply  with  the  shout- 
ing and  prevent  injury  to  the  crowd,  or  avoid  some  unknown 
demger,  than  to  protect  the  hose.  How  a  hose  carriage  with  a 
red  lantern  suspended  behind  becomes  a  signal  of  danger  is^ 
not  explained.  The  mere  desultory  orderf  of  firemen  or  others 
to  stop  a  train,  did  not  call  upon  the  engineer  to  do  so,  with* 
out  notice  of  some  dai^^ ;  and  none  was  notified.  If  a  rail^  I 
road  company  were  bound  to  stop  its  trains  every  time  any 
one  ordered  tiiem  to  do  so,  mthoui  giving  any  reason,  or  every 
time  ^ere  was  a  fire  near  its  track^  its  basineas^  would  be^ 
seriously  interrupted. 

Knowing  the  time  of  the  arrival  of  the  train,  there  was 
time  enough  after  the  arrival  of  the  fire  engines,  to  have  placed 
sentinels  fur  enough  up  the  line  of  the  road  to  notify  the  train 
of  tiiB  difficulty  in  time  to  stop  it. 

Besides  this,  the  act  of  the  'defendants  was  not  the  imme^ 
diate  cause  of  the  injury  to  the  plainti£b ;  it  was  only  imme- 
diately the  cause  by  destroying  the  instruments  used  to  prevent 
injury.  It  is  true,  they  were  tiien  actually  in  use,  but  the 
same  principle  must  govern  if  they  were  just  being  prepared 
to  be  used  or  on  their  way,  or  even  kept  in  readiness  for  xd& 
If  the  hose  cart  was  on  its  way  to  the  fire  and  interrupted  by 
illegal  obstructions  in  the  street,  or  injured .  by  a  locomotive, 
tiie  plainti£b  might  have  lost*the  benefit  of  it ;  or  if  any  one 
negligently  lost  the  key  of  its  house,  S9'  that  it  could  not  be 
got  out  in  time,  or  if  any  one  having  contracted  to  repair  the 
hose  within  a  certain  time,  failed  to  doit;  in  all  these  cases 
the  negligence  of  the  delinquent  party  might  more  or  less  con- 
tribute to  the  result  of  destroying  the  plaintiflb'  property,  yet 
as  a  result  of  the  negligence,  the  consequences  would  be  too 
remote  to  make  him  liable  for  damages.  Where  there  is 
neither  willful  mischief,  contract  or  firaud,  (Olark  v.  Brcwuy 
18  Wend.  223,  229;  Anthony  r. Blaid,  11  ife^o.  290;  Acad^ 
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emy  of  Music  v.  Hackett^  2  HiU.  217 ;)  and  even  in  case  of  a 
contract,  if  there  was  no  fraud,  (Blanchard  v.  JB?y,  21  Wend. 
3^,)  only  the  immediate  conseqaences  are  to  be  compensated 
for.  Besides,  the  determination  of  the  amount  lost  by  the 
defendants'  negligence,  would  be  very  vague  and  speculatiye. 
(Butler  Y.  Kent,  19  John.  223.)  A  witness  on  this  trial  tes- 
tified that  many  of  the  articles  might  have  been  saved  if  they 
had  been  carried  away. 

None  of  the  exceptions'  to  evidence  were  well  taken.  The 
exceptions  must  be  overruled,  the  motion  for  a  new  trial 
denied  with  costs,  and  the  defendants  allowed  to  enter  judg- 
ment * 

Babboub^  J.  concurred  in  this  opinion. 

WmTB,  J.  (dissenting.)  Abstractly  considered,  the  act  of 
cutting  a  fire  hose  is  not  tortious  or  negligent.  It  may  be- 
come so  when  considered  in  connection*  with  some  other  fact ; 
such  as  that  it  was  cut  by  a  stranger  and  without  or  against 
the  will  of  the  owner;  or,  as  is  chai^ged  in  this  case^  that  the 
cutting  of  it  deprived  some  person  of  a  benefit  or  advantage^ 
of  a  value  appreciable  in  money,  which  he  was  then  lawfully 
enjoyii^  from  its  use. 

Cutting  or  destroying  fire  hose,  provided  for  use  by  a  com- 
munity, when  no  fire  existed,  and  the  hose  was  not  in  actual 
use  at  the  time  of  the  cuttii^,  would  not  give  a  member  of 
ihat  community,  whose  house  should  afterwards  be  burned 
down,  a  right  of  action  for  damages  caused  by  the  destruction 
of  his  house,  although  it  might  be  ever  so  probable  or  dear  that 
if  the  hose  had  not  been  cut,  its  use  would  have  enabled 
the  owner  of  the  house  to  extinguish  the  fire  and  save  his 
property.  The  damages  would  in  that  case  be  too  remote ; 
that  is,  they  would  be  so  remote  that  other  acts  or  negligences 
intervening  might  be  chargeable,  to  some  extent,  with  tiie  dis- 
aster ;  and  courts  will  not  speculate  in  such  cases,  in  order  to 
determine  whether  any,  or  how  much,  of  the  damage  is  due  to 
a  particular  act  complained  of. 
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But  in  the  present  instance,  the  hose  was  actually  convey- 
ing water  upon  the  plaintiffs'  burning  building,  and  rapidly 
extinguishing  the  fire,  when  it  was  cut.  The  plaintiff  was 
instantly  deprived  by  this  act  of  the  flow  of  water  upon  his 
house,  and  the  flames  that  had  been  going  out  under  the  action 
of  the  hose,  immediately  rose  and  destroyed  that  and  other 
property  owned  by  him.  It  would  be  difficult  to  state  a  case 
of  more  direct  or  immediate  damage  resulting  from  a  specific 
act:  Injuries,  for  example,  sustained  by  being  thrown  from  a 
wagon  in  consequence  of  the  wheel  being  knocked  off  by 
ooming  in  contact  with  an  obstruction  negligently  left  in  the 
carriage  way,  would  seem  to  be  a  more  remote  damage  than 
the  one  under  consideration ;  and  yet  such  an  injury  has  never 
been  regarded  as  too  remote  to  permit  the  maintenance  of  an 
action  for  damages  caused  by  it. 

That  the  hose  wlui  the  property  of  the  fire  department  can| 
not  affect  the  question.  The  plaintiff  was  in  the  enjoymoit 
'  of  the  use  of  the  hose  by  the  will  and  authority  of  the  depart- 
ment ;  and  the  defendants  had  no  more  right  to  deprive  him 
of  that  use  than  if  he  were  the  absolute  owner  of  the  hose. 
But  besides  this,  the  fire  department  is  a  municipal  oiganin- 
tion  to  the  services  of  which  every  citi£en  is  entitled,  notwith- 
standing that  the  members  of  the  department  give  their  ser- 
vices voluntarily.  They  are  vested  with  many  privileges  in 
consideration  of  the  labors  and  risks  they  undergo,  and  their 
services,  so  long  as  they  continue  members  of  the  department, 
are  matters  of  duty  and  obligation,  and  not  naked  gratuities. 
No  fireman  could  destroy,  or  take  up  and  carry  away  a  hose 
while  it  was  actually  playing  upon  a  burning  building,  with- 
out subjecting  himself  to  civil  and  perhaps  criminal  proceed- 
ings, if  it  should  appear  that  the  building  was  destroyed  in 
consequence  of  his  act. 

The  learned  judge,  on  the  trial,  disregarded  the  objection, 
that  the  damages  alleged  to  have  been  caused  by  the  defend- 
ants were  too  remote,  and  I  refer  to  the  point  tiius  particu- 
larly only  because  the  case  has  been  already  twice  before  the 
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ooart  upon  appeal,  and  npon  each  occasion  the  objection  was, 
to  some  extent,  discussed,  but  not  decided. 

On  the  question  of  negligence,  I  tiiink  the  learned  justice 
who  tried  the  cause,  erred'  in  directing  the  jurj  to  find  a  ver- 
dict for  the  defendants.  There  was  testimony  that  the  engi- 
neer of  the  train  could  plainly  see  the  location  of  the  fire  at 
or  about  Fifteenth  street,  a  distance  of  half  a  mile ;  that  at 
Fifty-ninth  street,  more  than  one  thousand  feet  from  the  loca« 
tion  of  the  hose,  he  was  called  to,  and  saw  and  heard  a  fire* 
man  shouting  to  him  to  stop  ;  that  the  train  was  then  almost 
instantly,  by  a  reversal  of  the  engine,  brought  down  from  a 
speed  of  eighteen  or  twenty  miles  to  a  rate  of  about  four  (3ir 
five  miles  an  hour ;  that  there  was  a  crowd,  or  nnmb^  of  fire- 
men all  along  the  track  in  front  of  tiie  locomotive ;  but  tha^ 
mstead  of  stopping  the  train  altogether,  as  some,  if  not  all, 
of  the  testimony  shows  that  he  might  have  done  before  it  had 
reached  Ihe  hose,  he  ran  it  along  the  residue  of  the  way 
smoolhly  at  that  rate  of  four  or  five  miles  an  hour  until  he 
cut  the  hose.  . 

There  is  no  testimony  in  the  case  that  does  not  show  that 
the  train  could  have  been  stopped  on  that  up  grade  inside  of 
dght  hundred  feet ;  there  is  testimony  that  it  could  have  been 
stopped  within  two  hundred  or  three  hundred  feet;  and  there 
is  testimony,  as  I  have  already  observed,  that  the  eo^eer 
was  warned  to  stop,  considerably  more  than  eight  hundred  feet 
north  of  the  hose  that  was  destroyed.  The  evidence  in  the 
case  would  justify  the  jury  in  believing,  if  so  disposed, 
that  the  engineer  did  not,  at  the  time,  think  it  necessary  to 
stop  the  train  absolutely ;  but  that.flfter  reversing  the  engine, 
to  use  a  railroad  word,  he  only  etotoed  the  train,  putting  it  at 
a  low  rate  of  speed,  and  expecting  to  stop  if  any  obstruction 
appeared,  before  any  damage  could  be  done.  In  this  he  was 
mistaken ;  and  if  tiie  jury  should  conclude  that  he  acted  as 
is  here  supposed,  the  defendants  should  bear  the  consequences 
of  his  error.  With  respect  to  the  proof  that  was  given  of 
what  the  servants  of  the  defendants  saw,  or  did  not  see  of  the 
impending  danger,  I  will  remark,  that  it  is  not  the  fiu^ 
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that  a  defendant  or  his  servants  mistook,  or  nnsapprehended 
or  &iled  altc^ther  to  see  certain  appearances  or  objectS|  that 
can  excuse  him.  The  true  inquiry  is,  was  there  any  tiling 
that  he  might  have  seen,  or  heard,  that  would  have  been  suffi-^ 
cient  to  notify  and  put  him  upon  his  guard  against  a  near 
danger  ?  In  cases  of  this  character  an  engineer  or  conductor 
entrusted  with  so  much  dangerous  power,  should  be  held  to 
the  strictest  rules  in  its  use  and  management;  and  when 
warned  of  danger  ahead,  he  should  be  required  to  stop  his 
train  altogether,  and  ascertain  the  nature  of  the  difficulty  in 
his  way. 

The  questions  are  fairly  presented  in  this  case. 

1st.  Were  the  defendants'  servants  notified  that  there  was 
danger  in  proceeding  further  ?  and 

2d.  Could  they,  after  such  notice,  have  stopped  the  train 
before  reaching  tiie  fire  hose  ? 

If  the  jury  should  find  affirmatively  upon  these  questions, 
and  render  a  verdict  for  the  plainti£F,  I  do  not  believe  it  could 
be  set  aside  as  againist  evidence. 

I  think  the  corporation  ordinance  limiting  the  speed  of 
travel  on  the  streets  of  the  city  was  properly  excluded.  The 
track  of  the  railroad  at  that  point  was  not  at  that  time  one 
of  the  streets  of  the  city  regulated  and  thrown  open,  for  pub- 
lic use  as  a  street. 

So  also  there  was  no  error  in  admitting  the  deed  offered  by 
the  defendants.    It  might  have  been  important  for  them  to 
show  that  they  were  not  trespassers  in  running  their  cars  upon 
that  track.  But  proof  of  the  defendants'  ownership  of  the  track 
or  way  where  the  hose  crossed  it,  would  not  affect  the  plain- 
tiff's right  to  recover,  if  otherwise  entitled.    The  right  toi 
temporioily  intarupt  travel  by  running  fire  hose,  when  neees- 1 
sary  for  subduing  a  fire,  across  a  street  or  public  way  in  the  I 
dity  of  New  Yoric,  is  one  that  can  not  be  questioned.    To 
deny  its  existence  would  be  often  equivalent  to  giving  over' 
tiie  city  to  a  general  conflagration ;  and  for  a  private  road  or 
street  interpoeied  between  a  hydrant,  or  other  supply  of  water, 
and  a  fire,  no  greater  exemption  can  be  claimed. 
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In  my  opinion,  upon  the  ground  that  there  was  sufficient 
testimony  in  the  case  to  require  that  it  should  he  suhmitted 
to,  and  passed  upon  hy  the  jury,  a  new  trial  should  be  ordered, 
with  costs  to  abide  the  event. 

New  trial  denied. 


BoBXBT  Labtbb,  Jr.  plaintiff,  vb.  Thb  Amxxlqks  Fbmalb 
GuABDiAN  Society,  defendants. 

In  an  action  agunst  a  corporation,  for  a  breach  of  a  contract  by  tSi^  agent  to 
employ  the  plaintiff  as  the  printer  of  a  periodical  published  by  them,  where 
the  only  OTidenoe  of  the  authority  of  the  agent  to  make  suoh  oontnct  was  the 
&ct  that  he  waa  daily  employed  about  their  business  in  their  building,  and 
paid  the  plaintiff  for  his  work,  or  certified  his  bills  upon  which  the  treasnier 
paid  him,  and  that  the  paper  for  printing  Was  received  from  and  returned  to 
the  defendants*  establishment  by  the  plaintiff;  Slid  that  this  was  not  boA- 
dent  proof  of  a  contract  binding  upon  the  defendants.  * 
(Before  Bobbbtbov,  Whitb  and  Babboub,  JJ.) 

Heard  June  10,  1868 ;  decided  December  80, 1868. 

Exceptions  taken  on  the  trial,  and  directed  by  the  court  to 
be  heard  in  the  first  instance  at  the  general  term,  and  judg- 
ment meanwhile  to  be  suspended. 

The  defendants  in  this  action  were  a  corporation.  The 
cause  was  tried  on  the  26th  of  January,  1863,  before  Justice 
BoBEBTSON  and  a  jury.  The  material  facts  appear  in  the 
opinion  of  the  court. 

Moses  My,  for  the  plainti£f. 

I.  The  contract  and  the  withdrawal  of  employment  from 
the  plaintiff  were  clearly  proved  at  the  trial  The  ruling  of 
the  court  upon  the  question  of  damages,  was  evidently  upon 
the  theory  that  admitting  the  contract  to  be  the  defendants 
they  were  entitled  to  put  an  end  to  it  at  pleasure.  The  ob- 
jections to  lihe  evidence  as  to  damages  were  general,  and  were 
not  put,  nor  were  the  rulings  made  upon  the  ground  of  irregu- 
lar order  of  proofii.    The  court  having  by  those  rulings  ex- 
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duded  all  evidence  as  to  damageB,  it  became  immaterial  and 
TUseleBB  for  the  plaintiff  to  proceed  with  prooft  that  the  contract 
was  actually  made  with  the  defendants. 

II.  There  was  sufficient  evidence  to  go  the  jury  that  Angell 
was  the  agent  of  the  defendants,  and  the  maUng  of  this  con- 
tract was  within  the  scope  of  his  authority  as  such  agent. 

1.  The  conduct  of  Angell  in  his  general  identification  with, 
and  management  of  the  defendants'  business,  at  their  place 
of  business ; 

2.  The  representations  made  by  Angell  as  to  his  express 
authority  to  bind  the  defendants  by  this  particular  contract ; 

3.  The  subsequent  dealings  of  the  defendants  with  the 
plaintiff  under  this  contract,  were  admissions  that  the  contract 
was  theirs  from  the  beginning.  (Long  L  B.  B.  Oo.  v.  Mar- 
guandj  6  N.  T.  Leg.  Oh.  160.  Steam  Naviga.  Co.  v.  Weedy 
17  Barb.  378.    Hoyt  v.  Thompson's  Exr.  19  N.  Y.  Bep.  208.) 

4.  The  pleadings  establish  it. 

5.  Wheth^  the  making  this  contract  for  the  defendants  was 
within  the  scope  of  Angell's  authority  or  not,  his  conduct  and 
that  of  the  defendants  themselves  were  such  as  to  raise  the 
reasonable  inference  in  the  mind  of  the  plaintiff  that  it  was, 
and  thus  to  estop  the  denial  of  it  by  the  defendants.  {Per-- 
him  V.  Washington  Ine.  Co.,  4  Ootoen,  645.) 

m.  Whether  Angell  was  originally  authorized  to  make  the 
contract  on  behalf  of  the  defendants  or  not,  their  subsequent 
dealings  with  th^  plaintiff,  under  the  contract,  whereby  they 
accepted  its  benefits,  was  a  ratification  of  the  contract.  (Fis- 
ter  V.  La  Bwy  dc.  15  Barb.  323.) 

lY.  The  court  erred  in  the  rulings  upon  the  question  of 
damages. 

1.  The  withdrawal  of  the  work  from  the  plaintiff  was  a 
direct  violation  of  contract,  and  entitled  him  to  damages.  By 
the  terms  of  the  contract  the  plaintiff  was  to  have  the  work 
so  long  as  he  should  do  it  in  a  ^^workmanlike  manner,"  and  he 
had  made  aU  his  business  engagements  and  arrangements^  and 
had  made  great  expenditures  and  incurred  great  liabilities  in 
expectation  of  continued  employment. 
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2.  The  fact  that  the  contract  was  for  an  nnoertain  period  in 
no  way  affected  the  validity  of  any  part  of  it.  A  contract 
may  be  determinable  upon  the  happening  of  an  uncertain  con- 
tingency,  as  well  as  upon  the  maturing  of  a  certain  date.  The 
authorities  are  numerous  im  which  this  doctrine  is  practically 
recognised.  MiMtertonv.  The  May&r^  dtc.  (7  HUl,  61  ^)  JoneM 
▼.  Shears^  (7  Gar.  and  Payne^  346 ;)  are  instances  of  them. 
Neither  McLees  v.  Eale,  {10  Wend.  426,)  nor  Falmer  v. 
Vandenberghy  (3  id.  199,)  establish  a  contrary  principle  as 
applicable  to  the  facts  of  this  case. 

John  E.  PairsonSy  for  the  defendants. 

I.  The  contract  was  not  made  with  the  defendabts  directly, 
and  there  was  no  evideQce  of  Angell's  authority  to  bind  them 
to  it.  Agency  can  not  be  established  by  the  acts  or  dedara^ 
tionc^  of  the  agent  only.  (1  Gotffen  and  MUPs  Notes  iSo  PML  on 
Ev.  p.  412,  3(2  ed.)  There  was  no  attempt  made  to  prove 
that  Asxgell  bad,; on  any  other  oceasiob,  made  ady  similar  con- 
tract whidh  the  defendai^ts  had  approved,  or  of  which  ihey 
knew.  Nor  did  the  plaintiff  seek  to  prove,  in  any  other  way, 
implied  authority  to  Angell.  « 

~  n.  It  did  not  appear  that  the  defendants  ever  knew  of  the 
existence  of  the  contract,  so  thatof  oourselliere  could  be  no 
evidence  of  any  ratification  of  it  by  tfa^m.  {Seymour  v.  IFyo- 
Jtojf,  6  8dd.  213.  Nixon  Y^Pidmer,  4  id.  398.  Gorham  v. 
OiUeyT  Ooweuj  739i)  • 

in.  The  agreement,  that  the  contract  should  be  binding  on 
the  defendants,  as  long  as  the  plaintiff  did  the  work  in  a 
workmanlike  manner,  was  hot  suatained  by  any  mutual  obli- 
gation binding  the  plaintiff  for  any  length  of  time,  and  so 
would  have  been  void  even  had  the  agency  of  Angett  been 
etftablashed.  The  defendants  could  not,-^  in  the  language  of 
the  plaintiff 's  witness,  Henry^  be  '^perpetually  bound,  with- 
out some  corresponding  agreement  perpetually  binding  the 
plaintiff,  nfiuch  a  ieontract  is  determinable  hj  either  party  at 
amy  time! 
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lY.  Had  the  plaintiff  establifihed  tbe  defendants'  liability, 
the  damages,  as  to  which  evidence  was  excluded,  were  too 
remote. 

Bt  the  Ooubt,  WmTB,  J.  The  plaintiff  in  this  action 
allq^ee  that  he  made  a  contract  with  the  defendants,  by  the 
terms  of  whioh  he  was  to  do  the  press-work  of  a  newspaper, 
or  periodical,  pnblished  by  them  semi-montbly,  for  certain 
stipulated  wages  or  compensation,  and  that  this  employment 
was  to  be  continued  to  him  so  long  as  he  did  the  work  in  a 
workmanlike  manner;  and  his  complaint  further  states, -that 
at  the  expiration  of  one  year  the  defendants  took  the  work 
from  him,  against  his  will,  and  refdsed  to  employ  him  any 
longer,  although  he  tendered  his  services,  and  requested  them 
to  give  him  the  work. 

The  defendants  deny  the  making  of  the  aUeged  contract 
with  the  plaintiff,  but  state  that  he  did  press-work  for  thdm, 
and  deny  that:' he  did  it  in  a  workmanlike  manner;  and  they 
also  allege,  that  at  or  near  the  close  of  the  year  he  reftised  to 
do  the  work  except  for  higher  wages,  which  he  demanded. 

The  proof  on  the  trial  was,  that  the'  plaintiff  made  a  written 
contract  of  the  character  stated  in  the  complaint,  with  one 
Angell,  who  professed  to  be  authorized  by  the  defendants  to 
make  such  contract,  on  their  behalf;  and  it  also  appeared, 
that  the  plaintiff  did  press- work  under  that  contract  for  one 
year,  but  that  some  of  it  was  not  done  in  a  workmanlike  man- 
ner; that  towards  the  close  of  the  year  he  complained  to  Angell 
of  tiie  inadequacy  of  the  compensation  or  wages  he  received, 
and  claimed  a  higher  rate  of  pay.  But  no  proof  was  given, 
that  Angell  had  authority  to  make  the  special  contract  above 
mentioned,  so  as  to  bind  the  defendants  by  it ;  the  only  proof 
of  his  agency  being,  that  he  was  daily  engaged  in  and  about 
the  defendants'  business  and  building,  and  paid  tiie  plaintiff 
for  his  work,  or  certified  the  bills  for  it,  so  that  the  treasurer 
of  the  society  paid  him ;  and  it  also  appeared  that  the  paper 
for  the  press-work  was  received  from  and  returned  to  the 
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defendants'  eatablisliment  by  the  plaintiff ;  there  was  no  tes- 
timony to  show  that  the  defendants  had  any  knowledge  that 
the  special  contract  was  made,  or  knew  that  the  plaintiff  was 
doing  work  for  them  otherwise  than  from  day  to  day,  and  at 
their  will  and  option  as  to  its  duration  and  extent. 

Upon  this  testimony  the  court  at  the  trial  dismissed  the 
complaint  on  the  ground  that  the  contract  or  agreement  set 
up  by  the  plainjfciff  had  not  been  proved ;  in  which  decision  I 
can  discover  no  error.  And  the  making  of  the  contract  not 
bfflng  proved,  the  leanied  judge  was  necessarily  right  in  ex- 
cluding, as  he  did  at  the  trial,  testimony  offered  to  show  dam- 
i^B  sustained  from  a  refusal  of  the  defendants  to  comply  with 
its  alleged  stipulations. 

The  motion  for  a  new  trial  should  be  denied,  and  judgm^t 
rendered  in  &vor  of  ihe  defendants  upon  the  decision  of  the 
judge  at  special  term,  with  costs,  including  the  costs  of  this 
appeal 


The  Sun  Mutual  Insubancb  Company,  plaintiflGs  and  ap- 
pellants, V8,  Joseph  D.  Davis  and  others,  defendants  and 
respondents. 

A.  and  B.  beizig  Jointly  interested  in  the  shipment  and  sale  of  merchandiM, 
agreed  that  aa  part  of  such  Joint  enterprise,  A.  shonld  procure  insoranoe  on 
anch  merchandise  for  the  benefit  of  both,  and  at  their  Jomt  expense.  A.  sub- 
sequently procured  such  insurance  on  such  merchandise  from  the  plainti£^  by 
a  policy  insuring  him,  loss  payable  to  <<whom  it  might  concern,**  and  agreed 
that  the  parties  for  whom  such  insurance  was  effected  should  pay  the  pnadr 
urns  of  insurance  agreed  upon  therefor. 

SM  that  in  such  case  the  policy  was  obtained  in  pursuance  of  the  original 
agreement  with,  and  authority  from,  B.  That  A.  had  authority  to  bind  B.  for 
the  payment  of  the  premiums  and  did  so.  That  the  terms  of  the  policy  did 
not  vary  the  liability  of  B.,  agahist  whom  jointly  with  A.  the  plaintiflb  were 
entitled  to  recorer  the  premiums  doe. 

(Before  Bobbbtbon,  Ch.  J.,  Oabyiv  and  McCubn,  JJ.) 
Heard ,  1864 ;  Decided  June  7, 1861 
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Tms  was  an  appeal  from  an  order  sustaining  a  deninrrer  to 
the  plaintiff's  complaint,  made  by  Justice  Babboub,  on  the 
21st  day  of  December.  1866. 

The  complaint  alleged  that  two  firms,  WilUam  Grove  &  Oo., 
of  New  York,  and  Davis  &  Toscano,  of  Gnba,  entered  into  a 
partnership  to  buy  and  ship  sugars  from  Cuba  to  New 
York ;  that  it  was  agreed  between  all  the  partners,  that 
"  Grove  &  Co./'  the  members  of  the  firm  in  New  York,  were 
to  iosnre  the  goods  so  shipped  at  the  joint  and  equal  expense 
of  both  firms,  out  of  the  proceeds  of  the  shipments.  That  on 
being  advised  of  the  shipments,  ^^  Wm.  Grove  &  Oo.^  applied 
to  the  plaintiffs  to  insure  the  goods  for  the  joint  and  equal 
account  and  interest  of  all  the  defendants.  And  that,  in  con-* 
sideration  of  the  premiums  agreed  to  be  paid  by  the  new 
copartnership,  the  plaintiffs  did,  in  an  open  policy,  for  whom 
it  may  concern,  and  upon  which,  by  its  terms,  shipments  of 
the  said  description  were  applicable,  and  which  policy  had  been 
effected  by  and  in  the  name  of  Wm.  Grove  &  Go.  some  time  pre- 
vious, allow  the  risks  to  be  entered;  that  the  defendants  paid, 
on  account  of  said  premiums,  $444.24^  and  that  there  remained 
a  balance  due  and  owing  &r  which  they  asked  judgment. 

• 
J.  F.  Choate^  idr  the  plaintiffii,  appellants. 

W.  H.  AfUlum,  for  the  defendants  Davis  &  Toscano, 
respondents. 

I.  The  defendants,  Davis  &  Toscano,  are  not  liable  as  ben- 
eficially interested,  there  being  no  privity  of  contract  between 
the  insurance  company  and  any  party,  except  William  Grove 
&  Go.  The  policy  being  in  the  usual  form,  insuring  them  in 
consideration  of  premiums  paid,  loss  payable  ^^to  whom  it 
might  concern." 

1.  The  terms  of  the  policy  as  set  forth  in  the  complaint,  are 
plain  and  unambiguous.  William  Grove  &  Go.,  and  they  alone, 
are  the  parties  to  whom  the  plaintiff  is  to  look  for  the  pre^ 
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mitiinsy  and  no  parol  evidence  can  now  be  adduced  to  change 
the  nature  and  effect  of  that  contract. 

2.  The  contract  was  widi  William  Grove  &  Co.,  and  any 
credit  for  the  prenuums  was  given  to  them.  The  remedy  of 
the  insu^r  is  confined  to  the  party  to  whom  the  credit  is 
given.  (See  2  Dtier  on  Insurance^  301^  and  English  c(i&e9 
cUed.)  . 

3.  These  views  are  particularly  pertinent  to  an  open  running 
policy^  like  that  mentioned  in  the  complaint,  intended,  doubtless, 
to  cover  the  general  business  of  the  insured,  in  regard  to 
which  the  company  must.look  for  their  premium  expressly  to 
the  firm  with  whom  the  contract  is  made. 

II.  They  are  not  liable  as  partners  of  William  Grove  &  Oa 
in  this  particular  adventure. 

1.  The  policy  does  not  treat  the  two  firms  as  partners.  It 
is  made  with  "  William  Grove  &  Co."  alone.  "  Where  any 
contract  is  made  by  one  partner  upon  his  own  exclusive  credit, 
he  alone  is  liable  therefor,  and  the  partnership,  although  the 
money,  property,  or  other  contract  is  for  their  own  proper  use 
and  benefit,  and  is  applied  thereto,  will  in  no  manner  be  liable', 
therefor."     (Story  on  Partnership^  212.) 

2.  Not^thstanding  their  copartnership,  either  of  the  copart- 
ners may  contract,  on  his  own  account  and  make  himself  alone 
liable  for  merchandise,  although  bought  for  copartnership 
account,  if  the  vendor  chooses  to  accept  him.  (Opinion  of 
Parker,  J".,  Sylvester  v.  Smithy  9  Mass.  R.  121.) 

3.  The  only  exception  to  this  rule  is  the  case  of  dormant 
partners ;  because,  in  general,  it  may  be  claimed  that  a  man 
can  not  be  said  to  agree  to  look  exclusively  to  one  person,  when 
he  is  not  aware  that  there  is  another  interested.  This  reason, 
however,  will  not  apply  to  the  present  case,  because  the  form 
of  the  policy  in  favor  ''of  whom  it  may  concern"  is  in  &ct  a 
recognition  and  allowance  of  assignees,  dormant  partners,  or 
any  one  else  who  can  prove  an  interest. 

4.  The  plain  meaning,  therefore,  of  this  policy  is,  that  the 
plaintiffs  look  to  ''William  (Jrove  &  Go."  alone  for  the  pay* 
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mentof  the  premiums,  with  full  knowledge  that  others  sre 
interested/  being  willing  that  all  the  world  should  claim  ihe 
benefits  of  the  insurance,  provided  they  proved  interest. 

III.  Davis  and  Toscano  not  being  liable  either  as  persons 
interested  or  as  partners,  the  demurrer  should  be  sustained. 

By  thb  Ooubt,  MoOunk,  J.  In  discussing  the  merits  of 
this  demurrer,  we  are  not  warranted  in  looking  at  the  &cts  in 
any  other  light  than  as  the  complaint  presents  them,  because 
the  interposition  of  a  demurrer  admits  the  truth  of  all  the 
all^ations  contained  in  the  complaint,  and  the  only  question 
to  be  determined  is,  whether  a  judgment  entered  upon  these 
&cts  would  be  good  and  valid  in  law.  I  am  clearly  of 
opinion  they  would  warrant  the  entry  of  a  judgment  thereon^ 
in  &vor  of  the  plaintiffs. 

The  policy  declared  on'  is  an  open  policy,  and  is  in  the  ordi* 
nary  form,  and  contains  the  usual  clause,  for  whom  it  may  • 
concern,  and  it  had  been  effected  by  William  Grove  &  Co., 
before  the  partnerslup  between  them  and  Davis  &  Toscano  was 
'formed,  yet  the  company  had  a  right  to  select  their  risks  there- 
under, and  as  they  thought  proper  to  assume  these  risks  in 
consideration  of  the  premiums  agreed  to  be  paid  by  the  defend- 
ants, they  are  clearly  entitled  to  recover..  It  is  true  the  policy 
was  effected  in  the  name  of  William  Grove  &  Co.,  but  no  pre- 
sumption of  law  arising  on  the  face  of  the  policy  can  presume 
away  an  express  promise  made  afterwards,  by  other  parties,  for 
a  full  consideration.  Moreover,  one  half  of  the  sugars  entered 
under  the  risks  were  the  goods  of  Davis  &  Toscano,  and  under 
this  form  of  policy  they  had  a  right  to  enter  these  shipments 
as  risks,  and  consequently  they  had  an  interest  in,  and  were 
entitled  to,  the  benefits  of  the  policy,  and  by  virtue  of  mutual- 
ity of  contract  they  became  liable  to  the  insurers.  (3  Keni^a 
Com.  344,  9th  ed.    2  Gaineef  Rep.  203.) 

And  for  all  that  appears  in  the  complaint,  the  policy  may 
havjB  been  effected  by  Wm.  Grove  &  Co.,  in  their  own  name, 
to  cover  these  very  risks ;  at  any  rate,  the  complaint  alleges- 
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that  all  the  parties  agreed  to  pay,  or  be  reBpondble  for  the 
premiums  at  the  time  the  risks  were  entered,  and  it  was  for 
this  consideration  the  risks  were  assumed  by  the  company. 

It  may  be  remarked  here,  that  the  &cts  set  out  in  the  points 
offered  to  sustain  this  demurrer  can  be  conveniently  set  up  in 
the  form  of  an  answer. 

The  order  must  be  reversed ;  the  defendants  to  be  permit- 
ted to  withdraw  their  demurrer  and  answer  within  twenty 
days,  upon  payment  of  costs. 


CASES  OF  PRACTICE 


AVI> 


DECISIONS  IN  SPECIAL  PROCEEDINGS 


AT  THK 


GBNBBAL  AND  SPECIAL  TBBMS, 


AND 


AT  OHAMBSBS. 


Wu.  S*  Woods,  plaintiff  and  respondent,  V8.  Louis  F.  Dk 
FiOANxxss,  defendant  and  appellant 

1.  A  party  to  an  action  within  the  meaning  of  the  Code  is  one  ^ho  is  named 
plaintiff  or  defendant,  and  appears  on  the  record  as  such. 

2.  Thus,  where  the  nominal  defendant  was  the  president  of  an  miinoorporated  Joint 
stock  company,  and  the  demand  in  suit  was  agaiost  the  company  only;  Sdd, 
that  he  was  the  party  defendant,  and  might  be  required  to  submit  to  examina- 
tion as  such. 

8.  An  order  for  the  examination  of  the  adyerse  party  before  trial,  is  not  iuTalid 
because  the  Act  that  the  cause  is  at  issTie  does  not  appear  by  affidavit. 

4.  A  party  who  was  summoned  to  appear  for  examination  under  secti<m  S91  of 
the  Code  of  Procedure,  sent  his  attomey  on  the  return-day  to  claim  that  his 
examination  was  unauthorized.  Stld,  that  this,  if  not  a  waiver  of  his  rights  to 
mileage,  was,  at  least,  an  adminion  of  the  sufficiency  of  the  sum  which  had 
been  paid  to  him;  and  threw  upon  him  the  burden  of  showing  that  proper  mile- 
age was  not  tendered. 

5.  To  authorize  the  punishment  of  a  party  for  contempt^  in  reftising  to  be  exam^ 
ined  under  sections  89(M98  of  the  Code  of  Procedure,  it  need  not  appear  that 
ttie  misconduct  was  calculated  to,  or  did,  defeat,  impair.  Impede,  or  prejudice 
the  rights  or  remedies  of  any  parly,  as  required  by  2  Bevised  Statutes,  688, 
section  20,  in  ordinary  cases  of  contempt. 

(Before  Boswobth,  Ch.  J.,  and  Mohcbibf  and  Bobkbtsov,  JJ.) 
Heard  January,  2, 1868. 
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AJPPEAL  from  an  order  declaring  the  defendant  in  contempt^ 
uid  directing  that  hiB  answer  be  stricken  oat  unless  he  sub- 
mitted to  examination. 

This  action  was  brought  by  William  S..  Woods  and  others 
against  Louis  F.  De  Figaniere,  president,  &c.  The  demand 
in  suit  was  against  a  joint  stock  company,  of  which  the  defend- 
ant was  president.  A  summons  was  issued,  requiring  the 
defendant  to  appear  and  be  examined,  pursuant  to  section  391 
of  the  Oode.  The  defendant  declined  to  appear,  and  it  was 
subsequently  directed  that  an  attachment  issue  against  the 
defendant,  and  that  his  answer  be  stricken  but  unless  he 
appeared  and  submitted  to  examination.  From  this  order  the 
defendant  appealed. 

Daniel  M.  Porter j  for  the  appellant. 

I.  The  summons  for  the  appellant's  appearance  was  obtained 
without  any  proof  that  the  cause  was  at  issue,  which  is  neces- 
sary. (3  Sand/.  718.)  By  the  Revised  Statutes,  no  testi- 
mony could  be  taken  before  trial,  without  an  affidayit  spdA- 
fying  certain  facts  essential,  and  must  show  the  cause  is  at 
issue,  (1  Oode,  128 ;  6  Oowen,  400  ;  2  John.  478 ;  3  id.  259,) 
or  an  excuse  for  applying  before  issue.  In  all  cases,  an  affida- 
Tit  was  necessary.  The  copy  of  the  affidavit  must  be  serred. 
(3  Sand/.  719.  1  id.  713.)  By  section  392  of  the  Oode,  it 
is  substantially  enacted  that  the  judge  may  require  the  attend- 
ance of  the  party,  upon  the  proof  being  made  to  him  which 
would  authorize  a  conditional  examination.  An  affidavit 
showing  tiie  cause  is  at  issue  is  essential  to  the  application. 
(6  Coioen,  400.  3  Sandf.  718.)  Again,  by  the  law/a  party 
seeking  a  remedy  must  first  show  he  is  entitled  to  it  He  can 
not  get  an  order  or  process,  and  make  his  affidavits  afterwards. 
•  Before  a  party  can  institute  proceedings  which  he  intends  to 
make  the  foundation,  of  a  tortious  conviction  upon  any  action 
of  a  court  or  judge  by  order  or  other  process  issued  by  the  oourt 
or  judge,  the  fiicts  necessary  to  warrant  sudi  order  or  prooeea 
must  be  shown  to  the  judge,  and  tiie  party  be  served  with  tiie 
process.    The  parfy  must  show  that  he  has  taken  all  necessaiy 
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Steps,  and  that  all  the  events  have  happened  which  wonld 
authorize  the  jadge  or  court  to  grant  the  process  at.  the  time 
he  applies  for  the  process,  and  that  affidavit  must  he  served. 
(AUen  V.  Hendree,  6  Oowen^  400,  and  the  authorities  ubo/w 
cited.)  It  was  conceded  that  the  subpoena  had  once  been 
denied  by  the  chief  justice,  and  it  was  also  irregular  and  void« 
(Draper  v.  Senmngaen^  1  Bosw.  611.  LaFargev.  LaFarge 
Jnsuranoe  Cb.,  14  How.  Pr.  26.) 

II.  The  appellant  is  not  a  party  within  section  891,  but  the 
joint  stock  association  is.  The  judgment  will  be  not  against 
the  appellant,  but  against  the  association,  and  can  only  affect 
their  joint  property.  (3  B.  8.  5th  ed.  777.)  The  defendant 
is  not  sued  in  a  representative  capacity,  but  the  association  is 
sued  as  a  body,  by  serving  him,  and  in  his  name,  as  president. 
The  action  in  effect  is  as  if  against  a  corporation,  as  only  the 
property  of  the  whole  bddy  can  be  affect^  by  the  judgment. 
It  does  not  appear  that  the  appellant  is  a  member  of  the  asso- 
ciation ;  he  could  be  and  act  as  the  officer,  and  be  a  mere  clerk. 
Nor  does  the  fact  that  as  between  themselves  the  assodates 
are  copartners,  for  by  the  statute  they  are  for  the-  purposes  of 
this  action  a  body  aggregate.  It  can  not  be  claimed  where 
8  corporation  is  sued  through  its  president  that  he  is  the  party 
defendant,  but  the  corporation  is. 

III.  This  examination  can  not  be  based  upon  the  principle 
of  an  old  bill  of  .discovery,  nor  is  there  an  affidavit  of  iti9  neces- 
sity. (3  Sand/.  719.)  Again,  bills  of  discovery  were  allowed 
because  the  party  could  not  examine  his  adversary  at  the  'triaL 
The  Code,  which  abolished  the  discovery,  made  the  examina^ 
tion  at  the  trial  legal.  The  reason  for  the  discovery  ceasing,  it 
was  abolished.  By  giving  effect  to  that  part  of  the  order 
wMch  strikes  out  the  answer,  being  in  substance  the  answer  of 
many  persons,  would  but  punish  parties  who  had  committed 
no  offense.     (Andereon  v.  Johnson^  1  i<i*  713.) 

IV.  The  order  is  erroneous.  1.  It  is  not  alleged  therein  that 
the  misconduct  alleged  was  calculated  to  and  did  impair, 
defeat,  impede,^and  prejudice  the  rights  or  the  remedies  bf  the 
plaintiff,  which  the  court  must  find  and  embrace  in  the  order. 

Bob.— I.  39 
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(9  Paige,  372.  2  id.  183.  3  B.  S.  5th  ed.  852,  §§  1,  2. 
FeopU  V.  Comptan,  1  DucTy  512.)  2.  It  does  not  appear  that 
the  original  sammons  was  shown  to  the  appellant  3.  It  does 
not  appear  that  the  fees  of  the  witness  werer  i>aid  him,  as 
required  by  2  JS.  8.  401,  §  44. 

y.  The  order  appealed  from  directs  an  attachment  to  issue, 
and  is  made  at  special  term,  where  by  2  B.  S.  401,  §  46,  only 
the  judge  or  officer  issuing  the  summons  can  issue  his  warrant, 
and  bring  the  witness  before  the  officer.  Section  47  directs 
that  upon  the  party  being  brought  before  the  officer,  and  refus- 
ing to  be  e^mined,  the  officer,  by  warrant,  may  commit  him 
to  the  common  jail ;  by  these  sections,  no  other  than  the  judge 
or  officer  issuing  the  summons  can  act.  The  order  to  show 
cause  upon  which  this  motion  is  based,  is  for  non-attendanoe, 
and  not  for  refusing  to  be  examined.  If  the  order  was  for  the 
latter,  it  would  be  defective  under  section  48.  In  the  case  of 
Draper  y.  Henningaenj  (1  Bosw,  611,)  this  court  held  that,  by 
section  392  of  the  Code,  a  party  may  be  compelled  to  attend 
in  the  same  manner  as  a  witness  to  be  examined  conditionally. 
Beotion  394  declares  the  consequences  of  a  refusal  to  attend 
and  testify.  Bat  sections  390,  391,  are  all  the  sections  that 
prescribe  the  manner  in  which  the  examination  of  a  party  may 
be  had« 

Anthony  B.  Dyett,  for  the  respondents. 

By  the  Goubt,  Boswobth,  Gh.  J.  A  fiirther  considera- 
tion of  the  subject  matter  of  this  appeal  confirms  the  convic- 
tions formed  on  the  argument  before  me  at  special  tenu.  In 
addition  to  the  reasons  there  assigned  for  granting  the  order 
appealed  from,  the  following  seem  to  me  to  be  pertinent  and 
conclusive. 

1.  The  Code  declares  that  ^^  a  party  to  an  action  may  be 
examined  as  a  witness,  at  the  instance  of  the  adverse  party,'' 
(§  390,)  and  that  this  may  be  had  at  any  time  before  the  trial 
(§391.) 

What  does  the  Gode  here  mean  by  the  words^  ^'a  party  to 
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an  action  ?"  Clearly,  it  means  any  and  every  person,  who, 
throughout  its  provisions,  is  described  as  a  party  to  an  action. 
A  party  to  an  action  is  one  who  is  named  as  plaintiff  or  defend- 
ant, and  appears  on  the  record  as  such,  and  no  other  is  meant. 

The  title  "  parties  to  civil  actions"  prescribes  who  may  sue  . 
as  plaintiffs  and  who  may  be  sued  as  defendants. 

By  section  134,  the  summons  is  to  be  served  on  the  defend- 
ant personally,  except  when  served  on  a  corporation,  or  a  minor 
under  the  age  of  fourteen  years,  or  the  persons  named  in  sub- 
division three  of  that  section. 

Pleadings,  when  verified,  must  be  verified  by  the  paHt/j 
except  in  the  case  of  a  corporation,  or  where  they  are  verified 
by  an  agent  (Oodej  §  157,)  on  a  sufficient  excuse  being  shown 
therefor. 

The  summons  in  this  case  was  served  on  De  Figaniere  as  a 
party  to  the  action,  and  the  answer  is  verified  by  him  as  the 
defendant  in  the  action. 

All  the  provisions  of  the  Code,  as  a  general  rule,  when 
treating  of  parties  to  the  action,  mean  only  the  parties  to  the 
record,  whether  nominal  parties,  or  the  actual  parties  in  inter- 
est. And  where  a  plaintiff  or  defendant  is  but  a  mere  nominal 
party,  and  has  no  interest  in  the  event,  and  his  property  can  not 
be  touched  by  the  judgment,  he  alone  is  included  in  the 
description  of  a  party  to  the  action  ;  and  the  person  for  whose 
immediate  benefit  the  suit  is  prosecuted  or  defended  is  not 
included  in  the  description. 

Hence,  the  chapter  entitled  ^<  Examination  of  Parties,'' 
(§§  389,  395,)  after  providing  for  the  examination  of  "  a  party 
to  an  action,"  the  means  of  compelling  it,  and  the  penalties  of 
refusing,  declares  that  ^^  a  person  for  whose  immediate  benefit 
the  action  is  prosecuted  or  defended,  though  not  a  party  to  the 
action,  n^ay  be  examined  as  a  witness,  in  the  same  manner  and 
subject  to  the  same  rules  of  examination  as  if  he  were  named  a 
party." 

This  provision  demonstrates  that,  in  the  intent  and  meaning 
of  the  legislature,  only  those  named  on  the  record  as  plaintiffii 
or  defendants,  whether  suing  or  sued  in  their  own  right  or  in  a 
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rapresentative  capacity^  whether  having  aa  actual  interest  ia 
the  result  or  not,  are  parties  to  the  action,  and  sections  389 
and  395  are  as  applicable  to  one  party  as  another.  Whatever 
rights  one  party  has  under  these  sections,  every  other  party 
has ;  and  whatever  any  one  may  be  required  to  do,  in  the 
matter  of  submitting  to  an  examination,  every  other  one  may 
be  required  to  do. 

There  are  no  provisions  authorizing  a  discrimination  in  this 
regard  between  parties ;  none  are  exempted  from  a  liability  to 
be  examined  as  such. 

De  Figaniere  is  the  only  party  defendant  in  this  action.  He 
is  a  nominal  party,  and  is  so  named  in  the  statute  by  force  of 
which  he  is  sued.     (2  B.  S.  5th' ed.  TTT,  §  124) 

He  is  as  much  a  party  as  an  executor,  or  any  other  party 
named  in  section  375  of  the  Oode.  They  have  no  actual  int^^ 
est  in  the  result,  and  their  property  can  not  be  touched  on  a 
judgment  against  them,  not  even  for  the  costs  of  the  action, 
unless  charged  with  them  personally  for  mismanagement  or 
bad  £uth.  (§  317.)  This  defendant  is  described  in  that  sec- 
tion by  the  words,  ^^  a  person  expressly  authorized  by  statute'' 
to  prosecute  or  defend  an  action. 

The  joint  stock  company  is  not  a  party  to  the  action  :  it  10 
not  a  legal  entity,  and  as  such  can  neither  sue  nor  be  sued* 
The  individual  associates,  as  such,  are  not  parties.  The  action 
is  defended  for  the  immediate  benefit  of  the  joint  stock  com* 
pany,  but  that  is  not  a  party,  and  can  not  be  made  one.  It 
has  Ho  capacity  to  sue  or  be  sued,  as  such,  and  therefore  can 
not  appear  on  the  recoM  as  a  party. 

De  Figaniere  is  the  nominal  party  defendant,  and  the  only 
person  named  as  a  party  defendant ;  and  to  claim  immunity 
from  the  statute  compelling  a  party  to  submit  to  be  examined^ 
he  must  show  that  some  parties,  when  nominal  parties  only,  are 
exempt,  and  that  he  comes  within  the  dass  of  exempt  parties. 

This  has  not  been  shown.  On  the  contrary,  the  Code 
includes  all  parties  to  the  action,  whether  nominal  or  the  actual 
parties  in  interest ;  and  he  is,  therefore,  liable  to  be  examined 
thq  same  as  any  other  party. 
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2.  The  canse  being,  in  fact^  at  laBue,  the  notice  to  the  defend- 
ant to  appear  and  be  examined  was  regular,  and  the  giving 
of  it  entitled  the  plaintiff'  to  the. summons.  ^  No  affidavit  was 
requisite  to  authorize  a  judge  to  issue  the  summons.  {Oo'de^ 
§  392.    3  R.  S.  5ih  ed,  684,  §§  58,  59.) 

3.  It  does  appear  that  the  original  summons  was  shown 
to  the  defendant. 

4.  It  also  appears  that  the  defendant  was  paid,  and  accepted 
fifty  cents  as  his  fees,  and  that  he  was  served  in  New  York 
city.  And  it  further  appears  by  the  affidavit  of  Mr.  Porter, 
that  he,  in  behalf  of  the  defendant,  attended  before  the  judge, 
and  stated  as  the  reason  why  the  defendant  did  not  appear 
and  submit  to  an  examination,  '^  that  De  Figaniere  was  not  a 
defendant  nor  a  party,  but  that  the  association  was  the  party 
defendant,  and  not  said  De  Figaniere.  Consequently,  the 
defendant  did  not  appear,  and  that  deponent  made  this  state- 
ment to  the  court,  that  the  court  might  see  no  disrespect  was 
intended  to  the  court." 

Under  such  circumstances,  the  fact  that  possibly  De  Figa- 
niere was  entitled  to  mileage,  can  not  be  made  availaUe  unless 
it  affirmatively  appears  that  he  was  ;  and  even  tfaen,  it  ig 
doubtful  whether  he  did  not  waive  it. 

The  fact  that  the  order  does  not  declare  that  it  was  adjudged 
that  the  alleged  misconduct  was  calculated  to,  and  did  impair, 
defeat,  impede,  and  prejudice  the  rights^  or  remedies  of  the 
plaintiff,  is  immaterial  in  this  case. 

By  the  Code,  (§  394,)  ^'  if  a  party  refuse  to  attend  and  <te6* 
tify,  .  .  .  he  may  be  punished  as  for  a*  contempt,  .  .  .  and 
his  answer  be  stricken  out."  The  order  states  that  it  was 
found  as  a  fact,  that  he  did  not  appear  to  testify,  &c. 

The  statute  imder  which  the  decisions  in  9  Pcdgey  372,  and 
1  Duer,  512,  were  made,  renders  it  indispensable  to  a  valid 
conviction,  that  it  be  found  that  the  misconduct  ^^  was  calcu- 
lated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of"  the  party  complaining  of  such  mis- 
conduct.    (3  R.  8.  5th  ed.  849,  §  1  ;  862,  §  20.) 

In  a  proceeding  under  section  394  of  the  Code^  it  can  not  be 
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necessary  that  the  order  of  conviction  should  require  the  find- 
ing of  more  facts  than  under  that  section  need  be  established 
to  justify  the  imposition  of  the  fine,  or  the  striking  out  of  the 
defendants's  answer. 

The  order  appealed  from  should  be  affirmed. 


Lewis  8.  Levy,  plaintiff  and  respondent,  vs,  Anastasius 
Nicholas,  who  was  impleaded  with  Thomas  Stacy  et  al. 
defendant  and  appellant. 

Special  bail  fixed  as  such  can  not,  in  an  action  against  them,  as  such,  show  either 
in  bar  of  the  action,  or  in  mitigation  of  damages,  that  they  were,  before  the 
recoTery  of  judgment  against  their  principal,  and  &t  all  times  since,  have  been 
utterly  insolvent,  and  had  no  property  whateyer  that  could,  or  was  liable  to 
be  applied  towards  the  payment  of  such  judgment. 

(Before  Boswobth,  Oh.  J.,  and  Bobbrtson  and  Babboub,  JJ.) 
Heard  December  ^7,  1862;  decidtsd  April  6,  1863. 

This  was  an  appeal  from  an  order  sustaining  a  demurrer  to 
part  of  an  answer,  and  directing  judgment  for  the  plainti£f 
thereupon. 

The  action  was  brought  upon  an  undertaking  of  bail,  giyen 
by  the  defendants,  Thomas  Stacy  and  Anastasius  Nichols, 
upon  the  arrest  of  one  Edwin  B.  L'Amoureux,  upon  an  order 
of  arrest  granted  in  a  civil  action  against  him  under  the  Code 
of  Procedure.  i 

The  undertaking  was  in  the  usual  fonui 

The  complaint  alleged,  besides  the  arrest  and  execution  of 
the  undertaking,  in  the  sum  of  $2000,  that  the  plaintiff 
recovered  judgment  in  the  former  action  against  L'Amoureux, 
and  after  execution  against  property  issued  and  returned  un- 
satisfied,  had  issued  execution  against  the  person,  which  was 
returned  "  Not  found  ;"  and  that  the  condition  of  the  under- 
taking had  been  broken.  Judgment  was  therefore  demanded 
for  the  sum  of  $1300.08,  the  amount  of  the  judgment  against 
L'Amoureux. 
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The  defendant^  Nicholas^  answered,  denying  various  allega- 
tions of  the  complaint,  and  set  up  either  as  a  second  and  dis- 
tinct defense  as  to  the  claim  of  the  plaintiff  in  this  action,  or 
as  to  the  principal  or  some  part  thereof,  or  in  mitigation  of 
the  damages  (if  any)  to  be  recovered  in  this  action,  that  be- 
fore and  at  the  time  of  the  recovery  of  the  judgment  specified 
in  the  complaint,  and  also  before  and  at  the  respective  times 
of  the  issuing  and  return  of  the  two  executions  specified  in 
the  complaint,  and  of  each  of  them  respectively,  B.  L' Amour- 
eux  was,  and  ever  since  has  been,  and  still  is,  utterly  insol- 
vent, and  had  no  property  whatever  that  could,  or  ought  to 
be,  or  was  liable  to  be  applied  to,  or  towards  the  payment  or 
satisfaction  of  such  judgment  or  any  part  thereof. 

To  this  second  defense  in  the  answer  the  plaintiff  demurred. 
The  demurrer  was  argued  at  special  term,  in  October,  1862, 
before  Mr.  Justice  Babboub,  by  whom  it  was  sustained.  And 
judgment  was  thereupon  given  for  the  plaintiffs 

The  defendant  now  appealed. 

S.  Whitehomey  for  the  defendant,  appellant. 

8.  B.  H.  Judahy  for  the  plaintiff,  respondent,  cited  Peters^ 
dorffon  Bail,  351 ;  Gode,  §§  187, 291 ;  2  Chit  PI  ITT ;  1  id.  104, 
105 ;  Gilbert  on  Debt,  395  ;  McGreery  v.  Willett,  (23  How.  Pr. 
129 ;)  Benick  v.  Greer,  (4  Bosw.  384 ;)  2  JB.  S.  3d  ed.  479, 
§§34^6. 

By  the  Court,  Bosworth,  Ch.  J.  The  only  question  pre- 
sented by  this  appeal  is  whether  special  bail  who  have  become 
fixed  can,  in  an  action  against  them  as  such  bail,  show  either 
in  bar  of  the  action,  or  in  mitigation  of  damages,  that  before 
the  recovery  of  judgment  against  their  principal,  he  was,  and 
at  all  times  since,  has  been  utterly  insolvent,  and  had  no 
property  whatever  that  could,  or  was  liable  to  be  applied 
towards  the  payment  of  such  judgment. 

That  fact  is  not  one  of  tiiose  which  the  Bevised  Statutes 
(2  B.  S.  383,  §§  33,  34,)  provides  may  be  placed  or  presented 
as  a  ground  for  relieving  bail. 
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Oil  A  breach  of  the  bail  bond  given  on  the  arrest  of  a  de^ 
fendatkt,  conditioned  for  bis  appearance,  and  patting  in  bail, 
such  bail,  are  liable  for  the  amount  of  the  debt  or  d^nand 
against  the  principal ;  the  costs  of  the  original  sait  and  of  the 
suit  on  the  bond  (to  the  extent  of  the  penalty  of  such  bond.) 
(2  B.  S.  349,  §§  11,  12.  Id.  358,  §  12.)  And  special  bail 
who  have  !  become  fixed,  and  are  liable  as  such,  can  only  be 
reliev^  by  paying  the  judgment,  ag^ainst  their  principal,  (that 
not  being  la'iiger  than  the  sum  in  which  they  undertook  as  bail,) 
and  the  costs  of  the  action  against  themselves.  (Gfraham'a 
Pr.pp.  426.,  427.  Blaney  v.  Jffoft,  tmd  Same  v.  Hardell,  3 
Nev,  &  Matm.  629.  See  Stever  v.  Somherger^  24  Wend. 
275;  Oregory  v.  Levy,  12  Barb.  610;  Code,  §§  199,  [174^] 
and  200,  [176.] 

.  Such  was  clearly  the  measure  of  the  liability  of  special 
bail;  and  the  character  and  extent  of  the  relief  to  which  a 
plaintiff,  on  such  a  state  of  facts,  was  entitled  before  the  Code. 

Section  468  of  the  Code,  declares  that  ^'  all  rights  of  action 
given  or  secured  by  existing  laws  may  be  prosecuted  in  the 
manner  provided  by  this  act." 

Bight)^  given  or  liabilities  created  and  defined  by  existing 
laws,  are  npt  modified,  impaired  or  diminished  by  the  general 
provisions  of  the.  Code  prescribing  the  procedure  to  be  con- 
formed to  in  civil  actions^ 

The  order  should  be  affirmed. 

Bo^BRTSON,  J.  The  undertaking  of  the  defendants  was  that 
the  debtor  in,  the  former  suit  (L'Amoureux,)  should  at  all 
times  render  himself  amenable  to  the  process  of  the  court| 
duriug  ^e  pendency  of  the  action,  and  to  such  as  might  be 
issued  to  enforce  the  judgment  therein.  They  have  at  all 
times  authority  to  produce  the  person  of  the  debtor  in  their 
exoneration,  and,  the  plaintiff  in  such  action  was  entitled  to 
insist  on  the  production  of  the  body  or  payment  of  the  debt 
They  were  not  public  officers,  upon  whom  the  execution  of 
process  may,  devolve  even  against  his  will,  but  yolunteers,  such 
as  are  most  usually  friends  of  the  party  arrested.    The  order 
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of  arrest  would  be  of  little  avail  to  procure  the  payment  of  a 
debt,  if  the  sureties  for  his  appearance  could  refrain  from  pro- 
ducing his  body,  and  speculate  on  their  ability  to  prove  his 
insolvency,  when  the  most  important  witness,  himself,  might 
be  absent.  For  an  accidental  inability  to  produce  the  body 
of  the  debtor  at  the  time,  the  court  may  furnish  relief  {Bar- 
icr  V.  Ruaaellj  11  Barb.  303.)  But  if  negligent  or  indifferent 
in  attempting  to  produce  it,  the  law  implies  either  indemnity 
or  fraud,  and  makes  the  sureties  liable.  Bail  may  also  be 
substituted  for  the  actual  deposit  of  the  amount  for  which 
the  defendant  is  ordered  to  give  bail,  which  amount  would,  if 
given,  be  applied  immediately  to  satisfying  the  judgment. 
{Code,  §§  199, 200.)  The  change  of  security  ought  not  to  alter 
the  plaintiff's  rights.  Besides  this,  the  plaintiff  is  bound  to 
test  the  solvency  of  the  debtor,  by  executions  against  his 
property,  and  the  facility  of  procuring  his  person  as  a  pledge 
by  an  execution  against  it,  (2  R.  8.  382^  §§  29,  30,)  and  any 
fraud  or  collusion  in  mere  pretended  efforts  by  such  execu- 
tions, to  collect  the  amount  due,  deprives  him  of  the  right  to 
proceed  against  the  baiL     (Id.  383,  §  31.) 

The  Oode  of  Procedure  reenacts  the  cases  for  exonerating 
bail,  originally  provided  for  in  the  Revised  Statutes,  as 
amended  by  a  statute  passed  in  1845.  (2  B.  8. 382,%  22.  8e88. 
L.  of  1845,  ch.  231,  §  3.  Code,  §  191.)  One  of  them  is  the 
legal  discharge  of  the  debtor,  not  from  the  debt,  but  from 
the  obligation  of  rendering  himself  amenable  to  process,  show- 
ing that  the  plaintiff  was  to  have  the  money  or  the  defend- 
anf  1^  body,  if  amenable  to  process  as  aecurity  for  the  debt. 
The  same  principle  is  laid  down  in  elementary  works. 

I  therefore  concur  in  affirming  the  order  appealed  from* 

Order  affirmed,  with  costs. 
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James  C.  Willet,  plaintiff  and  respondent,  P8.  Chables 
Lassalle,  who  was  impleaded  with  Theodore  Galliardet 
et  cU.^  defendant  and  appellant. 

1.  In  an  action  by  a  sheriff  upon  an  undertaking  given  to  him  hj  a  defendant 
arrested  under  an  order  of  arrest  in  a  civil  action,  it  is  not  necessary  to  allege 
in  the  complaint,  that  he  had  not  delivered  the  order  of  arrest  and  undertak- 
fng  to  the  plaintiff's  attorney  in  such  former  action,  as  required  by  section  192 
of  the  Code  of  Procedure,  in  case  such  attorney  demands  it 

2.  Any  exoneration  of  the  sheriff  fh>m  liability,  by  such  delivery  and  the  omis- 
sion of  the  plaintiff  to  except  to  the  bail,  and  the  consequent  liability  of  such 
bail  to  the  plaintiff  in  such  action,  must  come  from  and  be  set  up  by  the  defend- 
ant afflrmatiTely,  as  matter  of  defense  in  his  answer. 

8.  It  is  not  necessary  to  allege  in  the  complaint  in  such  action,  that  any  action 
has  been  brought  against  the  sheriff. 

4.  It  is  not  essential  to  aver  in  teiTUs  that  the  undertaking  was  delivered ;  nor 
does  an  averment  that  it  was  under  seal  vitiate. 

5.  The  measure  of  damages  in  such  an  action  is  prima  f  me  the  whole  amount  of 
the  undertaking. 

(Before  Robbbtsov  and  Moitbll,  JJ.) 

Heard  March  8, 1868 ;  Decided  April  6, 1868. 

This  was  an  appeal  from  an  order  oyemiling  a  demnrrer  to 
the  complaint. 

The  action  was  brought  by  the  plaintiff  (Willet)  late  sheriff 
of  the  city  and  county  of  New  York,  against  the  defendants, 
Galliardet,  D'Homergue  and  Lassalle,  on  an  undertaking  given 
by  the  defendants  on  the  arrest,  in  a  former  action,  of  the 
defendant  Galliardet. 

The  complaint  contained,  in  substance,  the  following  : 

^'  That  the  plaintiff,  at  the  times  therein  mentioned,  was 
sheriff  of  the  city  and  county  of  New  York.  That  about  the 
7th  day  of  June,  1858,  one  Hiram  Cranston  commenced  an 
action  in  this  court,  against  one  of  the  defendants,  Galliardet, 
for  an  assault  and  battery,  and  upon  affidavits  of  a  cause  of 
action  at  the  time  of  the  commencement  thereof,  obtained  from 
one  of  the  justices  of  this  court  an  order  of  arrest,  directed  to 
the  plaintiff,  as  such  sheriff,  commanding  him  to  arrest  the 
defendant,  Galliardet,  and  hold  him  to  bail  in  the  sum  of 
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$8000  in  Buch  action,  and  to  return  such  order  to  the  plain- 
tiff's attorneys,  Whiting  &  Clark,  at  a  certain*  place,  No.  40 
Park  Row,  in  the  city  of  New  York,  on  the  15th  day  of  June, 

1858.  Which  order,  about  the  same  day,  was  delivered  to  the 
plaintiff,  as  such  sheriff,  to  be  executed.  By  virtue  of  which 
order  the  plaintiff  being  such  sheriff,  on  the  same  day,  took 
and  arrested  Galliardet  by  his  body,  and  detained  him  in  cus* 
tody,  as  such  sheriff.  And  while  the  defendant,  Q-alliardet, 
being  so  arrested,  was  in  the  custody  of  the  plaintiff,  as  such 
sheriff,  by  virtue  of  such  order  of  arrest,  on  the  same  day,  at 
the  city  of  New  York,  he  gave  bail  to  the  plaintiff ;  that  is  to 
say,  the  defendants,.  D'Homergue  and  Lassalle,  as  bail  and 
sureties  for  the  defendant,  Galliardet,  jointly  with  him,  by 
their  writing  obligatory,  commonly  called  '^  an  undertaking,^' 
signed  and  sealed  by  the  defendants,  and  dated  on  the  same 
day,  undertook,  in  the  sum  of  $8000,  that  the  defendant  Gal- 
liardet, should  at  all  times  render  himself  amenable  to  the 
process  of  this  court  during  the  pendency  of  such  action,  and 
to  such  process  as  should  be  issued  to  enforce  the  judgment 
therein. 

That  Cranston,  on  the  30th  day  of  July,  in  the  year  1859, 
obtained  judgment  against  the  defendant  Galliardet,  in  this 
court^  for  the  sum  of  $9,024.44,  damages  and  costs  ;  a  tran- 
script of  which  judgment  was  duly  filed  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  on  the  Ist  of  August, 

1859.  On  the  same  day,  Cranston  issued  an  execution  against 
the  property  of  Galliardet,  directed  to  the  sheriff  of  the  city 
and  county  of  Ne'w  York  aforesaid  ;  whereby  such  sheriff  was 
commanded  to  satisfy  such  judgment  out  of  the  personal  prop- 
erty of  the  debtor  within  his  county,  or  if  sufficient  personal 
property  could  not  b^  found,  then  to  satisfy  it  out  of  his  real 
property  situated  in  such  county  on  the  day  when  such  judg- 
ment was  docketed,  or  at  any  time  thereafter,  in  whosesoever 
hands  the  same  might  be,  and  return  such  execution,  in  sixty 
days  after  the  receipt  thereof,  to  the  clerk  of  this  court.  Such 
execution,  indorsed  with  a  direction  to  levy  and  collect  such 
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sum  of  ^9,02444,  with  interest  and  fees,  was  received  by  such 
sheriff  on  the  said  day  and  year  aforesaid. 

That  such  execution  was  afterwards,  in  October,  1859, 
retumed*by  such  sheriff  of  the  city  and  county  of  New  York, 
wholly  unsatisfied.  And  thereupon,  afterwards,  in  November 
following,  Cranston  issued  an  execution  against  the  person  of 
the  defendant  GaUiardet,  directed  to  the  sheriff  of  the  city  and 
county  of  New  York,  commanding  him  to  arrest  such  judgment 
debtor  and  commit  him  to  the  jail  of  his  county  until  he  should 
pay  the  said  judgment,  or  be  discharged  according  to  law. 
Which  execution  was  also  indorsed  with  a  direction  to  the 
sheriff  to  collect  such  sum  of  $9,024.44,  besides  interest  and 
fees ;  and  was  afterwards,  in  January,  1860,  returned  '^  Not 
found."  By  reason  whereof,  a  right  of  action  accrued  to  Crans^ 
ton,  tod  an  action  had  been  commenced  by  him  against  the 
plaintiff,  by  reason  of  the  neglect  of  the  defendants,  D'Homer- 
gue  and  Lassalle,  to  keep  and  render  the  defendant  Ckdliardet, 
at  all  times  amenable  to  the  process  of  the  court,  issued  to 
enfbroe  the  judgment  in  the  action  therein  between  Cranston 
and  Galliardet,  according  to  the  terms  and  conditions  of  their 
undertaking  before  set  forth.  It  concluded  by  laying  the  dam- 
ages at  $8,000,  for  which  sum  the  plaintiff  claimed  judgment. 

The  defendants,  Lassalle  and  iVHomergue,  demurred  to  this 
complaint,  and  assigned  as  their  ground  of  demurrer  that  it 
did  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  argued  at  special  term,  in  April,  1862, 
before  Mr.  Justice  White,  by  whom  it  was  overruled,  holding 
that  the  complaint  of  the  plaintiff,  as  sheriff,  need  not  negative 
the  performance  either  by  himself  or  the  defendants,  who  were 
sureties,  of  all  th^  acts  which  might  have  left  the  defendants 
liable  in  the  former  action  only  to  the  plaintiff  therein,  but 
that  performance  of  such  acts  must  be  pleaded  affirmatively 
by  the  defendants,  if  they  desired  to  present  them  as  a 
defense. 

From  the  order  entered  thereon  the  defendant,  Lassalle, 
appealed. 
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F.  B.  Oovdenrtj  for  Hie  defendant,  appellant. 

I.  Upon  the  facts  stated  in  the  complaint^  the  plaintiff  does 
not  show  himself  entitled  to  recover.  He  does  not  arer  either 
that  he  has  suffered  any  damage,  or  is  likely  or  liable^  suffer 
any.  That  he  is  the  holder  of  the  bail  bond,  or  entitled  to 
sue  on  it  That  it  (the  bail  bond)  was  ever  delivered  to  any 
one  or  made  to  any  one,  or  in  fact  <3ver  made  at  all.  That  he 
comes  within  any  of  the  cases  provided  by  the  Oode.  That 
the  action  in',  which  Galliardet  was  arrested  was  ever  pros- 
ecuted to  judgment,  or  execution  ever  issued  on  said  judgment. 
There  is  no  allegation  that  the  plaintiff  is  the  owner  of  the 
bond.  These  fistcts  being  material,  the  complaint  is  insufficient. 
{Bodi  V.  Butger's  Fire  Insurance  Oo,,  6  Bomv.  23.) 

n.  It  being  made  the  duty  of  the  officer  to  return  the  pro- 
cess, together  with  the  undertaking  of  the  bail,  to  the  plain- 
tiff's  attorney,  {see  Gode,  §  192 ;  3  B.  8.  5th  ed.  739,)  it  is  to 
be  presumed  that  he  performed  that  duty.  If  he  did,  upon 
the  allegatioiis  of  the  oomplaint,  he  has  no  standing  in  court. 

III.  There  is  nothing  in  the  complaint  bringing  this  case 
within  any  of  the  provisions  of  sections  193,  201,  or  203. 

I Y.  A  sheriff  is  not  entitled  to  look  to  the  bail  except  when 
they  fail  to  justify,  and  in  that  case  he  can  only  recover  the 
^^  damages  which  he  may  sustain  by  reason  of  such  omission.'^ 
{See  Loosey  v.  Orser^  4  Bosw.  391.)  And  there  is  no  allega- 
tion on  either  point. 

y.  There  is  no  analogy  between  cases  brought  under  the 
Oode  and  those  prosecuted  under  the  old  practice,  as  far 
as  the  capacity  to  sue  is  concerned.  Formerly,  the  bond  was 
made  directly  to  the  sheriff!  It  was.  necessary  that  the  plain- 
tiff should  allege  this  fact  with  great  particularity,  as  upon 
this  depended  his  ability  to  sue.  {See  2  GMt  on  Pleading^ 
449.)  Under  the  present  practice,  the  undertaking  bdongs  to 
the  plaintiff  in  the  action  wherein  the  order  of  arrest  was 
granted.  There  being  no  aU^ation  to  the  contrary,  it  is  fair 
to  presume  that  the  bail  bond  is  now  in  Oranston's  hands. 

YI.  The  complaint  describes  the  instrument  upon  which  the 
plaintiff  seeks  to  recover  against  the  defendants  as  a  ^^  certain 
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writing  obligatory^  commonly  called  'an  nndertaking/  signed 
and  sealed  by  the  said  defendants,  &c. ; "  but  it  does  not  state 
that  it  was  made  to  any  one,  which  is  essential  in  a  bond. 
(See  B^rrilCs  Law  Diet,,  tH.  Bond.)  There  being  no  obligee 
mentioned  in  the  instrnment,  the  plaintiff  should  show  some 
particular  state  of  facts,  or  some  special  provision  of  law,  as  a 
foundation  for  his  right  to  recover. 

YII.  The  sheriff  had  no  right  to  retain  the  undertaking.  It 
belonged  absolutely  to  the  plaintiff,  who  alone  has  a  right  to 
sue  upon  it.    (§  192.) 

YIII.  The  bail  bond  or  undertaking  is  a  bond  of  indemnity. 
Something,  therefore,  should  beall^ed  to  show  that  the  sheriff 
had  suffered  some  loss,  or  incurred  some  liability  for  which  he 
was  entitled  to  be  compensated.  He  simply  says  that  he  is 
sued  for  an  escape,  and  therefore  entitled  to  the  fitce  of  the 
bond  and  interest.  If  the  plaintiff's  theory  is  right,  he  oould 
recover  the  full  amount  and  interest,  whereas  he  might  defeat 
any  claim  by  Cranston,  by  proving  the  insolvency  of  Gkd- 
haxdet. 

IX.  It  is  difficult  to  avoid  the  inference,  after  a  carrful 
perusal  of  the  complaint,  that  Willet  and  Cranston  have  con- 
federated against  the  defendants,  and  that  any  contest  between 
them  over  the  absent  body  of  Q-aUiardet  is  postponed,  in  tiud 
hope  that  these  defendants  may  be  offered  up  as  scapegoats. 
The  defendants,  on  the  other  hand,  claim  that,  as  sureties, 
they  are  bound  only  according  to  the  strict  letter  or  precise 
terms  of  their  contract,  and  are  considered  as  favorites  of  the 
law,  ( Wright  v.  Johnsony  8  Wend.  512,  and  cases  died;) 
that  they  shoulil  not  be  driven  to  trial  without  knowing  pre- 
cisely on  what  grounds  they  are  to  be  charged. 

J.  B.  Whiting  y  for  the  plaintiff,  respondent. 

I.  The  complaint  sets  forth  all  the  &cts  necessary  to  con- 
stitute a  perfect  cause  of  action. 

II.  The  execution  of  the  undertaking  fixes  the  diaracter  of 
the  parties  as  bail  to  the  sheriff  The  statute  enabling  the 
sheriff  to  give  notice  to  the  plainti£^  and  providing  for  excep- 
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tioa  and  justificatioii,  is  for  the  benefit  of  the  sheriff  alone. 
The  bail  have  nothing  to  do  with  it.  Whether  the  sheriff 
gives  notice,  and  the  bail  do  not  justify,  or  if  he  omits  to  give 
the  notice,  which  he  may  do  designedly  or  from  iHglect,  he 
still  becomes  liable  as  bail.  {Oode,  §§  201,  203.  Van  Duyne 
v.  Ooope,  1  Hill,  557.  In  re  Taylor,  7  How.  Pr.  214.  Buck- 
man  v.  Garnley,  9  id,  180.  Sartos  v.  Merceques,  Id,  188.) 
III.  The  sheriff,  on  an  escape,  may  immediately  take  his 
remedy  for  a  breach  of  the  condition  of  the  bond.  {Hinds  v. 
Doubleday,  21  Wend.  223.) 

By  the  Ooubt,  Bobkbtson,  J.  This  is  an  action  on  an 
undertaking  given  by  the  defendants  to  the  plaintiff,  on  his 
arrest  of  the  defendant  Galliardet,  under  an  order  in  an  action 
by  a  third  person  (Mr.  Oranston)  against  ^such  defendant. 
The  undertaking  is  in  the  usual  form,  promising  'that  such 
defendant  should  at  all  times  render  himself  amenable  to  the 
process  of  the  court  during  the  pendency  of  the  action,  and  to 
such  process  as  should  be  issued  to  enforce  the  judgment 
therein. 

The  complaint  shows  that  such  third  person  (Oranston) 
obtained  judgment  against  the  defendant  Galliardet ;  issued 
an  execution  against  his  property,  which  was  returned  unsatis- 
fied, and,  also,  afterwards  an  execution  against  his  body,  which 
was  returned  by  the  officer  to  whom  it  was  directed,  not  found. 
These  facts,  in  an  action  against  the  present  plaintiff,  by  the 
plaintiff  in  such  action,  would  be  enough  to  charge  the  former 
with  liability  for  an  escape  of  the  defendant  therein. , 

The  following  are  the  only  questions  on  the  merits  arising 
in  this  case. 

First  Was  the  undertaking  sued  upon  ever  an  obliga- 
tion to  the  plaintiff,  and  could  he  ever  have  maintained  an 
action  upon  it  ?  If  so,  did  it  ever  cease  to  be  so,  and  by  what 
means  ? 

Second.  Is  there  any  presumption  of  law  in  favor  of  the 
defendants,  that  the  sheriff  ever  relieved  himself  of  all  respon- 
sibility for  the  production  of  the  defendant's,  body,  in  the 
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original  action,  upon  final  process,  by  the  delivery  of  the  order 
of  arrest,  his  return  thereto,  and  a  copy  of  the  undertaking 
in  suit,  to  the  attorney  for  the  plaintiff  in  such  action  ? 

Third.  As  incidental  to  the  second  question,  does  the  lia- 
bility of  the  defendant  vary  by  the  undertaking  being  to  the 
plaintiff  in  this  action  instead  of  the  plaintiff  in  the  original 
action? 

The  plaintiff,  on  the  arrest  of  the  former  defendant,  was 
liable  as  if  he  were  bail,  in  case  of  an  escape,  rescue  or  failure 
of  the  bail  to  justify,  ,or  of  a  deposit  in  th^ir  place,  (Code^ 
§  201,)  and  he  may  put  in  bail  to  surrender  the  defendant 
(Code,  §§  201,  193  to  196  inclusive,)  He  is  only  exonerated 
by  the  delivery  of  the  order  of  arrest,  return  aad  certified  copy 
of  the  undertaking  to  the  attorney  for  the  plaintiff  in  the 
original  action,  and  the  omission  by  such  attorney,  to  refuse 
such  bail*  for  ten  days,  or  by  the  justification  of  the  same,  or 
new  bail.  (§§'l92, 193.)  During  all  this  time  until  justifica- 
tion,  the  bail  are  liable  to  the  sheriff  (§  203.)  By  the  jus* 
fcification  he  is  relieved  and  the  bail  become  liable  to  the 
plaintiff  in  the  action.  There  is  no  allegation  in  the  com* 
plaint,  of  the  delivery  of  such  documents,  or  non-refusal  to 
accept  the  bail. 

In  the  next  place  the  delivery  of  the  order  of  arrest  and 
other  documents,  to  the  plaintiff's  attorney,  authorized  by  the 
192d  section  of  the  Code,  is  not  a  duty  of  the  sheriff  to  any 
of  the  parties  in  the  action  ;  it  is  a  privilege  by  which  he  re* 
lieves  himself  from  responsibility,  and  until  he  does  it,  the 
baQ  are  bound  to  him,  but  are  not  obliged  to  justify.  If  it 
were  a  duty,  it  would  cleanly  not  be  one  either  to  the  defend- 
ant in  the  action,  who  can  do  nothing  to  enforce  it,  or  his  bail, 
who  arc  not  benefited,  and  can  only  be  harmed  by  it,  by 
being  required  to  justify.  The  defendants  have  a  right  to  set 
up  the  same  defenses  in  an  action  by  the  present  plaintiff  on. 
their  undertaking,  as  they  would  were  it  brought  in  the  name 
of  the  plaintiff  in  the  former  action.  Whatever  damages  the 
plaintiff  is  liable  for  to  the  Icttter,  he  can  recover  from  the 
defendants,  and  they  are  the  same  as  the  plaintiff  in  the  for^ 
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mer  action  could  recover  had  he  assumed  the  benefit  of  the 
undertaking  and  sued  upon  it.  There  is,  therefore,  no  ground 
for  presuming,  in  favor  of  the  defendants,  that  the  sheriff  ex- 
onerated himself  by  delivering  the  proper  documwits  to  the 
attorney  for  the  plaintiff  in  the  former  suit.  That,  if  the 
fact  be  so,  should  be  set  up  as  affirmative  matter  of  defense. 
The  defendants  are  neither  better  nor  worse  off  than  if  the 
plaintiff  in  the  former  action  were  the  plaintiff  in  this.  In 
fact,  the  question  to  whom  bail  shall  be  liable,  is  entirely  a 
matter  of  election  between  the  sheriff  and  the  plaintiff  in  the 
action.  .  They  are  bound  to  produce  the  defendant's  body, 
when  required  by  a  final  process,  and  if  they  do  not,  to  indem- 
nify the  party  actually  injured  thereby. 

It  is  settled  that  the  sheriff  is  not  obliged  to  wait  until  he 
is  sued,  in  order  to  make  the  bail  liable,  (Hinds  v.  Doubleday 
21  Wend,  223,)  and  therefore  the  allegation  in  the  cdmplaint^ 
6f  the  institution  of  an  action  against  him,  is  immaterial 
The  omission  to  allege  expressly  that  the  judgment  stated  to 
have  been  recovered  was  so  in  the  action  originally  referred  to 
in  the  complaint,  is  aided  by  the  rest  of  the  averments  Advan- 
tage can  only  be  taken  of  it  by  a  motion  to  make  the  com- 
plaint more  definite  and  certain.  The  statute  does  not  require 
the  undertaking  to  be  delivered  to  any  one,  but  merely  to  be 
executed  by  the  bail,  (§  187,)  which  is  termed  giving  bail. 
(§  186.)  It  is  not  a  mere  contract,  it  is  a  stipulation  in  court, 
or  recognizance,  which  enures  to  the  benefit  of  the  party  en- 
titled. A  seal  can  not  do  it  any  harm.  Formerly  a  bail  bond 
was  in  form  to  the  sheriff,  but  the  law  permitted  a  plaintiff, 
when  assignee  of  it,  to  sue  upon  it,  even  when  other  assignees 
could  not  sue  in  their  own  name.  The  present  practice  is  per- 
haps simpler  and  equally  efficacious. 

Unless,  therefore,  it  is  to  be  assumed  that  the  plaintiff  re- 
lieved himself  firom  responsibility  by  delivering  the  proper  doc- 
uments to  the  attorney  for  the  plaintiff  in  the  former  action, 
which  does  not  appear  in  the  complaint,  it  shows  a  clear  lia- 
bility on  the  part  of  the  defendants. 
.  I  do  not  see  how,  if  the  judgment  had  been  said  to  have 
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been  recovered  in  the  same  action  in  which  the  order  of  arrest 
was  issued,  and  the  allegations  respecting  a  seal  to  the  under- 
taking and  the  commencement  of  a  suit  against  the  plaintiff 
had  been  omitted,  a  better  complaint  could  have  been  drawn. 

The  defendants  may  be  able  to  set  up  and  prove  fietcts  in 
mitigation  of  damages,  but  prima  /ctcie  the  plaintiff  in  the 
original  action  was  entitled  to  recover  the  whole  amount  of 
the  original  bail,  against  the  present  plaintiff,  and  of  course 
he  is  equally  entitled  to  recover  the  same  against  the  present 
defendants. 

The  order  overruling  the  demurrer  in  this  case  must  be 
affirmed,  with  costs. 


Louis  Fignolst,  plaintiff  and  appellant,  vs.  Darius  Gxkr 
et  cU,  defendants  and  respondents. 

1.  The  denial  of  a  motion  to  set  off  jadgmenta  ia  not  a  bar  to  an  action  to 
compel  anch  tet-off. 

2.  A  debt  alwolutely  aaaigned  to  a  atranger,  pending  the  litigation,  and  before 
Judgment,  can  not  be  set  off  against  another  debt  But  on  motion  it  may  be, 
in  an  action.  • 

8.  At  law  8et-ofl&  are  regulated  and  controlled  by  the  statate,  and  both  demanda 
must  be  liquidated  by  Judgment  before  a  aet-oif  can  be  had.  But  as  in  equity 
the  statute  does  not  control,  the  demands  need  not  be  liquidated  in  order  to 
be  set  off. 

(Before  Mohcbibf  and  Movbll,  JJ.) 

Heard  January  24, 1S68;  decided  Ifardi  8, 1868. 

This  was  an  appeal  from  an  order  denying  a  motion  for 
leave  to  serve  an  amended  complaint,  and  also  for  leave  to 
renew  a  motion  for  an  injunction,  and  also  for  an  iqjnnction 
restraining  the  collection  of  a  judgment  in  fietvor  of  the  de- 
fendant, Darius  Gleer,  against  the  plaintiff,  and  also  for  leave 
to  make  Elias  8.  Young  and  James  A.  Buthven  parties  de- 
fendants to  the  action. 

The  amended  complaint,  upon  which,  in  part,  the  motion 
at  special  term  was  founded,  alleged  that  an  action  was  com- 
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menced  in  this  court,  by  the  defendant,  Darius  Greer,  against 
the  plaintiff,  to  recover  a  debt  due  to  Q-eer,  on  the  6th  of 
March,  1854;  that  on  the  12th  of  April,  1855,  the  plaintiff 
in  that  suit  recovered  a  judgment  for  $761.81 ;  that  an  appeal 
was  taken  thereupon  to  the  general  term  of  this  court,  where 
the  judgment  was  affirmed  on  the  26th  of  February,  1856, 
and  judgment  for  costs  of  the  appeal,  amounting  to  $80.26, 
entered ;  that  the  defendant  in  the  judgment  appealed  to  the 
Court  of  Appeals,  where  the  judgment  was  affirmed  on  the 
11th  of  December,  1858,  with  costs  amounting  to  $220.33 ; 
that  the  costs  of  the  two  appeals  were  paid  to  Messrs.  Young 
&  Buthven,  who  were  the  plaintiff's  attorneys  in  such  suit, 
but  that  no  part  of  the  judgment  for  $761.81  has  been  paid ; 
that  the  cause  of  action,  upon  which  that  judgment  was  recov- 
ered, was  for  work  done  and  materials  furnished  in  erecting  a 
store  for  the  defendant  in  said  suit,  in  the  year  1853,  and  Jan* 
uary,  1854,  and  that  the  whole  contract  price  was  allowed  the 
plaintiff  in  that  suit ;  that  one  Consall  did  the  painting  on 
said  building,  and  that  the  defendant  was  indebted  to  him 
therefor  on  the  3d  of  January,  1854,  for  which  he  (Consall) 
brought  suit  and  recovered  judgment  on  the  28th  of  January, 
1856,  for  $182.31,  which  has  never  been  paid  ;  that  on  the  9th 
of  June,  1853,  the  said  defendant  (Geer)  was  in  debt  to  one 
Baxter  for  lumber  furnished,  upon  which  he  (Baxter)  recov- 
ered judgment  against  the  said  defendant  on  the  13th  of  Feb- 
ruary, 1855,  for  $546.95,  which  has  never  been  paid. 

The  amended  complaint  further  alleged  that  the  last  two 
judgments  were,  on  the  11th  of  February,  1856,  duly  assigned 
to  the  plaintiff  in  this  action ;  are  in  full  force  and  effect,  and 
wholly  unsatisfied ;  and  that  at  that  time,  and  for  a  long  time 
afterwards,  the  plaintiff  believed  that  the  said  judgment  against 
him  belonged  to  the  said  defendant,  Darius  Geer,  and  was 
ignorant  that  any  other  person  claimed  the  same,  in  whole  or 
in  part.  That  previous  to  the  year  1855,  the  said  Darius  Geer 
became  insolvent,  and  has  since  continued  insolvent. 

That  the  defendant  Darius  W.  Geer,  who  is  a  son  of  Darius 
G^er,  claims  to  have  some  interest  in  the  said  judgment  against 
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the  plaintiff,  but  the  plaintiff  claims  that  such  right,  if  any, 
is  subordinate  to  the  right  of  the  plaintiff  to  have  the  judg- 
ment assigned  to  him  set  off  against  said  first  mentioned 
judgment. 

That  Young  &  Buthven,  whom  the  plaintiff  seeks  to  bring 
in  as  parties,  also  claim  some  interest  in  said  judgment,  but 
which  the  plaintiff  alleges  is  subordinate  to  his  aforesaid  right 
of  set-off.  There  were  also  allegations  tending  to  show  that 
Darius  W.  Geer  gave  directions  to  the  attorneys  prosecuting 
the  action,  prior  to  obtaining  judgment  thereon. 

The  amended  complaint  further  alleged  that  an  execution 
had  been  issued  upon  said  judgment  against  the  plaintiff,  and 
is  in  the  hands  of  the  sheriff. 

The  complaint  demanded  that  the  two  judgments  assigned 
to  the  plaintiff  might  be  set  off  against  the  judgment  recov- 
ered against  him  by  the  defendant,  Darius  Greer,  and  that  the 
defendants  might  be  restrained  from  taking  any  proceedings  to 
collect  the  last  mentioned  judgment. 

It  appeared,  in  opoosition  to  the  motion,  that,  on  the  26th 
of  September,  1854,  and  before  the  recovery  of  the  judgment 
against  the  plaintiff,  the  defendant,  Darius  Geer,  assigned  the 
claim  to  the  defendant,  Darius  W.  Geer,  for  a  valuable  con- 
sideration, who  thereafter  became  the  owner  of  the  same,  and 
of  the  judgment  subsequently  recovered  against  the  plaintifil 
That  in  January,  1859,  a  motion  was  made  by  the  plaintiff, 
at  a  special  term  of  this  court,  to  set  off  said  judgments, 
which  was  denied,  which  was  subsequently  affirmed  by  the 
general  term,  and  afterwards  an  appeal  tiierefrom  was  dis- 
miBsed  by  the  Court  of  Appeals. 

That  in  November,  1862,  a  preliminary  injunction  was 
granted  in  this  action,  which,  on  the  1st  of  December  last, 
was  dissolved,  upon  notice  to  the  plaintiff,  at  a  special  term^ 
from  which  decision  no  appeal  was  taken,  nor  was  any  leave 
given  to  renew  the  motion. 

It  further  appeared  that  proceedings  supplementary  to  ihe 
executions  upon  the  judgments  assigned  to  the  plaintiff  had 
been  instituted,  and  a  receiver  appointed  therein,  whereby 
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whatever  interest  the  defendant  Darius  Oteer  had  in  the  judg- 
ment against  the  plaintiff  was  vested  in  the  receiver. 

It  did  not  appear  that  the  judgment  against  the  plaintiff 
had  ever  been  assigned  to  Darius  W.  Geer. 

The  justice  before  whom  the  motion  was  made  at  the  special 
term,  held  that  the  decision  of  the  Court  of  Appeals,  upon 
appeal  from  an  order  of  the  general  term  of  this  court,  deny- 
ing, in  effect,  the  plaintiff's  motion  to  set  off  his  two  judg- 
ments against  the  judgment  which  had  been  obtained  against 
Geer,  senior,  must  be  taken  as  a  full  and  final  determination 
of  the  rights  of  the  plaintiff  upon  the  one  side,  and  Geer, 
junior,  on  the  other,  eus  owners  of  the  judgments  held  by  them 
respectively,  and  that  this  court  was,  therefore,  virtually  pre- 
cluded from  granting  the  relief  prayed  for  in  the  amended 
complaint,  upon  the  case  now  made ;  and  even  if  this  were 
otherwise,  he  was  of  opinion  that  the  debts  were  unliquidated 
claims  at  the  time  of  the  transfer  to  the  younger  Geer,  and 
not  the  subject  of  set-off. 

From  the  order  entered  upon  his  decision,  the  plaintiff  now 
appealed. 

A.  J.  WiUardj  for  the  plaintiff,  appellant. 

J.  A.  RuthveUy  for  the  defendant,  respondent. 

By  the  Coubt,  Monell,  J.  The  only  facts  which  we 
think  can  be  considerec}  on  this  appeal,  as  affecting  the  deci- 
sion of  the  motion  at  special  term, 'are,  that  a  motion  has 
already  been  made  in  this  court  to  set  off  these  judgments, 
which  was  denied,  and  that  a  motion  for  an  injunction  in  this 
action  has  also  been  denied.  So  far  as  any  questions  arise 
upon  the  denial  in  the  opposing  papers,  of  the  equities  of  the 
plaintiff's  case,  we  are  of  the  opinion  that  such  questions 
should  not  be  disposed  of  upon  a  motion,  but  that  the  parties 
should  be  allowed  to  sustain  their  respective  allegations  by 
proof  at  the  trial. 

The  learned  justice  who  decided  the  motion  at  special  term, 
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was  of  opinion  that  the  decision  of  the  motion  in  this  conrt^ 
to  set  off  these  judgments,  was  a  final  determination  of  the 
rights  of  the  parties,  and  that,  therefore,  the  court  was  pre- 
cluded ttom  granting  the  relief  demanded  by  the  plaintiff  in 
his  amended  complaint.     This  view,  we  think,  was  erroneous. 

Where  .one  debt  is  absolutely  assigned  to  a  stranger,  pend- 
ing the  litigation,  and  before  it  is  liquidated  by  a  final  judg- 
ment, the  same  can  not  be  set  off  against  the  other  on  a 
motion.  (Oay  v.  Gay,  10  Paige,  369.)  And  in  Barber  v, 
Spencer,  (11  id.  517,)  the  chancellor  says :  "The  right  of  set- 
off, upon  a  summary  application  to  a  court  of  law  or  equity, 
exists  only  in  cases  where  the  debts  on  both  sides  are  liqui- 
dated by  judgment  or  decree,  before  the  assignment  of  either 
to  a  third  person/'  It  is  presumed  that  the  decision  of  the 
motion,  both  in  this  court  and  in  the  Court  of  Appeals,  was 
upon  the  authority  of  the  cases  cited  and  othera  sustaining 
the  same  doctrine.  But  a  court  of  equity,  in  an  action 
brought  for  the  purpose,  may  allow  a  set-off,  where  the  equi- 
table right  to  such  set-off  existed  before  the  assignment  to  a 
third  person,  notwithstanding  neither  of  the  demands  had  at 
that  time  been  liquidated  by  judgment  or  decree.  (Cases 
ubi  supra,  Ainslie  v.  Boynton,  2  Barh.  8.  C.  258.  Bradley 
V.  Angel,  3  Oomst  475.) 

A  right  of  set-off  at  law  is  regulated  and  controlled  by  die 
statute,  and  hence,  a  court  of  law,  or  even  a  court  of  equity, 
upon  a  summary  application,  can  allow  the  set-off  only  in 
those  cases  authorized  by  the  statute.  But  in  an  action  brought 
for  a  set-off,  the  right  of  set-off  does  not  always  depend  upon 
the  statute,  nor  upon  the  question  whether  both  demands  are 
liquidated  by  judgment.  In  Oay  v.  Oay,  (supra,)  the  chan- 
cellor says :  "If  an  equitable  right  of  set-off  exists,  while  the 
parties  have  mutual  demands  against  each  other,  because  the 
debt  due  to  the  party  claiming  the  set-off  is  so  situated  that 
it  is  impossible  for  him  to  obtain  satisfaction  of  such  debt  by 
an  ordinary  suit  at  law,  or  in  equity,  to  recover  the  same,  this 
court,  upon  a  bill  filed,  will  compel  an  equitable  set-off  of  one 
debt  against  the  other.  And  the  insolvency  of  the  party  against 
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whom  the  set-off  is  claimed^  is  a  sufficient  ground  for  the 
exercise  of  the  jurisdiction  of  the  Oourt  of  Ohanceiy  in  allow- 
ing a  set-off  in  cases  not  provided  for  by  the  statute,  although 
the  demands  on  both  sides  are  not  liquidated  by  judgment  or 
decree,  so  as  to  authorize  a  set-off  upon  a  summary  applica- 
tion, by  motion."  Bradley  y.  Angd,  and  Ainslie  v.  Boyntonj 
(jsupra^  are  to  the  same  effect. . 

The  decision,  therefore,  of  the  motion  refusing  to  allow  the 
set-off,  does  not  preclude  the  party  from  obtaming  the  relief 
in  an  action,  and  he  has  the  right,  notwithstanding  the  denial 
of  the  motion,  to  bring  his  action  upon  the  equity  side  of  the 
court,  to  compel  an  equitable  set-off. 

The  amended  complaint  alleges  that  David  Geer  became 
insolvent  prior  to  1855,  and  has  since  continued  insolvent. 
That  when  he,  the  plaintiff,  took  the  assignment  of  the  two 
judgments  he  seeks  to  set  off,  he  believed  that  the  judgment 
against  himself  belonged  to  said  Q«er,  and  was  ignorant  that 
any  other  person  claimed  the  same,  or  any  part  of  it  It  is 
further  alleged  that  the  claim  of  the  defendant,  Darius  Gteer, 
and  of  Young  &  Buthven,  to  the  said  judgment  or  to  some 
interest  in  it,  is  subordinate  to  the  right  of  the  plaintiff  to 
set  off  the  said  judgments. 

Whether  these  allegations  are  sufficient,  or  whether  the 
proof,  upon  the  trial  of  the  action,  will  sustain  the  right  of 
the  plaintiff  to  compel  the  set-off,  are  questions  which,  we 
think,  should  not  have  been  determined  upon  this  motion,  but 
should  have  been  left  to  be  decided  at  the  trial  It  ia  for 
such  reason  that  we  do  not  feel  at  liberty  to  consider  the 
affidavits  used  by  the  defendants  in  opposition  to  the  motion 
at  special  term.  They  show  a  strong  defense  to  the  action, 
but  the  plaintiff  may,  nevertheless,  be  able  to  establish  on  the 
trial,  and  to  satisfy  the  court,  that  he  is  entitled  to  the  equitable 
relief  he  asks  for. 

For  these  reasons,  we  think  the  plaintiff  should  have  been 
allowed  to  serve  his  amended  complaint,  and  to  bring  in  Young 
and'  Buthven  and  make  them  parties  defendants  in  the  action. 

As  the  case  made  by  the  amended  complaint,  prima  fade, 
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is  sufficidit  to  authorize  the  court  to  compel  the  set-off  of  the 
judgments ;  and  as  the  judgment  compelling  such  set-off  might 
be  ineffectual  unless  the  defendants  were  restrained  firom  col- 
lecting the  judgment  against  the  plaintiff,  the  injunction 
asked  for  by  the  plaintiff  should  have  been  granted. 
The  order  appealed  from  should  be  reversed. 


IBOLOHON  D.  Moss,  plaintiff  and  appellant,  vs.  Fbancis 
Pbiest^  defendant  and  respondent. 

1.  The  raDdering  of  a  general  verdict  by  a  jury,  and  its  reception  by  the  court 
without  objection,  either  by  the  judge  or  the  partieSi  is  good,  notwithstanding 

.  the  fiulnre  of  such  jury  to  find  upon  certain  special  questions  of  fact,  upon 
which  the  court,  in  the  course  of  its  charge,  directed  them  to  find. 

2.  A  party  by  not  objecthig  on  the  trial  of  the  issues  in  an  action  to  the  recep- 
tion of  a  genend  verdict  of  a  jury  without  their  written  aoBwera  to  parttcolar 
qoestiona  of  &Qt  submitted  to  them  by  the  court  at  the  same  Ume,  waives  any 
right  of  objection  to  such  verdict.  .  And  the  court,  by  permitting  such  general 
venlict  to  be  received,  without  any  answer,  but  an  oral  one,  by  the  foreman  of 
iUch  jury,  to  such  particular  questions,  must  be  considered  to  have  withdrawn 
the  cenmderation  of  such  questaons  from  them  and  left  the  case  to  stand  on 
the  general  verdjct  alone. 

8.  Where  in  su^h  a  case  an  implication  is  made  by  either  party  to  have  the 
answers  as  actually  given  by  the  foreman  inserted  in  the  record,  the  adverse 
party,  if  he  has  done  no  act  to  waive  the  objection  to  the  mode  of  answering  as 
not  being  in  writing,  may  show  that  the.  answers  actually  given  by  the  fore- 
man were  npt  those  which  the  jury  intended.  Any  amendment,  if  allowed, 
should  be  only  to  conform  the  whole  finding  of  the  jury,  including  the  general 
verdict,  to  the  aiiBwers  intended,  and  not  to  those  erroneously  given  by  the 
fc^reoian. 

(Before  Bobsbtsoh  and  Movbli.,  JJ.) 

Heard  March  ^,  1868;  decided  April  18, 1868. 

This  was  an  appeal  from  an  order  amending  a  verdict. 

The  action  was  tried  before  one  of  the  justices  of  the  court 
and  a  jury.  At  the  close  of  the  evidence  the  presiding  justice 
directed  such  jury  to  bring  in  a  general  verdict  and  also  to 
answer,  in  writing,  certain  written  questions  presented  to  them 
by  him,  affirmatively  or  negatively,  according  to  their  opinion 
as  to  how  they  should  be  answered  from  the  evidence. 
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The  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff, 
bat  their  foreman,  when  called  upon  by  the  clerk  of  the  court, 
for  their  answers  to  such  particular  written  questions,  through 
some  misunderstanding,  answered  all  of  them  orally  in  the 
affirmative,  but  no  entry  was  made  in  the  minutes  respecting 
them  as  such  answers. 

The  defendant  then  moved  at  special  term  to  correct  the 
verdict  by  directing  the  answers  so  given  to  the  questions  to  be 
entered  upon  the  minutes.  A  statement  of  some  of  the  jurors 
was  produced  upon  the  motion,  by  which  it  appeared  that  no 
written  answers  to  the  questions  had  been  made  by  them ;  that 
the  oral  answers  actually  given  were  in  the  affirmative ;  but 
that  to  two  of  such  written  questions  the  jury  intended  to  have 
answered  in  the  negative. 

The  motion  was  granted,  and  the  answers  actually  given 
ordered  to  be  inserted  in  the  minutes.  From  this  order  the 
plaintiff  appealed. 

S.  P.  Naahy  for  the  plaintiff,  appellant. 

F.  Bryan,  for  the  defendant,  respondent. 

By  thb  Coxtrt,  Robertson,  J.  The  Code  of  Procedure  pro- 
vides (§  261)  that  the  court  may  in  all  cases  instruct  the  jury 
if  they  render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact  to  be  stated  in  writing ,  and  may  direct  a  written 
finding  thereon,  which  special  finding  ahaJl  he  filed  with  the 
clerk  and  entered  on  the  minutes. 

In  the  present  case  questions  of  fact  were  stated  in  writing 
by  the  presiding  justice,  and  the  jury  were  directed  to  answer 
them  in  the  affirmative  or  negative  as  under  the  evidence  they 
thought  proper.  They  took  with  them,  on  retiring  to  delib^ 
rate,  the  written  questions,  and  on  returning  into  court,  besides 
giving  a  general  verdict,  stated  orally,  in  answer  to  a  question 
of  the  clerk,  that  they  answered  all  such  written  questions  in 
the  affirmative,  but  they  signed  no  written  finding  thereon. 
No.  entry  was  made  in  the  minutes,  of  their  answers  thereto, 
at  the  time  of  the  trial. 
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It  is  very  plain  from  the  jurors'  subsequent  statement,  that 
the  entry  which  the  order  appealed  from  directed  to  be  made 
on  the  minutes  of  the  court,  of  their  response  to  the  questions 
put,  is  not  what  they  wished  or  intended  to  make.  They  evi- 
dently misunderstood  the  inquiry  addressed  to  them  by  the 
clerk  in  regard  to  such  questions,  and  answered  under  that 
misapprehension.  To  allow  it  to  stand  .would  make  the  verbal 
answer,  given  through  mistake,  (perhaps  that  of  the  foreman,) 
take  the  place  of  the  written  answer  required  by  the  statute,  to 
the  prejudice  of  the  plaintiff.  The  occurrences  in  this  case  are  a 
full  illustration  of  the  prudence  of  the  provision  which  requires 
the  answer  or  findings  to  be  in  writing.  If  the  jurors  had 
been  called  upon  separately  to  write  their  answers  to  each 
question  separately,  they  would  most  probably  have  avoided 
any  mistake.  The  provisions  of  a  statute  which  require  any 
document  to  be  in  writing,  ought  not  to  be  dispensed  with  to 
work  a  wrong  or  accomplish  exactly  the  reverse  of  what  the 
parties,  who  ought  to  have  signed  the  writing,  intended. 
The  answers  entered  were  in  reality  and  in  substance  not 
theirs,  although  they  might  havB  been  unsound. 

Not  being  i'n  writing,  the  findings  on  the  submitted  ques- 
tions should  be  considered  as  out  of  the  case  ;  in  other  words, 
as  if  the  jury  had  failed  to  answer  them  in  any  way,  and  the 
question  tiien  arises  whether  the  rendering  of  a  general  verdict, 
and  its  reception  by  the.  court  without  objection,  either  by  the 
judge  or  the  parties,  is  not  good,  notwithstanding  the  jury 
have  failed  to  answer  special  questions.  The  submission  of 
special  questions  to  a  jury  to  be  answered  by  them  in  addition 
to  a  general  verdict  of  which  such  answers  form  no  part, 
(Cbrfe,  §  262  ;  «ce  also  Thompson  v.  ButtoUy  14  John.  84^) 
seem  to  be  entirely  a  matter  of  discretion  with  the  court; 
neither  of  the  parties  can  require  it  as  a  matter  of  right.  If 
they  need  a  finding  upon  special  questions,  they  must  apply  to 
the  court  in  advance  of  the  trial,  for  an  order  to  that  effect. 
Being  a  matter  of  discretion,  I  apprehend  the  court  can  with- 
draw the  direction  at  any  time  before  the  special  finding  is  given, 
and  the  general  verdict  can  be  received  without  it.    No  vested 


OASES  OF  PEACTICE,  &c.  685 

Mofls  V,  Priest. 

right  is  acquired  by  either  party  to  have  the  findings  given, 
because  the  court  had  once  so  directed  it  There  is  always, 
therefore,  room  for  withdrawing  such  directions  and  receiving 
a  general  verdict  up  to  the  time  of  signing  the  findings,  filing 
them  and  entering  them  on  the  minutes,  or  for  the  court  to  exer- 
cise its  discretion  as  to  receiving  them.  Suppose  j  urors  are  ready 
to  bring  in  a  general  verdict,  if  the  court  should  not  insist  on 
answers  to  the  special  questions,  could  not  the  latter  be  with- 
drawn? To  doubt  that  power  would  convert  the  discretion 
of  the  court  into  the  right  of  the  parties.  In  this  case  a  gen- 
eral verdict  was  received  and  entered  by  the  clerk  without 
objection  by  the  parties.  Something  else,  it  was  true,  was 
said  by  the  jurors,  at  the  time,  but  not  put  in  writing,  and 
signed  by  them,  or  read  over  by  the  clerk  or  entered  by  him  in 
his  minutes.  This  waived  all  objection  by  the  parties  to  the 
receipt  of  the  general  verdict,  and  precluded  either  from  insist- 
ing afterwards,  either  that  such  verdict  was  irregular,  or  that 
entries  should  be  made  of  a  verbal  response  to  some  questions  in 
order  to  control  it. 

As  the  Code  gives  to  a  special  finding  of  facts  by  a  jury  the 
power  of  controlling  a  general  verdict,  if  the  two  are  inconsist- 
ent and  the  court  is  required  to  give  judgment  accordingly, 
(§  262,)  such  judgment  must  be  specially  applied  for,  in  order 
to  determine  such  inconsistency  and  its  extent,  and  an  appeal 
would  lie  for  error  in  giving  such  judgment.  Requiring  a  jury 
to  answer  specially,  is,  therefore,  such  a  different  direction  as 
to  prevent  the  clerk  from  entering  the  judgment,  under  section 
264,  according  to  the  general  verdict.  He  can  not  determine 
what  judgment  is  to  be  entered. 

The  object  of  the  provision  in  regard  to  special  findings,  was 
to  enable  the  court  to  leave  the  case  to  the  jury  generally,  but 
to  control  their  general  verdict  by  findings,  which  would  ren- 
der a  second  trial  unnecessary,  in  cases  were  no  exceptions  were 
taken,  or  rather  to  {)revent  the  necessity  of  exceptions  to  the 
charge.  If,  in  such  cases,  the  court  instruct  a  jury  to  find  for 
either  party,  provided  they  find  in  a  certain  way,  upon  certain 
questions  of  fact,  such  instructions  would  be  subject  to  excep- 
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tioBS,  and  error  in  any  of  them  would  send  the  case  back  for  a 
new  trial.  The  result  would  be  the  same  on  special  findings, 
as  if  the  court,  on  the  trial,  had  charged  as  might  be  deter- 
mined, by  itself,  on  more  mature  reflection  and  argument,  when 
application  is  made  for  judgment,  it  ought  to  have  charged,  or 
if  there  was  no  room  on  the  evidence  to  submit  such  questions 
to  the  jury,  the  general  verdict  rendered  might  be  allowed  to 
stand.  The  general  verdict,  as  regards  the  particular  questions 
submitted,  becomes  a  mere  matter  of  form.  It  is,  in  fact,  merely 
a  mode  of  having  exceptions  to  the  charge  argued  and  care- 
fully decided  on  a  fuller  examination  than  can  be  given  them 
on  J;he  trial,  without  the  necessity  of  a  new  trial  in  case  of  a  mis- 
take. Either  party  has  a  right  to  require  a  positive  instruc- 
tion to  the  jury,  upon  matters  embraced  by  such  special  find- 
ings if  raised  by  the  evidence,  and  to  except  to  a  refusal  to 
charge  as  requested,  or  to  the  charge  as  actually  given.  But 
they  can  not  complain  of  a  course  which  submits  such  special 
questions  for  special  findings  therein,  in  any  event. 

If  the  exceptions  in  this  case  cover  the  same  ground  as  the 
special  findings  would  in  this  case,  if  they  had  been  made, 
since  the  former  are  to  be  heard  at  general  term  first,  the 
defendant  will  have  every  benefit  derivable  from  them.  If 
they  do  not,  the  fault  is  his.  I  do  not  see  that  he  will  be 
more  prejudiced  by  the  omission  of  the  jury  to  answer  in  writ- 
ing the  question  submitted,  than  by  his  own  neglect,  in  requir- 
ing a  specific  charge  in  relation  to  the  same  matter. 

No  verdict  was  rendered  in  this  case,  except  the  general 
verdict,  and  the  jury  did  not  answer  in  legal  form  the  ques- 
tions which  could  modify  such  verdict,  and  did  not  intend  to 
answer,  as  it  is  proposed  they  should  be  made  to  do.  All 
authorities,  therefore,  cited  in  regard  to  amending  verdicts, 
are  inapplicable. 

If  the  defendant  seeks  to  amend  any  defect,  it  should  only 
be  done  by  conforming  the  verdict  to  the  actual  intention  of 
the  jurors,  to  what  they  would  have  done,  had  an  opportunity 
been  afforded  them  of  complying  with  the  terms  of  the  law. 
The  slip,  if  it  can  be  so  called,  of  taking  answers  verbally,  can 
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only  be  corrected  by  amending  the  equal  ndstake  in  the  lan- 
guage used  by  the  jurors,  or  rather  their  misapprehension  of  the , 
question  of  the  clerk.  The  statement  of  the  jurors  was  not 
Tised  to  contradict  their  verdict,  but  to  prove  that  they  had 
never  signed  a  fiinding  in  writing,  and  that  what  they  said 
verbally  was  not  intended  to  be  as  it  was  understood.  If  a 
verbal  answer,  taken  down  by  the  court  or  the  clerk,  is  a  sub- 
stitute for  the  signature  in  writing  required  by  law,  what  the 
jurors  intended  by  such  verbal  answer,  of  course,  can  not  be 
proved  by  their  statement.  Their  intention  is  only  important 
to  show  that  they  would  not  have  signed  such  a  written  state- 
ment as  the  defendant  claims  they  intended  to  sign,  and  their 
present  statement  is  admissible  to  prove  that.  At  all  events, 
there  is  no  evidence  before  us  that  any  similar  objection,  or  . 
one  that  their  statement  was  not  sworn  to,  was  taken  on  the 
hearing  of  the  motion  at  special  term.  The  objection  should 
then  have  been  made  that  they  were  incompetent  witnesses  to 
prove  the  facts  they  stated,  and  that  their  statement,  conse* 
quently,  must  be  excluded,  if  the  defendant  intended  to  rely 
on  that  objection. 

Of  course,  if  the  verbal  answer  had  been  equivalent  to  a 
written  one,  the  court  had  the  power  to  amend  the  clerical 
error  of  omitting  to  insert  it  in  the  minutes.  But  how,  in  that 
event,  is  judgment  to  be  entered  in  this  case,  or  the  exceptions 
heard,  which  is  ordered  to  be  done  at  general  term  ?  The 
fonner,  of  course,  is  to  be  suspended,  until  the  latterare  heard,' 
according  to  the  order  made  on  the  trial  of  the  case.  But  if  a 
new  trial  is  refused  on  the  exceptions,  can  a  motion  be  made 
afterwards  at  special  term  by  the  defendant,  for  judgment, . 
becaujse  the  special  findings  overrule  the  general  verdict? 
That  would  make  the  case  heard  at  a  general  before  it  was 
heard  at  a  special  term.  In  arguing  his  exceptions  first,  the 
defendant  admits  that  judgment  must  be  given  for  the  plain- 
tiff, if  his  exceptions  fail ;  which  is  the  only  reason  why  the 
Code  permits  the  excepting  party  to  be  first  heard  at  general 
tenn.  Why  should  the  plaintiff  be  put  to  the  expense  of 
arguing  the  exceptions,  if  the  defendant  may  have  a  right 
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to  jadgment  on  the  special  findings  to  be  afterwards  pressed 
by  him. 

It  was,  of  course,  immaterial  to  the  defendant  whether  the 
supposed  answers  to  the  special  questions  by  the  jury  were 
placed  on  the  record  or  not,  unless  their  effect  was  to  over- 
throw the  general  verdict  for  the  plaintiff.  If  that  were  so,  he 
was  bound  to  elect  whether  he  would  try  to  have  the  verdict 
and  judgment  in  his  favor,  on  one  ground,  or  a  new  trial  on 
the  other,  and  not  first  get,  or  be  defeated  on  the  latter,  and 
thus  fall  back  on  the  former. 

Considering,  therefore,  that  the  defendant's  counsel  must 
be  deemed  to  have  waived  all  his  right,  if  any,  to  a  written 
answer  to  the  special  questions  put  to  the  jury,  by  not  object- 
ing to  the  general  verdict  without  them  ;  that  the  court,  also, 
by  receiving  the  general  verdict  without  insisting  on  the  jurors' 
signing  a  written  answer  to  such  questions,  by  not  passing  on 
the  effect  upon  the  general  verdict  of  the  verbal  answers  to  such 
questions,  at  the  time  of  receiving  the  verdict,  must  be  deemed 
to  have  revoked  or  withdrawn  his  requests  or  instructions  to 
the  jury  to  answer  such  questions,  and  that  the  plaintiff  did 
no  act  to  waive  his  right  to  have  the  questions  answered  in 
writing,  if  answered  at  all,  the  answers  to  which  might  over- 
throw the  general  verdict  in  his  favor.  I  think  the  general 
verdict  should  stand  unaffected  by  the  verbal  answers  given  by 
the  jury  to  such  questions. 

Considering,  further,  that  the  plaintiff,  having  done  no  act 
to  waive  any  objection  to  the  answers  not  being  in  writing,  the 
defendant,  in  applying  to  amend  the  record,  not  only  by  sup- 
plying an  accidental  omission,  but  also  by  ma;king  a  verlnl 
equal  to  a  written  answer,  sought  equitable  relief,  he  was 
bound  to  do  equity  by  so  amending  the  record  as  to  make  it 
conform  to  the  intention  of  the  jurors  in  thisir  answer  to  the 
clerk's  question  as  they  understood  it. 

The  order  made  should  be  reversed,  unless  the  defendant 
will  consent  that  the  same  be  modified,  so  as  to  allow  the 
jurors'  answers  to  the  second  and  third  questions  to  be  inserted 
as  being  in  the  negative. 
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Edwabd  Lupton,  plaintiff  and  appellant,  vs.  James  C.  Jew- 
'  ETT,  et.  aL  defendants  and  respondents. 

1.  An  order  appointing  an  appraiser  to  ascertain  the  value  of  property  attached, 
for  the  purpose  of  discharging  the  attachment  upon  the  giving  of  an  undertak- 
ing, is  hot  appealable.  It  does  not  involve  the  merits  or  affect  a  substantial 
right,  but  rests  wholly  in  the  discretion  of  the  judge  to  whom  the  application 
is  made. 

2.  Where  an  order  is  granted  upon  condition  of  payment  of  costs,  accepting  the 
costs  under  the  order  is  a  waiver  of  any  right  to  appeal  from  it 

(Before  Basboub  and  Mohbll,  J  J.) 

Heard  April  18, 1868 ;  decided  April  26, 1868. 

This  was  an  appeal  from  an  order  appointing  appraisers 
under  section  241  of  the  Code. 

In  this  action  the  plaintiff  issued  an  attachment  against  the 
property  of  the  defendants,  and  the  same  having  been  levied^ 
the  defendants  applied  to  the  justice  issuing  the  attachment, 
upon  affidavit  that  the  value  of  the  property  was  less  than 
the  amount  claimed  by  the  plaintiff,  for  the  appbintment  of  an 
appraiser  in  order  that  they  might  have  the  attachment  dis- 
charged on  giving  security  in  its  stead. 

The  motion  was  granted  upon  the  payment  of  costs,  which 
the  defendants  paid.    The  plaintiff  now  appealed. 

By  the  Court,  Monell,  J.  This  is  not  an  appealable  order. 
The  240th  section  of  the  Code  of  Procedure  provides  that  the 
defendants  in  the  action  may  apply  to  the  officer  who  issued 
the  attachment  to  discharge  the  same,  upon  delivering  to  such 
officer  an  undertaking  in  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint.  The  24l8t  section  provides  if  it 
shall  appear  by  affidavit  that  the  property  attached  is  less  than 
the  amount  claimed  by  the  plaintiff,  the  officer  issuing  the 
attachm^t  may  order  the  same  to  be  appraised. 

The  (^ject  of  the  appraisenient  is  to  relieve  a  defendant  who 
desires  to  discharge  the  attachment,  from  the  necessity  of  giv- 
ing secuiiiy  in  an  amount  greater  than  the  actual  value  of  the 
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property  attached.  Otherwise  the  undertaking  would  have  to  be 
in  double  the  amount  of  the  plain tifiPs  claim  in  the  action,  which 
frequently  is  much  beyond  the  value  of  the  property  taken  under 
the  attachment.  It  is  a  mode  of  ascertaining  the  true  value  of 
the  property,  and  does  not  impair  or  affect  the  provisional 
remedy  of  attachment  given  by  the  Code.  Nor  does  such  an 
order,  in  any  degree,  involve  the  merits  of  the  action  or  affect 
a  substantial  right.  The  attachment  can  hold  such  property 
only  as  is  actually  seized,  and  the  undertaking  given  on  the 
disckarge  of  the  attachment  stands  in  lieu  of  the  property 
attached,  so  that,  if  it  be  double  the  value  of  the  property,  no 
substantial  right  of  the  plaintiff  can  be  affected. 

There  are  analogous  provisions  in  the  Code,  where  the 
court  is  authorized  to  ascertain  values  for  the  purpose  of  fix- 
ing the  amounts  of  undertakings,  and  it  will  not  be  pretended 
that,  an  appeal  from  an  order  made  for  that  purpose  woxdd  lie. 
In  an  appeal  from  a  judgment  directing  the  delivery  of  possession 
of  real  property,  there  must  be  an  undertaking  to  stay  execution, 
that  the  appellant  will  not  commit  waste,  the  amount  of  which 
undertaking  nmst  be  fixed  by  a  judge  of  the  court.  A  referenoe 
for  this  pturpose,  must  be  not  ocdy  proper,  but  frequently  neces- 
sary, to  inform  the  mind  of  the  judge.  ((7ode,  §  338.)  So, 
where  the  taking  of  an  account  is  necessary  for  the  information 
of  the  court,  before  judgment.  (§  271,  sub.  2.)  Orders  made 
in  these  cases  are  not  embraced  among  those  made  appealable 
by  the  Code.  Another  analogy  is  to  be  found  in  references  to 
hear  and  determine  the  whole  issues.  Orders  of  reference  in 
these  cases,  where  the  court  had  the  power  to  make  the  ord^, 
have  uniformly  been  held  not  to  be  appealable.  {Bryan  v. 
Brennon,  7  How.  Pr.  359.  Dean  v.  Empire  State  MutwU 
Ins.  Oo.y  '9  id.  69.     Ubsdell  v.  Boot,  3  Abb.  Pr.  1^) 

The  power  given  to  appoint  appraisers,  leaves  it  entirely 
within  the  discretion  of  the  judge  or  court,  to  whom  the  appli- 
cation is  made ;  and  the  exercise  of  such  discretion  can  not 
be  reviewed.  He  is  the  sole  judge  of  the  sufficiency  ci  the 
proof  upon  which  he  makes  or  refuses  th6  order. 

The  appeal  is  from  the  whole  of  the  order,  a  part  of  which 
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requires  the  payment  of  costs  as  a  condition.  I  am  of  opin- 
ion that  the  plaintiff  having  accepted  the  costs  is  precluded 
from  appealing,  even  if  the  order  was  an  appealable  order. 
(Radwayy.  GraJuim,  4  Abb.  Pr.  468. 

The  appeal  must  be  dismissed,  with  $10  costs  to  the 
defendants. 


William  S.  Woods,  e^  al.  plaintiffs  and  respondents,  vs.  Louis 
.  F.  De  Fiqaniere,  president,  &c.  defendant  and  appellant. 

It  was  decided  in  this  case  that  where  a  joint  stock  company 
were  sued  in  the  name  of  their  president,  as  defendant,  he 
might  be  examined  as  "a  party."  That  the  order  was  not 
inyalid,  because  the  affidavit  on  which  it  was  obtained  did  not 
show  that  the  cause  was  at  issue.  That  appearing  and  claim- 
ing to  be  exempt  from  examination  relieved  the  plaintiff  from 
the  burden  of  showing  that  his  fees  were  paid,  and  that  to 
authorize  his  punishment  for  contempt  under  the  Code,  it  was 
not  necessary  to  show  that  the  plaintiff  was  prejudiced  by  his 
refusal  to  attend. 

Heard  in  general  term,  before  Bosworth,  Oh.  J.  and  Mon- 
CRiBF  and  Robertson,  JJ.  February  21,  1863 ;  decided  April 
25,  1863. 

See  the  points  decided  in  the  index  to  this  volume,  under  the 
title  "  Practice — ^Examination  of  Parties.''  And  see  the  order 
and  the  appeal  therefrom,  with  the  opinion  of  the  court  at 
general  term,  reported  in  16  Abbotfs  Pr.  1 ;  ante  p.  607. 

Bob.— I.    .  41 
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Joanna  Johnston,  plaintiff  and  appellant,  vs.  Robebt  John- 
ston, defendant  and  respondent. 

The  writ  of  n$  exeat  is  abolished  by  the  Code  of  Proceednre.    The  only  cases  b 
which  arrest  is  now  allowed  in  dvil  actions  are  prescribed  by  the  Code. 
(Before  Boswoeth  Ch.  J.  and  Movcbibf  and  Whits,  JJ.) 
Heard  May,  186S. 

Appeal  from  an  order 

This  action  was  brought  by  Joanna  Johnston  against  Robert 
John  Johnston,  her  husband,  to  obtain  a  limited  divorce. 
The  plaintiff  obtained  a  writ  of  ne  exeatj  which  the  judge  who 
granted  it  subsequently  set  aside  ;  and  the  plaintiff  now  ap- 
pealed to  the  court  at  general  term. 

Elbrtdge  T.  Gerry  ytoi  the  appellant. 

Robert  Jackson^  for  the  respondent. 

By  THE  Court,  Bosworth,  Ch.  J.  This  is  an  appeal  by 
the  plaintiff  from  an  order  made  May  8,  1863,  in  this  action, 
yacating,  and  discharging  a  writ  of  ne  exeat  issued  herein  on 
the  5th  of  May,  1863. 

The  writ  was  granted,  ex  parte,  on  a  petition  of  the  plaintiff 
which  states  the  pendency  of  this  action  ;  that  it  is  broxtght 
by  the  plaintiff  to  obtain  a  limited  divorce  ;  that  an  order  was 
made  herein  on  the  8th  of  December,  1862,  directing  the 
defendant  to  pay  to  the  plaintiff,  weekly,  $10  as  alimony  pen- 
dente lite,  which  has  been  regularly  and  duly  paid  ;  and  that 
the  defendant  threatens,  and  is  about  to  remove  from  this  state 
to  Greenwich,  in  the  state  of  Connecticut.  The  writ  was  set 
aside  by  the  judge  who  allowed  it. 

It  is  conceded  that  if  Fuller  v.  Emeric,  (2  Sand/.  626,)  was 
correctly  decided,  the  writ  was  improvidently  issued.  But  it 
is  urged  that  Forrest  v.  Forrest^  (10  Barb.  46,)  and  Bushnell 
V.  Bushnell  (15  id.  399,)  overrule  that  decision,  and  that  these 
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two  cases  and  Neville  v.  Neville^  (22  How.  Pr.  500,)  present 
such  an  adverse  array  of  judicial  opinions,  that  FtUler  v. 
Umeric  should  be  reconsidered  and  disapproved. 

The  opinion  in  Fuller  v.  Emeric  indicates  a  carefnl  consid- 
eration of  the  question  by  the  learned  judge  who  wrote  it,  and 
shows  that  the  Code  was  designed  to  abolish  this  writ,  and 
that  the  conunissioners,  in  their  report  to  the  legislature, 
advifiied  that  body  that  such  was  their  design,  and  that  the  Code 
as  they  prepared  it  was,  in  their  opinion,  so  drawn  as  to 
accomplish  that  design.     (2  Sand/.  629.) 

The  opinion  of  the  learned  judge  in  Forrest  v.  Forrest, 
(10  Barb.  47,)  commences  with  the  statement  '^  that  the  coun- 
sel on  both  sides  agreed  that  the  writ  of  ne  exeat  was  abol- 
ished." That  learned  judge  held  the  opinion,  however,  that 
the  writ  was  "  one  of  those  provisional  remedies  which  had 
been  saved  to  suitors  by  sections  244  and  468 "  of  the  Code, 
(Id.  48.)  That  decision  was  made  in  October,  1850,  and  the 
Code,  as  it  then  was,  should  be  looked  at  in  considering  it. 

Section  244  (Laws  of  1849,  663,  ch.  138)  was  then  in  these 
words,  viz :  **  Until  the  legislature  shall  otherwise  provide, 
the  court  may  appoint  receivers  and  direct  the  deposit  of 
money  or  other  thing  in  court,  and  grant  the  other  provision^ 
remedies  now  existing,  according  to  the  present  prance,  ex- 
cept  as  otherwise  provided  in  this  act." 

By  the  amendments  made  in  1851,  (Laws  of  1851,  app.  80, 
§  244,)  that  section  was  amended,  and  as  amended  it  com- 
mences with  a  specification  of  five  cases  in  which  a  receiver 
may  be  appointed  ;  and  then  follows  this  provision,  viz :  "j?%e 
court  may  grant  the  other  provisional  remedies  now  existing 
according  to  the  present  practice,  except  as  otherwise  pro- 
vided  in  this  act.** 

In  1852  this  section  was  again  amended,  and  the  words 
above  quoted  were  stricken  out.  (Laws  of  1852,  656,  §  244.) 
That  this  amendment  was  made  in  consequence  of  the  decision 
in  Forrest  v.  Forrest,  (supra,)  and  to  effect  the  abolition  of 
this  writ,  if  not  already  clearly  accomplished,  I  do  not  affirm. 
But  the  repeal  of  that  clause  took  away  the  basis  of  the  opinion 
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of  the  learned  judge  in  that  case.  Conceding  to  it  the  fnll 
consideration  due  to  its  ability,  and  the  research  and  learning 
it  demonstrates^  still  by  the  very  reasoning  in  that  opinion,  it 
is  clear  that  the  writ  is  abolished.  That  opinion  concedes  thitt 
the  Code  as  first  enacted  would  have  the  effect  to  abolish  the 
writ  but  for  sections  244  and  468,  (supra;)  and  if  that  be  so, 
then,  as  the  part  of  section  244,  above  quoted,  is  abolished, 
the  power  to  issue  the  writ  is  gone.  •No  one,  I  think,  will 
pretend  that  section  460,  which  will  be  adverted  to  presently, 
standing  alone  retains  it. 

In  Buah'oell  v.  Bushnell,  (15  Barb.  399,)  the  Supreme 
Court,  in  the  second  judicial  district,  held  before  three  judges 
of  great  abiUty,  decided  that  the  writ  was  not  abolished. 
That  opinion  proceeds  upon  two  grounds  :  Firatj  oft  inconve^ 
nienti.  {Id.  399,  401.)  Second^  upon  intrinsic  evidence  fur- 
nished by  sections  178,  179,  ^^  of  an  intention  of  the  legislature 
to  leave  the  law  of  arrest  and  imprisonment  where  it  wag 
before  the  Code  was  adopted."    Jd,  405,  and  402-406.) 

The  first  ground  of  argument  is  conceded  to  be  unavailable 
in  the  face  of  a  legislative  enactment ;  and  the  argument  in 
relation  to  the  meaning  of  sections  178  and  179  is  the  only  one 
to  be  reviewed. 

Section  178  enacts  ^^  that  no  person  shall  be  arrested  in  a 
civil  action  except  as  prescribed  by  this  act ;  but  this  act  shall 
not  affect  the  act  to  abolish  imprisonment  for  debt,  and  to 
punish  fraudulent  debtors,  passed  April  26,  1831,  or  any  act 
amending  the  same,  nor  shall  it  apply  to  proceedings  for  con- 
tempt." 

Section  179  enumerates  the  cases  in  which  a  person  may  be 
arrested— ^rot;f«io»aKy. 

Section  178  is  the  first  section  of  the  first  chapter  of  title 
VII,  which  title  is,  "Of  the  provisional  remedies  in  civil 
actions."     The  title  is  a  part  of  the  statute. 

We  find  here  an  absolute  prohibition  against  the  arrest  of 
any  party  in  any  civil  action,  except  in  the  cases  and  in  the 
manner  provided  by'  the  act  itself  And  this  act  provides  in 
terms  for  every  civil  action,  whether  formerly  an  action  at  law 
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or  a  suit  in  chancery.  The  preamble  of  this  act  declares  that 
it  is  expedient  «  *  «  *  that  a  uniform . course  of  proceed- 
ing in  all  cases  should  be  established ;  and  section  69  enacts 
that  there  shall  be  ^'  but  one  form  of  action  for  the  enforce^ 
ment  or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  which. shall  be  denominated  a  civil  action/' 

Then  follows  the  prohibition  of  the  arrest  of  any  party  in 
a  civil  action,  except  i;  the  cases  and  manner  specified  in  that 
act.  Every  remedy  other  than  a  civil  action  is  defined  to  be 
a  special  proceeding.  (§§  2  and  3.)  Hence  it  is  evident  that 
the  design  of  the  Code  was  to  regulate  every  remedy,  either  by 
requiring  a  pursuit  of  the  means  it  specifically  provides,  or  by 
a  resort  to  such  pre-existing  practice  as  its  provisions  retain. 

The  writ  in  this  case  was  sought  and  granted  as  a  remedy 
in  this  action,  and  may  be  held  to  be  unauthorized  because 
prohibited ;  without  interfering  with  the  power  of  the  Court 
of  Chancery,  or  any  court  succeeding  to  its  general  powers  to 
issue  it,  where  no  action  is  pending,  and  without  reference  to 
a  civil  action  existing  or  contemplated,  if  such  a  case  for  its 
exercise  can  occur  under  our  system  of  government  The 
issuing  of  a  ne  exeat  in  a  civil  action  is  merely  for  the  purpose 
of  obtaining  equitable  bail  in  such  action.  (Hopk.  496. 
2  Paigey  606.  Exp.  Bunker,  3  P.  W.  812.)  In  the  case 
before  us  it  is  issued  solely  to  compel  the  defendant  to  give 
equitable  bail,  and  is  resorted  to  as  a  provisional  remedy. 

Unless,  therefore,  authority  to  issue  the  writ  to  arrest  a 
party  in  a  civil  action  is  preserved  by  the  concluding  clauses  of 
section  178,  or  some  other  section  of  the  Code,  it  is  clearly 
abolished.  No  one  has  contended  that  it  is  saved  under  the 
exception  in  regard  "to.  proceedings  for  contempt*"  Does  the 
exception  as  to  the  act  abolishing  imprisonment  for  debt, 
reserve  authority  to  issue  it  ?  The  opinion  in  Bushnell  v. 
Buahnell,  (15  Barb,  402,)  affirms  that  there  are  qualifications 
of  section  178  which,  in  connection  with  section  179,  "indicate 
the  clearest  intention  on  the  part  of  the  legislature  to  leave  the 
law  of  arrest  precisely  as  it  stood  before  the  passage  of  the 
Code  ;  that  the  act  to  abolish  imprisonment  for  debt  and  to 
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ponish  fraudulent  debtors^  passed  April  26,  1831,  was  framed 
with  a  view  to  preserve  it  untouched ;  for  the  prohibition  in 
the  first  section  is  against  the  arrest  or  imprisonment  of  any 
person^  on  any  civil  process  issued  ou^  of  any  court  of  law,  or 
any  execution  issuing  out  of  any  court  of  equity."     {Id.  406.) 

The  qualification  of  section  178,  by  declaring  that  it  should 
not  affect  the  act  to  abolish  imprisonment  for  debt,  was 
designed  to  leave  creditors  at  liberty  to  pursue  the  remedies 
prescribed  by  that  act  to  reach  a  fraudulent  debtor's  property, 
and  to  arrest  him  as  a  part  of  such  remedies  in  the  cases 
allowed  by  that  act,  although  such  cases  and  modes  of  arrest 
might  not  fall  within  the  enumeration  contained  in  section  179. 
But  it  was  not  designed  to  allow  a  person  not  proceeded  against 
under  that  act,  to  be  arrested  in  a  civil  action,  except  as  the 
Code  authorizes  it  to  be  done ;  the  very  marked  difference 
between  section  1  of  the  non-unprisonment  act  and  section  178 
of  the  Code,  is  quite  conclusive  to  my  mind  against  the  infer- 
ences claimed  in  Bushnell  v.  BuahnelL 

In  the  former,  prohibition  in  equity  suits  is  only  against 
arrests  on  execution.  In  the  Code  it  is  against  arrests  in  every 
equity  suit  and  every  action  at  law,  either  as  a  provisional 
remedy  or  an  execution,  except  to  punish  for  contempt  and  in 
proceedings  had  under  and  according  to  the  non-imprisonment 
act. 

It  was  because  the  non-imprisonment  act  only  prohibited 
arrests  on  executions  in  equity  suits,  that  the  chancellor,  in 
Broum  v.  Haff^  held  the  writ  was  not  abolished  by  it.  (5 
Paige,  235.)  In  view  of  the  specific  and  restricted  terms  of 
that  prohibition,  the  chancellor  said  :  ^^  The  legislature,  there- 
fore, have  not  thought  it  expedient  to  deprive  this  court  of  the 
power  of  requiring  this  hind  of  bail,  in  cases  which  are  clear- 
ly of  equitable  cognizance,  where  the  defendant  is  about  to 
dude  the  justice  of  the  court  by  removing  beyond  its  juris- 
diction." But  he  added,  that  '^in  cases  of  mere  legal  cogni- 
zance, in  which  the  court  would  not  have  granted  a  ne  exeat 
previous  to  the  act  of  April,  1831,  this  court  will  not  extend 
its  jurisdiction  for  the  purpose  of  giving  to  a  complainant  the 


CASES  OF  PRACTICE,  &o,  647 

Johnston  v,  Johnston. 

benefit  of  equitable  bail,  although  the  defendant  is  about  to 
remove  from  the  state."  Such  being  the  practice  under  the 
act  of  1831^  a  practice  cleaAj  not  prohibited  by  it,  the  legis- 
lature, on  enacting  the  Code  and  prescribing  the  future  prac- 
tice of  the  courts,  where  every  court  was  to  be  a  court  of  chan- 
cery, as  well  as  of  law,  and  every  judge  a  chancellor,  and 
providing  as  well  for  equity  suits  as  for  actions  at  law — in 
short,  for  every  civil  action — prohibited  absolutely  the  arrest 
of  any  person,  either  as  a  provisional  remedy  or  on  a  final 
process,  except  in  the  cases  and  in  the  manner  provided  by  the 
Code  itself.  The  arrests  authorized  by  sections  178.  and  179 
are  allowed  as  provisional  remedies.  Sections  286  and  288 
provide  for  arrests  on  final  process,  and  section  292  (subd.  4,) 
for  an  arrest  after  issuing  an  execution  against  property,  and 
prior  to  its  return. 

It  is  said  in  Bushnell  v.  BtishneHy  (15  Barb.  405,)  ''that 
section  178  declares  that  its  provisions  shall  not  affect  the  right 
to  arrest  upon  proceedings  for  contempts,  nor  in  those  cases 
where  the  power  is  given  in  the  act  to  abolish  imprisonment 
for  debt ;  and  the  five  several  subdivisions  of  section  179 
enumerate  cJl  other  cases  in  which  a  defendant  might  have 
been  arrested  under  the  old  law." 

The  non-imprisonment  act  {Laws  of  1831,  396,  ch.  300,) 
does  not  provide  for  arresting  and  holding  a  party  to  bail,  as  a 
provisional  remedy,  in  any  case.  It  authorizes  ''the  arrest  of 
a  party  against  whom  a  suit  was  commenced  or  a  judgment 
had  been  obtained  in  any  suit  or  proceeding  instituted  for  the 
recovery  of  njoney  due  upon  any  judgment  or  decree,  founded 
upon  contract,  or  due  upon  any  contract,  express  or  implied, 
or  for  the  recovery  of  any  damages  for  the  non-performance 
of  any  contract,"  (§  1,)  in  proceedings  had  in  conformity  with 
sections  3,  4  and  5  of  that  act.  If  he  failed  to  controvert  the 
facts  alleged  against  him,  or  if  they  were  established,  though 
controverted,  he  was  to  be  committed,  (§  10,)  and  remain  in 
custody  in  the  same  manner  as  other  persons  on  criminal 
process,  (§  11,)  until  final  judgment  in  his  favor,  unless  he 
prevented  a  commitment  by  complying  with  section  10 ;  or. 
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if  committed,  obtained  his  discharge  as  provided  by  that  act, 
(§  178,)  by  declaring  that  it  should  not  apply  to  that  act  de- 
signed to  save  to  creditors  the  right  to  pursue  the  remedies 
given  by  it,  but  not  to  enlarge  the  class  of  cases  in  which  legal 
or  equitable  bail  might  be  compelled,  in  a  civil  action,  as  a 
provisional  remedy. 

If  it  be  meant  that  section  179  only  enumerated  cases  in 
which  a  party  could  be  held  to  bail  prior  to  the  act  of  1831, 
it  may  be  answered,  that  the  matters  specified  in  subdivision 
5,  were  not  grounds  for  holding  to  bail  where  the  action  itself 
did  not  confer  that  right. 

Section  179  authorizes  the  arrest  of  a  party,  and  compels 
him  to  give  bail  to  the  action,  in  a  variety  of  cases  where  the 
act  of  1831  prohibits  it ;  namely,  in  all  the  cases  enumerated 
in  section  1  of  that  act,  and  not  contained  within  the  excep- 
tions specified  in  its  second  section. 

Having  provided  for  compelling  bail  in  actions  prohibited 
by  the  act  of  1831,  but  designing  to  leave  the  creditor  tiie 
remedies  provided  by  it,  section  178  enacts  that  its  first  clause 
shall  not  apply  to  that  act ;  and  it  so  enacts,  to  fi^rbid  its 
repeal  being  urged  as  having  been  effected  by  necessary  impli- 
cation. It  follows,  therefore,  that  section  178,  by  enacting 
that  ^^  no  person  shall  be  arrested  in  a  civil  action  except  as 
prescribed  in  this  act,''  exempts  every  person  from  arrest  in  a 
civil  action,  either  as  a  provisional  remedy  or  on  final  process, 
except  in  the  cases  and  in  the  manner  prescribed  by  the  act. 
This  is  a  civil  action,  as  defined  by  sections  1,  2,  3,  4^  5,  6 
and  69  of  the  Code  ;  the  defendant  has  been  arrested  in  it,  in 
a  manner  and  for  a  cause  not  enumerated  in  the  Coda  It  is 
only  by  arguing  that  the  legislature  could  not  have  intended 
that  which  .the-  lafcgn^ge  of  the  Code  clearly  expresses,  that 
the  conolusion,  that  th^  power  to  arrest  a  party  on  a  ne  exeai 
in  a  Qivil  action  has  b^eUvabolished,  can  be  avoided. 

TJle  opinion. in. .-BTev^^  Neville^  (22  How.  Pr,  500,)  as 

that  of  a%^l^  jurist^  i^flkrves  the  highest  consideration.  It 
devotes^  howeygj,  J>bt*  a^w  lines  to  the  consideration  of  the 
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question  before  us,  and  is  based  mainly  on  Bushnell  y.  Bush- 
nell,  (supra;)  that  the  writ  is  not  abolished^  is  not  inyolved 
in  the  judgment  pronounced^  because  he  discharged  the  writ. 

Section  468  of  the  Code  —  the  only  one,  except  224,  relied 
upon  in  Forrest  v.  Forrest,  (supra,)  as  retaining  the  writ  of 
ne  exeat  as  a  provisional  remedy  —  has  not  been  changed  since 
its  exactment.  It  is  in  these  words,  viz :  section  468,  "  All 
statutory  provisions  inconsistent  with  this  act  are  repealed ; 
but  this  repeal  shall  not  revive  a  statute  or  law  which  had 
been  repealed  or  abolished  by  provisions  hereby  repealed.  All 
rights  of  action  given  or  secured  by  existing  laws,  may  be 
prosecuted  in  the  manner  provided  by  this  act.  If  a  case 
shall  arise  in  which  an  action  for  the  enforcement  of  a  right, 
or  the  redress  or  prevention  of  a  wrong,  can  not  be  had.  under 
this  act,  the  practice  heretofore  in  use  may  be  adopted,  as  far 
as  may  be  necessary,  to  prevent  a  failure  of  justice." 

The  first  sentence  of  this  section  clearly  has  no  application 
to  the  case  in  hand ;  if  the  second  sentence  can  be  supposed 
to  have,  it  is  against  the  power  to  issue  the  writ.  The  right 
of  action  which  is  the  foundation  of  this  suit,  was  given  by 
the  laws  existing  when  the  Code  was  enacted ;  and  the  provi- 
sions of  the  Code  applied  to  it  in  respect  to  the  general  mode 
of  prosecuting  it.  Being  such  an  action,  it  is  not  within  the 
last  sentence  of  the  section.  That  is  a  saving  clause,  to  cover 
any  imagined  case  not  present  to  the  mind  of  the  commission- 
ers, which  might  possibly  occur,  in  which  the  forms  of  pro- 
ceedings enacted  by  the  Code,  could  not  be  applied  so  as  to 
prevent  a  failure  of  justice,  without  resorting,  in  some  degree, 
to  the  pre-existing  practice.  But  the  arrest  of  a  party  in  every 
civil  action,  no  matter  what  it  may  be,  whether  before  judg- 
ment, as  a  provisional  remedy,  or  after  judgment,  to  enforce 
it,  is  the  subject  of  express  and  precise  legislation.  That  is 
explicit  that  in  no  civil  action,  whether  one  heretofore  cogni- 
zable solely  by  a  court  of  equity,  or  a  court  of  law,  shall  any 
person  be  arrested  before  or  after  judgment,  except  as  the  Code 
prescribes,  save  in  proceedings  under  and  according  to  the 
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non-^imprisoument  act,  or  in  cases  of  contempt.  I  do  not. 
therefore,  see  any  sufficient  reason  for  overruling  Fuller  v. 
JEmeriCj  (supra,)  or  questioning  its  accuracy.  The  order  ap- 
pealed from  s^LOuld  be  affirmed. 

Ordered  accordingly. 


James  Masok,  plaintiff  and  respondent,  vs,  Zebedee  Bikq 
(adm'r  and  in  his  own  right,)  defendant  and  appellant. 

1.  The  plaintiff  haying  recoTered  a  Judgment  setting  aside  a  conTcyance,  mad% 
by  him,  of  certain  lots  of  land,  and  reqniring  the  defendant  to  reconyey  them 
to  him,  the  defendant  appealed,  and  on  such  appeal,  executed  and  deposited 
with  the  clerk  of  the  court  a  deed  of  such  land,  as  security,  to  abide  the  eyent 
of  the  appeal;  he  also  stipulated  with  the  plaintiff  that  any  taxes  and  other 
incumbrances  paid  by  the  latter,  should  be  a  lien  in  his  flEiyor,  in  case  he 
should  not  ultunately  preyul  in  the  action.  The  Court  of  Appeals  affirmed 
the  judgment,  but  directed  that  the  defendant  be  let  in  to  proye  a  claim  against 
the  plaintiff,  for  services,  and  that  the  lands  should  stand  as  security  for  such 
olaim,  with  power  to  the  court  below  to  release  all  or  a  part  of  the  lands,  or 
substitute  other  security,  as  might  be  equitable. 

■ffeldtbaJt  this  authorized  the  court  below,  pending  the  Airther  litigatiim, 
to  release  and  order  sold  sufficient  of  the  land  to  repay  to  the  plaintiff  taxes 
and  other  incumbrances  which  had  been  paid  by  him. 

2.  Pending  the  reference  in  such  case,  ordered  under  the  decision  of  the  Court 
of  Appeals,  to  determine  the  amount  due  to  the  defendant,  it  is  not  proper  to 
order  another  reference  to  ascertain  what  amount  will  "probably"  be  allowed 
him,  and  to  release  to  the  plaintiff  so  much  of  the  land  as  is  not  necessaiy  to 
secure  such  probable  amount  The  amount  should  be  ascertained  by  prose- 
cuting the  first  reference ;  and  meanwhile  the  security  should  not  be  changed 
or  diminished,  unless  the  plaintiff  shows  that  continuing  the  existing  security 
is  a  matter  of  special  prejudice  to  him. 

(Before  Boswobth,  Ch.  J.  and  Moncbibp  and  Whttb,  JJ.) 
Heard  May  8, 1868 ;  decided  May  16, 1863. 

In  thifi  action  the  plaintiff  sought  to  set  aside  a  conveyance 

.  of  forty-five  lots  of  land,  in  the  city  of  New  York,  which  he 

had  made  to  James  J,  Bing,  deceased,  of  whose  estate  the 

defendant,  Zebedee  Bing,  was  the  administrator,  and  which 

was  intended  as  a  compensation  for  the  intestate's  services  and 
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diBbarsements  as  attorney  and  counsel,  and  otherwise,  dnring 
a  period  of  thirteen  years. 

The  plaintiff  obtained  a  judgment  of  this  court,  upon  a 
trial  before  Mr.  Justice  Hoffman,  requiring  the  defendant  to 
reconvey  to  the  plaintiff  the  land  in  question,  from  which 
judgment  the  defendant  appealed,  and  pending  the  appeal  he 
executed  the  deed  required  by  the  judginent,  and  deposited 
the  same  with  the  clerk  of  the  court,  to  abide  the  event  of  the 
appeal.  The  parties  then  entered  into  a  stipulation  in  which, 
after  reciting  the  existence  of  such  judgment,  conveyance  and 
appeal,  and  the  &ct  that  there  were  taxes  and  assessments 
unpaid,  and  that  other  taxes  and  assessments  might  become  a 
lien  before  the  conclusion  of  the  controversy,  they  agreed 
^'  that  if  the  said  James  Mason  shall  have  paid,  or  pay  and 
discharge,  or  cause  to  be  paid  and  discharged,  any  taxes  and 
assessments,  liens  which  have,  at  any  time  since  the  said  judg- 
ment, been,  or  now  are,  or  hereafter,  before  the  termination  of 
the  controversy  as  aforesaid,  may  in  any  way  exist  or  encum- 
ber the  said  lands,  or  any  part  thereof,  that  the  moneys  so 
paid,  with  the  interest  upon  them,  shall,  in  case  the  said 
Mason  shall  not  ultimately  prevail,  be  and  become  a  lien,  in 
the  nature  of  a  mortgage,  in  his  favor  upon  the  said  lands, 
and  that  the  said  Zebedee  Bing,  his  executors,  administrators, 
and  assigns  shall,  in  that  event,  pay  the  said  Mason  the 
amount  of  taxes  and  assessments  thereon  so  paid,  with  the 
interest  thereon. 

And  that  the  said  Zebedee  Bing,  his  heirs  or  representatives, 
shall  not  be  entitled*  to  receive  back  from  the  clerk  of  this 
court  the-  said  deed,  and  the  same  shall  not  be  returned  to  him 
upon  any  judgment  in  his  favor  in  the  said  action,  or  upon 
such  appeals,  until  he  or  they  shall  have  paid  or  reimbursed 
to  the  plaintiff,  or  his  legal  representatives,  any  sum  or  sums 
of  money  paid  by  him  or  them  for  any  liens  for  taxes  or 
assessments  which  existed  upon  the  said  lands  at.  the  time  of 
the  original  judgment  recovered  before  Justice  Hoffma^i,  or  at 
any  time  thereafter,  prior  to  the  decision  of  such  appeals, 
together  with  the  interest  thereon.^' 
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Upon  the  appeal  to  the  Court  of  Appeals,  that  court  set 
aside  the  conveyance,  but  held  that  the  defendant  was  entitled 
to  recover  compensation  for  the  intestate's  services,  and  opened 
the  judgment  appealed  firom  for  the  purpose  of  having  the 
value  of  the  services,  other  than  professional,  ascertained  and 
allowed  to  the  defendant ;  and  for  this  purpose  directed  the 
court  below  to  proceed  by  reference  or  otherwise,  and  declared 
that  the  land  in  question  should  stand  as  security  for  the  pay- 
ment of  such  sum  as  might  be  found  due  by  the  plaintiff  to 
the  estate  of  the  intestate.  The  remittitur  contained  some  fur- 
ther provisions  which  are  hereinafter  stated,  in  the  opinion  of 
this  court. 

On  the  29th  of  November,  1861,  the  plaintiff  applied  to 
this  court  upon  the  remittitur  and  affidavits,  and  obtained  an 
order  referring  it  to  Henry  NicoU,  Esq,  to  inquire  and  report 
on  such  claim.  Some  proceedings  incidental  to  the  reference 
are  reported.     (10  Bosw.  598.) 

The  plaintiff  moved  at  special  term,  in  March,  1863,  for  an 
order  that  the  deed  of  the  landi^  be  delivered  to  the  plaintiff, 
on  his  giving  a  mortgage  thereon  to  the  defendant  for  such 
sums  of  money  as  might  ultimately  be  adjudged  due  to  him, 
with  leave  to  sell  from  time  to  time  on  substituting  the  pro- 
ceeds of  sales  for  the  part  sold ;  or  that  a  part  of  the  lots 
might  be  released  from  any  lien  in  favor  of  the  defendant,  or 
that  the  plaintiff  might  have  leave  to  sell  or  mortgage  a  part 
of  the  lots.  This  motion  was  made  on  affidavits  alleging  that 
delays  in  the  prosecution  of  the  reference,  to  ascertain  the  de- 
fendant's claim,  had  been  caused  by  the  'defendant,  and  that 
meanwhile  the  plaintiff  had  paid  upwards  of  $17,000  taxes 
and  assessments  on  the  forty-five  lots,  and  that  the  value  of 
all  the  lots  was  upwards  of  $150,000,  and  that  if  nine  of  the 
least  valuable  were  sold  they  would  probably  produce  upwards 
of  $21,000,  sufficient  to  repay  the  assessments  in  question. 

The  defendant  opposed  this  motion  upon  an  affidavit  ex- 
plaining the  delays  upon  the  reference,  and  alleging  that  sev- 
eral of  the  lots  would  have  to  be  taken  for  opening  new  streets, 
and  that  what  would  remain  would  be  very  heavily  assessed 
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for  improvements,  and  that  the  lots  remaining,  if  enough  were 
sold  to  repay  the  assessments  already  paid,  would  not  much 
exceed  in  value  the  amount  of  the  defendant's  claim,  if  sub- 
stantiated, and  that  the  security  now  held  by  the  defendants 
ought  not  to  be  diminished. 

The  motion  was  granted. 

Pursuant  to  this  decision,  an  order  was  entered  directing  the 
clerk  to  deliver  the  defendant's  deed  to  the  plaintiflf,  upon  the 
plaintiffs  delivering  in  return  therefor,  a  mortgage  on  thirty- 
six  of  the  lots,  conditioned  for  the  payment  of  whatever  sums 
should  ultimately  be  found  due  to  the  defendant  in  the  action, 
and  on  the  plaintiff  at  the  same  time  delivering  a  release  of 
the  covenants  contained  in  the  stipulation  above  referred  to  ; 
and  further  providing  that  it  be  referred  to  the  same  referee 
who  was  proceeding  with  the  investigation  of  the  defendant's 
claim,  "  to  inquire  and  report  how  many  of  the  said  thirty-six 
lots  of  land,  if  any,  will  be  necessary  or  required  to  give  the 
defendant  sufficient  security  for  the  payment  of  the  amount 
likely  to  be  awarded  to  the  defendant  on  the  final  judgment 
in  this  action  ;  »  «  «  and  also  any  probable  amount  of 
taxes  and  assessments  likely  to  accrue  on  such  portion,  if  any, 
of  the  said  thirty- six  lots  so  required,  before  the  termination 
of  this  action  ;  and  that  on  the  coming  in  and  confirmation  of 
the  report  of  the  referee,  on  the  inquiry  hereby  directed,  the 
said  defendant  shall  execute  and  deliver  to  the  plaintiff  a 
release  from  the  said  mortgage,  of  all  of  the  said  thirty-six  lots 
of  land  as  shall  not  be  reported  as  necessary  or  required  to  give 
the  defendant  sufficient  security." 

From  this  order  the  defendant  now  appealed. 

William  Curtis  Noyes,  for  the  defendant,  appellant, 
Argued  that  the  stipulation  gave  Mason  only  a  lien  on  the 
land  for  his  payments,  and  no  right  to  enforce  reimbursement, 
untQ  the  terminatiop  of  the  controversy  ;  and  that  the  whole 
property  was  no  more  than  security  for  the  probable  amount  of 
the  defendant's  claim  ;  and  that  to  compel  the  delivery  of  a 
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deed  and  the  acceptance  of  a  mortgage  was  a  substantial  alter- 
ation of  the  decree^  and  of  the  contract  of  the  parties. 

Henry  A.  Oram,  for  the  plaintiflF,  respondent, 
Insisted  that  the  decision  and  remittitur  of  the  Court  of 
Appeals  empowered  this  court  to  make  the  order  appealed 
from ;  and  that  as  to  form  and  detail,  its  provisions  were 
matter  of  discretion  ;  which  discretion,  if  its  exercise  could  be 
reviewed  on  this  appeal,  was  wisely  exercised  in  this  case. 

By  the  Court,  Boswobth,  Ch.  J.  The  remittitur  fix)m  the 
Court  of  Appeals,  contains  the  following  provisions,  viz  : 

^'  And  it  is  further  ordered  and  adjudged  that  the  said  Supe- 
rior Court  may,  from  time  to  time,  on  the  application  of  the 
plaintiff,  make  such  order  as  to  the  forty-five  lots  standing  as 
security  aforesaid,  as  said  Superior  Court  may  deem  proper, 
either  by  releasing  entirely  or  in  part  such  forty-five  lots  as 
such  security,  or  by  allowing  other  security  to  be  substituted, 
the  said  Superior  Court  to  have  the  full  power  to  do,  from 
time  to  time,  what  shall  be  just  and  equitable  between  the 
parties  as  to  security. 

And  it  is  further  ordered  that  on  the  delayer  the  de&ult  of 
the  defendant  to  prosecute  the  inquiry  hereinbefore  mentioned, 
the  plaintiff  shall  be  at  liberty  to  prosecute  the  same.  It  is 
further  ordered  that  this  judgment  is  to  be  without  prejudice 
to  the  right  of  the  court  below  to  give  such  effect  to  any  stip- 
ulation between  the  parties  as  such  court  shall  think  proper." 

These  provisions  confer  upon  the  court  authority  and  juris- 
diction to  make  the  order  appealed  from. 

Assuming  that  the  manner  of  exercising  discretion  in  making 
the  order  may  be  reviewed  on  appeal,  we  perceive  nothing 
justifying  a  reversal  of  so  much  of  it  as  directs  a  release  of  the 
nine  lots.  The  accuracy  of  the  valuation  affixed  to  the  nine 
lots  to  be  released  is  not  questioned,  and  it  exceeds  by  only  a 
small  sum  the  advances  made  by  the  plaintiff  to  pay  taxes  and 
assessments.  % 

So  much  of  the  order  as  directs  a  rerefence  to  ascertain  the 
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amonnt  likely  to  be  awarded  to  the  defendant  on  the  final 
judgment  in  this  action,  while  a  reference  is  pending  to  deter- 
mine that  amount,  is  not  free  from  objection.  The  prompt 
and  due  execution  of  the  latter  order  of  reference,  wiU  render 
the  former  an  idle  ceremony.  There  is  no  reason  why  the 
amount  to  be  allowed  to  the  defendant  should  not  be  ascer- 
tained with  reasonable  diligence.  If  there  are  intrinsic  diffi- 
culties in  ascertaining  that  sum,  and  if  those  difficulties  neces- 
sarily require  considerable  time^  there  will  exist  the  same  dif- 
ficulties in  the  way  of  a  more  speedy  ascertainment  of  what 
the  sum  is  likely  to  be.  The  plaintiff  is  authorized  to  prose- 
cute the  inquiry  as  to  the  amount  actually  due,  if  there  be  delay 
or  defeult  on  the  part  of  the  defendant.  And  if  there  be  no  such 
delay  or  default,  it  is  difficult  to  perceive  why  there  should  be 
a  reference  to  ascertain  the  probable  amount  pending  the  pro- 
gress of  a  reference  to  ascertain  the  actual  amount. 

The  plaintiff  is  not  entitled  to  a  release  of  the  lots  merely 
because  he  may  desire  it.  Any  amount  which  may  be  found 
due  to  the  defendant  is  declared  to  be  a  lien  on  the  lots.  Un- 
less it  be  shown  to  be  a  matter  of  special  prejudice  to  the 
plaintiff  to  continue  the  existing  security,  so  that  justice  to 
liiTTi  and  a  due  regard  to  his  interests  require  that  he  should 
be  permitted  to  substitute  other  security,  or  to  have  additional 
lots  released,  the  defendant  should  not  be  deprived  of  the  lien 
which  has  been  adjudged  in  his  favor.  The  order  must  be 
modified  by  reversing  so  much  of  it  as  directs  a  reference,  and 
as  thus  modified  it  must  be  affirmed,  but  without  prejudice 
to  the  plaintiff's  right  to  apply  hereafter,  from  time  to  time, 
on  showing  facts  calling  for  the  interposition  of  the  court, 
for  a  release  of  further  lots,  with  or  without  giving  substituted 
security,  or  for  such  other  relief  as  may  be  just. 

Robertson,  J.  By  the  judgment  of  this  court,  which  in 
that  respect  is  not  altered  by  the  judgment  of  the  Court  of 
Appeals,  the  conveyance  to  the  defendant's  intestate,  which 
was  in  question,  has  become  irremediably  a  mere  security  for 
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the  amount  due  from  the  plaintiff ;  in  act  a  mortgage,  while 
the  plaintiff  is  owner  of  the  fee. 

The  instrument  under  seal,  executed  by  the  defendant  while 
the  appeal  was  pending,  although  in  form  a  contract,  the 
rights  arising  under  which,  in  other  respects,  may  not  be  inter- 
fered with  in  this  action,  is  a  stipulation  in  the  action,  so  far 
as  the  retention  by  the  clerk  of  the  court  of  the  deed  executed 
by  the  defendant  for  the  security  of  advances  by  the  plaintiff 
for  taxes  and  assessments  is  concerned.  That  instrument  evi- 
dently contemplated  the  determination  of  the  controversy  by 
the  decision  in  the  court  of  last  resort,  either  by  the  reversal 
or  affirmance  of  the  decision  in  this  court ;  in  the  former  case 
making  the  advances  to  be  on  account  of  property  of  the 
defendant,  and  in  the  latter  of  the  plaintiff.  The  defendant 
can  not  deprive  the  plaintiff  of  the  benefit  of  the  deed  in  the 
clerk's  hands  as  security  for  such  advances,  and  as  the  property 
now  belongs  to  the  plaintiff,  the  payments  have  turned  out  to 
be  on  his  own  account. 

Whether  the  Court  of  Appeals  had  this  agreement  under 
seal  before  them  when  making  the  order  in  the  remittitur  is 
immaterial;  they  did  give  this  court  power  to  modify  the 
security.  They,  probably,  having  overthrown  the  deed  as  a 
conveyance  from  client  to  counsel,  intended  that  the  flatter 
should  only  have  so  much  security  as  would  protect  his  claim, 
and  left  it  to  this  court  to  regulate  it. 

The  plaintiff  has  strengthened  the  defendant's  security,  as 
well  as  protected  his  own  interest,  by  the  payment  of  taxes 
and  assessments  on  the  whole  property.  If  it  does  not  impair 
that  security,  he  ought  to  have  at  least  as  much  of  the  land 
conveyed  to  him  as  would  enable  him  to  reimburse  himself  for 
the  outlay.  The  valuation  of  the  lots  on  Fifty-fifth  street, 
between  Madison  and  Fourth  avenues,  seems  sufficient  for  that 
purpose.  The  estimate  of  the  rest  of  the  property,  given  by  an 
expert  who  is  not  contradicted  by  any  one  shown  to  have  any 
knowledge  of  the  value  of  real  estate  in  the  neighborhood,  is 
shown  to  be  $122,000,  exclusive  of  the  land  taken  for  Madi- 
son avenue.    The  plaintiff  has  a  judgment  in  this  case  for 
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nearly  $20^000,  on  which  interest  is  due  from  its  rendition  in 
November,  1858,  amounting  at  present  to  nearly  $25,000. 
This  judgment  was  for  money  had  and  received  for  the  plain- 
tiff's use.  The  defendant's  claim,  as  sworn  to,  is  about 
$75,000,  principally  for  work  and  labor,  and  some  expenditure 
of  money,  the  details  of  which  are  not  given ;  and  there  is  no 
evidence  that  any  account  was  ever  rendered.  Interest,  there- 
fore, is  probably  not  allowable  on  it ;  (Benaselaer  Glass  Fao- 
tory  V.  Beidj  6  Ciowen,  587  ;  Bobinsim  v.  Stewart^  10  JV^  F. 
Rep,  189  ;)  but  if  allowed  for  the  same  time  as  the  plaintiff's 
claim  on  the  judgment,  the  amount  would  swell  to  $97,000, 
and  deducting  the  sum  of  $25,000  due  the  plaintiff,  the  b^ance 
due  the  defendant  would  be  $72,000.  It  would  therefore  be 
reasonable  to  give  the  defendant  the  benefit  of  as  much  of  the 
land  as  would  be  security  for  $75,000,  the  largest  amount 
which  he  would  recover. 

The  plaintiff  has  never  bound  himself  to  pay  any  taxes  and 
assessments,  and  each  party,  without  the  agreement  before 
mentioned,  would  have  be^n  obliged  to  protect  his  own  interest 
by  keeping  down  taxes  and  assessments  ;  still  it  is  possible 
that  such  incumbrances  may  arise /before  the  determination  of 
the  controversy  in  this  case  ;  and  as  the  plaintiff  now  is  in  the 
position  of  a  mere  mortgagor  applying  to  redeem,  enough 
property  should  be  included  in  the  mortgage  to  secure  the 
defendant  for  any  possible  payments  he  may  be  obliged  to 
make  for  taxes  or  assessments,  unless  the  plaintiff  can  protect 
him  by  a  separate  bond  of  indemnity,  with  good  sureties  against 
them. 

In  order  to  ascertain  how  much  the  probable  amount  of 
taxes  and  assessments  maybe,  and  what  part  of  this  land  may 
be  left  in  the  hands  of  the  defendant  as  security  therefor  and 
for  the  payment  of  $75,000,  in  case  he  recover  the  same  and 
interest,  there  must  be  a  reference  to  the  same  referee  before 
whom  the  proceedings  for  an  account  are  pending,  to  determine 
what  portion  of  the  premises  in  controversy  are  sufficient  for 
the  purpose.  The  plaintiff  may  have  forthwith  a  release  of 
the  property  on  Fifty-fifth  street,  if  he  desire  that  as  part  of 

Bob.— I.  42 
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the  property  to  be  released  to  him^  and  the  reference  can  pro- 
ceed ae  to  the  residue.  Upon  the  confirmation  of  the  referee's 
report,  the  defendant  must  release  to  the  plaintiff  the  property 
not  reported  i6  be  necessary  for  his  own  security,  or  tfie  deed 
in  the  clerk's  hands  can  be  delivered  to  the  plaintiff,  who  shall 
thereupon  execute  and  deliver  to  the  defendant  a  mortgage  to 
him  upon  the  land  so  reported  to  be  a  proper  security,  condi- 
tioned to  pay  the  amount  to  be  found  due,  on  the  accounting, 
and  also  a  release  of  the  covenant  under  seal  contained  in  the 
agreement  already  referred  to. 

The  order  made  herein  to  be  settled  on  two  days'  notice,  and 
amendments  to  be  served  one  day  before. 


James  Cock^  plaintiff,  vs.  Justus  Palheb,  defendant. 

An  appeal  from  a  judgment  which  has  been  subsequently  settled,  and  of  whidi 
satisfaotion  has  been  acknowledged,  will  not  be  heard  by  the  court  merely  to 
protect  the  rights  of  the  respondent's  attorney  to  costs.    If  the  settlraient  of 
the  jndgment  be  a  fraud  on  his  rights,  his  remedy  is  by  motion. 
(Before  Bos  worth,  Ch.  J.  and  Moncbebf  and  Whitb,  J  J.) 
Heard  May  9, 1868;  decided  May  16, 1868. 

This  was  a  motion  to  dismiss  an  appeal.  The  facts  are 
stated  in  the  opinion. 

By  the  Court^  Boswobth,  Ch.  J.  It  appears  that  the  par- 
ties to  this  action  have  settled  the  judgment  appealed  from,  and 
that  the  plaintiff  has  acknowledged  satisfaction  of  the  judg- 
ment. It  does  not  distinctly  appear  that  the  judgment  has 
been  satisfied  of  record,  inasmuch  as  the  paper  read  by  the 
defendant  as  an  affidavit  made  by  him  is  not  sworn  to.  If  the 
defendant  had  not  in  fact  sworn  to  it,  the  reading  of  it  as  an 
affidavit  actually  sworn  to,  is  highly  reprehensible. 

The  plaintiff's  attorney  should  not  issue  execution  on  a 
judgment  satisfied  of  record,  nor  an  appellate  court  hear  an 
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appeal  from  it,  taken  by  the  defeated  party,  when  the  attorney 
of  the  party  acknowledging  satisfaction  is  the  only  person 
asking  for  judgment  on  the  appeal,  and  the  opposite  party 
objects  to  farther  proceeding  in  the  appeal,  on  the  ground  that 
the  judgment  is  satisfied  of  record. 

The  plaintiff's  attorney,  if  he  thinks  the  settlement  and 
discharge  of  the  judgment  is  a  fraud  on  his  rights,  should  move 
to  vacate  the  entry  of  satisfaction,  as  was  done  in  Eooney  v. 
Sec,  Av.  R.  R.  Co.,  (18  N.  T.  Rep,  368 ;)  or  move  for  an  order 
that  the,  defendant  pay  his  costs,  as  in  Read  v.  Dupper^  (6  T. 
R.  361 ;)  and  see  Barker  v.  St.  Quintin,  (12  M,  dk  Wela.  441 ;) 
and  Carpenter  v.  Sixth  Av.  R.  R.  Go.,  (1  Am.  L.  R.  [fT.  S.} 
410,  416  ;  and  note  to  the  same.  Id.  423,  4,  Remedies.) 

The  cause  must  be  stricken  from  the  calendar,  because  it 
appears  the  judgment  has  been  settled,  and  satisfaction  of  it 
acknowledged  ;  and  the  plaintiff's  attorney  be  left  to  his  motion 
to  vacate  the  entry  of  satisfaction,  and  for  leave  to  proceed  in 
the  action  to  collect  his  costs  ;  or  to  take  such  further  course 
as  he  may  be  advised.    This  motion  is  granted  without  costs. 


Woods  vs.  Dk  Figanjerb. 

1.  A  joint  stock  company  is  not  snch  a  corporation  as  to  entitle  its  officer  to 
reftise  to  produce  its  papers  in  his  custody,  when  required  by  subpoena. 

2.  A  party  to  an  action,  when  examined  as  a  witness  before  the  trial,  under  sec- 
.    tion  890  of  the  Code,  can  not  be  compelled  to  produce  documents. 

8.  The  object  and  proper  course  of  such  examination'  stated. 
(Before  Eobbbtbov,  J.  at  Chambers,  June,  1868.) 

Examination  of  adverse  party  before  trial^  and  motion  to 
punish  for  contempt. 

This  action  was  by  William  S.  Woods  and  John.D.  Wil- 
liams against  Louis  F.  De  Figaniere,  President  of  the  Pioneer 
Iron  Furnace  Company,  a  joint  stock  company,  consisting  of 
more  than  seven  shareholders  or  associates^  to  recover  $953.91 
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for  goods  sojid  and  delirered,  and  other  canses  of  action  arising 
upon  contract  The  plaintiffs  procured  an  order  for  the 
eseamination  of  the  defendant  before  trial.  The  questions 
which  arose  during  the  examination  sufficiently  appear  from 
the  opinion. 

Anthony  B,  Dyett^  for  the  plaintiff. 

Daniel  M.  Porter ,  for  the  defendant. 

BoBEBTSoN^  J.  The  defendant  is  under  examination  as  a 
witness  under  section  390  of  the  Code,  and  being  asked  as  to 
certain  documents,  testifies  they  are  in  the  possession  of  his 
counsel.  He  is  sued  as  the  president  of  a  joint  stock  company 
consisting  of  more  than  seven  persons,  and  refuses  to  produce 
such  documents,  or  ask  his  counsel  to  produce  them. 

I  do  not  consider  the  association  represented  by  the  defend- 
ant as  such  a  corporation,  or  artificial  person,  (LaFarge  t. 
La  Farge  Fire  Insurance  Co.,  14  How.  Pr,  26,)  as  to  entitle 
him  to  refiise  to  deliver  papers  under  his  control  on  a  proper 
occasioP)  and  when  asked  in  a  proper  manner.  The  statute 
expressly  prescribes  that  the  association  mentioned  in  it  shall 
have  none  of  the  powers  of  corporations.  {Sees.  Lawa^  1854, 
ch,  245,  §  1.)  The  possession  of  each  partner  is,  therefore,  not 
the  possession  of  the  artificial  body,  but  of  such  partner,  and 
on  that  score  the  defendant  is  not  excusable  from  producing 
such  documents. 

The  most  serious  question  arises,  whether  a  party  to  a  suit, 
examined  as  a  witness  before  the  trial,  can  be  compelled  under 
a  subpoena  duces  tecumy  or  by  force  of  the  summons  required 
by  the  statute  (2  Eev.  Btat.  393,  §  10,)  to  produce  documents 
in  his  possession.  The  Code,  in  section  388,  provides  that  a 
court  before  whom  an  action  is  pending  may  order  either  party 
to  give  to  the  other  an  inspection,  or  copy,  or  permission  to 
take  a  copy  of  any  books,  papers,  and  documents  imder  his 
control,  containing  evidence  relating  to  the  merits  of  the  action, 
or  the  defense  therein.  The  penalty  of  a  refusal  is  the  exclu- 
sion of  the  paper  from  evidence,  or  punishment  of  the  party 
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refusing,  or  both.  There  is  therefore  ample  remedy  given  for 
the  examination  and  inspection  of  documents  before  the  trial 
The  mode  of  compelling  the  attendance  of  a  party  is  ordered.to 
be  the  same  as  of  a  witness  conditionally.  (Ooe2e,  §§  390,  392.) 
And  that  is  by  a  summons.  (1  Boaw.  611.  2  Bev.  Stat.  393, 
§  10.)  Neither  statute  provides  for  any  compulsory  produc- 
tion of  documents  in  the  possession  of  the  party.  The  princi- 
pal object  of  allowing  a  party  to  be  examined  before  the  trial, 
is  not  to  permit  the  opposite  party  to  fish  for  a  case,  but  to 
ascertain  how  much  he  can  prove  of  his  case  by  his  adversary's 
testimony,  without  the  aid  of  other  witnesses.  For  any  other 
purpose,  there  is  no  more  reason  why  he  should  be  entitled  to 
examine  his  adversary  before  the  trial  than  any  other  witness. 
For  some  purposes  such  proceeding  takes  the  place  of  a  bill 
of  discovery.  But  in  reference  to  documents,  the  Bevised 
Statutes  have  obviated  the  necessity  of  such  a  bill,  (2  Bev.  Stat 
199,  §  22  ;  5th  ed.  §  61 ;)  but  it  confine  the  punishment  for  a 
refusal  to  striking  out  a  defense.  The  Oode  (§  388)  repairs 
the  defect  by  subjecting  the  party  refusing  to  punishment,  as 
well  as  excluding  the  paper.  That  section  confers  on  every 
court  in  which  an  action  is  pending,  the  power  in  their  discre- 
tion of  exacting,  upon  due  notice,  from  either  party,  the  grant 
of  a  privilege  to  the  other  of  inspecting  or  having  a  copy  of  any 
papers,  books,  or  documents  under  the  control  of  the  former, 
containing  evidence  relating  to  the  merits  of  the  action,  or  the 
defense  therein.  It  evidently  requires  that  the  court  should 
only  exercise  such  discretion,  where  it  is  satisfied  that  such 
documents  relate  to  such  merits,  and  should  give  the  party 
proper  time  to  produce  them.  The  examination  of  the  party 
as  a  witness  may  possibly  be  employed  to  furnish  the  materials 
for  making  such  an  application.  Upon  making  it,  the  party 
applying  for  such  an  order  would  be  bound  to  allege  as  much 
as  was '  necessary  in  a  former  bill  of  discovery ;  and  the  court 
must  see  and  determine  for  itself  that  the  production  of  such 
documents  before  the  trial  is  necessary.  (Hoyt  v.  American 
Exchange  Banh  1  Duer,  652.  S.  C.  8  How.  Pr.  89.)  There 
can  be  no  inquisitorial  examination  to  ascertain  whetilier  there 
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are  not  some  documentB  material.  It  is  very  plain  that  if  the 
right  of  examining  a  party  carries  with  it  the  right  of  com^ 
polling  the  prodnction  of  books  and  papers  in  his  possession, 
the  discretion  is  transferred  from  the  conrt  to  the  attorney  of 
the  applicant^  and  no  notice  is  necessary  except  that  contained 
in  the  subpcena  itself.  The  examination  of  a  party  may  be 
had  before  a  county  judge  or  commissioner,  who  will  have 
power  to  decide  what  books  must  be  produced,  (§  391 ;)  and 
if  they  decide  erroneously,  irreparable  mischief  may  be  pro- 
duced. Under  such  a  proceeding  the  party  to  be  examin^  is 
entitled  to  five  days'  notice  of  his  examination,  but  he  may  be 
compelled  to  produce  documents  on  a  few  hours'  notice,  before 
it  is  determined  whether  they  are  material  in  the  cause,  as  on 
a  subpcena  duces  tecum,  the  court  will  not  inquire  too  nicely 
into  the  necessity  of  bringing  the  papers. 

The  right  of  every  party  to  refuse  to  give  or  furnish  evidence 
against  himself  is  sacred  at  common  law  ;  courts  of  chancery 
required  such  testimony  to  be  given,  but  under  restrictions 
against  any  abuse.  Any  innovation  on  such  right  by  statute 
must  be  strictly  pursued,  and  the  mode  of  examining  a  party 
is  strictly  confined  to  that  prescribed  in  tit.  12,  ch.  6,  of  the 
Code. 

The  39th  section  of  the  Code  prescribes  that  a  party  maybe 
compelled  in  the  same  manner  as  any  other  witness  to  testify 
conditionally.  The  statute  respecting  conditional  examina- 
tion requires  the  attendance  of  a  witness  for  that  purpose  to 
*be  obtained  by  a  summons,  not  a  subpcena.  (2  Bev,  Stat.  393, 
§  10.  1  Bo8W.  611.)  That  very  deviation  from  the  ordinary 
mode  of  enforcing  attendance  by  a  subpoena,  shows  that  the 
statute  did  not  intend  to  make  the  proceeding  a  mere  substi- 
tute for  the  examination  of  a  witness  on  the  trial.  In  addi- 
tion to  which,  the  statute  requires  certain  facts  to  be  presented 
to  the  court  to  obtain  the  smmons,  and  is  required  to  '^be 
satisfied  that  the  circumstances  of  the  case  require  the  exam- 
ination of  the  witness  in  order  to  attain  justice  between  the 
parties."  (2  Bev.  Stat,  392,  §§  2,  3.)  The  adverse  party  has 
a  right  to  be  heard  before  the  examination  can  be  proceeded 
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with.  Not  a  word  is  said  in  the  statute  or  the  Code  respect- 
ing the  compelling  the  production  of  papers  on  such  examina- 
tion. ThejT  assume  that  they  can  be  obtained  in  some  other 
way.  in  regard  to  a  party,  there  is  still  less  reason  for  insist- 
ing on  his  production  at  his  examination  of  papers  in  his  pos- 
session, because  he  can  be  compelled  to  produce  them  on  the 
trial.  (Bonesteel  v.  Lynde,  8  How.  Pr.  226.)  His  prior  exam- 
ination will  inform  the  party  whether  he  has  such  papers  in  his 
possession,  or  other  evidence  may  be  necessary  to  establish 
them. 

As  I  have  stated  before,  the  conditional  taking  of  a  party's 
testimony,  is  not  for  the  purpose  of  finding  out  what  kind  of  a 
case  the  examining  party  can  make  out,  but  to  establish  a  case 
which  he  believes  to  exist,  and  ascertain  whether  he  can  prove 
it  by  his  adversary's  testimony,  and  thus  render  other  witnesses 
unnecessary  at  the  trial.  Whether  such  proceeding  is  wise 
or  fair,  and  not  inquisitorial  or  liable  to  be  abused,  is  not  my 
province  to  determine  ;  at  all  events,  its  operation  should  not 
by  any  latitudinarian  construction  be  stretched  beyond  the 
prescribed  bounds. 

The  application  for  an  attachment  or  comtmitment  of  the 
party  for  not  producing  the  papers  or  documents  required 
must  be  denied,  without  prejudice  to  a  ptoper  applicatioa 


LouiB  Aksen  et  cU.  plaintiffs  and  respondents,  M.  Phillip 
H.  TusKA,  defendant  and  appellant. 

The  court  has  no  power,  on  motion,  to  compel  a  party  to  an  action  to  anbmit 
articles  which  are  the  subject  thereof,  and  are  neither  books,  documents,  nor 
evidence  of  themselves,  to  be  inspected  by  third  persons  in  order  to  enable 
them  thereby  to  qualify  themselves  to  testify  as  experts,  in  the  action  for  the 
party  applying,  as  to  the  mere  quality  of  such  articles. 
(Before  Robbbtbon,  Whitb  and  Barboubj  JJ.) 
Heard  and  decided  June  20, 1868. 
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Ausen  v.  Tuska. 

This  was  an  appeal  from  an  order  denying  a  motion  for  a 
discovery. 

The  plaintijOTs  brought  this  action  upon  an  alleged  breach 
of  a  contract  by  the  defendant  to  purchaBe,  by  sample,  a  quan- 
tity of  merchandize,  which  the  defendant  had  refused  on  a 
tender  of  them  to  accept,  on  the  ground  that  it  did  not  cor- 
respond with  the  sample. 

The  defendant  moved,  on  affidavits,  that  an  inspeption  of 
such  articles  by  third  persons  was  necessary  to  his  defense,  for 
an  order  compelling  the  plaintiffii  to  produce  the  goods  at  a 
time  and  place  to  be  fixed  by  the  court,  to  be  insptet^d  by 
persons  to  be  selected  by  him,  to  enable  them  to  testify  as 
experts  as  to  the  correspondence  of  such  articles  with  the 
samples. 

The  motion  was  heard  at  special  term  before  Mr.  Justice 
BoBEBTSOK,  who  denied  it,  and  from  the  order  entered  on  his 
decision  the  defendant  appealed. 

Bt  the  Covbt,  Bobebtson,  J.  I  am  induced  by  a  fuller 
examination  and  more  full  reflection,  to  adhere  to  my  views 
first  expressed  in  this  case  at  special  term.  I  was  then  start- 
led with  the  novelty  of  the  application,  and  could  find  no  prin- 
ciple or  authority  to  warrant  granting  it.  It  may  be  moraUy 
obligatory  on  either  party  having  in  his  possession  exclusively, 
information  beneficial  to  the  other  party  in  the  litigation  be- 
tween them,  to  disclose  it  to  him ;  but  the  duty  is  one  of 
imperfect  obligation,  not  capable  of  practical  definition  or 
legal  enforcement.  Of  course  the  court  has  means  at  its  dis- 
posal for  such  enforcement,  if  it  were  proper.  Assuming  that 
it  clearly  appears  prima  facie  that  a  party  seeking  the  aid  of 
the  court  to  enforce  such  disclosure,  has  a  case  to  sustain,  it 
will  always  be  difficult  to  determine  that  the  party  appljring 
is  without  any  other  means  of  accomplishing  the  desired 
results,  but  by  the  information  sought.  It  would  not  be  safe 
to  allow  the  party  applying  to  be  the  sole  judge  of  whether  a 
disclosure  or  inspection  of  certain  articles'  were  indispensable 
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for  the  purpose  of  doing  juBtice,  and  the  assertion  to  that 
effect  to  be  conclusive. 

The  present  is^  however,  not  strictly  an  application  for  dis^ 
covery  ;  that  is  confined  to  an  examination  of  adverse  parties 
as  witnesses,  and  the  production  of  books,  papers,  documents 
and  entries.  In  such  cases  the  testimony  of  such  parties  ,be- 
comes  available  directly  as  evidence  in  the  action,  and  copies 
taken  or  furnished  of  such  writings  may  be  produced,  in  the 
absence  of  the  originals.  But  it  is  contended  that  the  prin- 
ciple which  allows  the  compulsion  of  such  discovery,  is  equally 
applicable  to  a  compulsory  inspection  of  articles  of  m^t^han- 
dize,  which  form  the  subject  matter  of  an  action,  by  third  per« 
sons,  in  order  to  enable  them  to  speak  more  intelligently,  and 
clearly  and  with  less  loss  of  time,  on  the  trial,  even  if  their 
entire  qualifications  as  witnesses  at  all  should  not  depend 
upon  it. 

It  is  very  clear  that  such  relief  could  not,  under  the  former 
division  of  the  jurisdictions  of  courts,  have  formed  the  sub- 
ject of  an  action  in  equity,  and  there  is  no  authority  or  prin- 
ciple to  be  found  to  sustain  it.  A  final  decree  in  an  action  to 
compel  a  party  to  produce,  for  the  inspection  of  the  prospec- 
tive witnesses  of  his  adversary,  the  subject  of  controversy 
would  be  entirely  novel.  If  such  power  exists  any  where,  it 
must  be  in  the  exercise  of  equitable  jurisdiction  by  common 
law  courts.  The  only  exception  in  which  that  has  been  exer- 
cised, has  been  the  deposit  of  deeds  (Jackson  v.  JoneSy  3 
Cowen,  17,)  and  notes  {Brush  v.  Gibbon^  id.  18,  n.)  charged 
with  being  forgeries.  An  instrument  required  to  be  filed  in  a 
proper  office  by  a  stranger  (People  v.  Fat7,  1  Cowen,  589 ; 
S.  O.  2  id.  623,)  is  hardly  an  exception. 

In  the  present  case  the  defendant  refused  to  receive  the 
merchandise  sold,  whose  price  is  now  sued  for,  because  it  did 
not  correspond  with  the  sample  by  which  it  was  sold ;  he  there- 
fore naturally  may  be  presumed  to  have  furnished  himself  at 
the  time  it  was  tendered  with  the  means  of  proving  such  want 
of  correspondence.  The  plaintiff  is  bound,  in  order  to  make 
out  his  case  prima  facie,  to  establish  that  the  goods  were  of 


666        CASES  IN  THE  StJPEEIOR  COURT. 

RobbioB  9.  WellB. 

the  kind  s^d;  the  mere  outward  appearance  of  a  few  of  each 
articles  would  not  be  sufficient;  he  must  establish  their 
thorough  compliance  with  such  description.  If  the  defend- 
ants had  no  means  of  aJBcertaining  their  compliance  of  such 
articles  when  tendered  with  such  terms  of  the  description, 
he  should  hare  taken  them  ipto  his  possession  and  returned 
them^  as  he  had  a  right  to  do,  as  soon  as  with  reasonable  dili- 
gence he  had  ascertained,  and  so  thoroughly  as  to  be  capable 
of  proying  it,  that  the  articles  did  not  correspond  with  the 
samples.  By  rejecting  them  at  once,  without  such  full  exam- 
ination, he  incurred  by  his  own  negligence  whatever  risk  there 
was  of  not  being  able  to  prove  conclusively  the  inferiority  of 
the  article,  and  he  is  not  entitled  now,  to  call  upon  this  court 
to  exercise  an  unprecedented  power  to  furnish  him  with  an 
opportunity  for  such  examination,  in  order  to  repair  the  con- 
sequences of  such  negligence. 

The  order  appealed  from  must  be  affirmed  with  costs. 


Mabt  Jane  Bobbins,  administratrix,  &c.  of  Charles  A.  Bob- 
bins, plaintiff  and  appellant,  vs.  Henbt  Wells  et  aL 
defendants  and  respondents. 

1.  Saits^  agaiDBt  an  assodation  consisting  of  seven  or  more  persons  must  be 
brought  against  the  president  or  treasurer  of  such  association,  in  the  manner 
prescribed  by  the  acts  of  lBi6  and  1851,  and  the  remedy  against  their  Joint 
property  be  exhausted,  before  an  action  can  be  brooght  against  one  or  more 
of  the  individual  assodates. 

2.  It  fMfiw,  that  the  objection  that  it  appears  by  the  complaint  that  the  plaintiff 
is  a  foreign  administrator,  does  not  go  the  suffldency  of  the  cause  of  action. 
It  should  be  taken  by  demurrer  on  the  ground  of  want  of  capadty  to  sue. 

.  An  omission  to  demur  is  a  waiver  of  the  oljectJon. 

8.  A  judgment  dismissing  a  supplemental  complaint  tiled  by  a  representative  of 
a  deceased  plaintiff,  who  has  not  legal  capacity  to  sue,  granted  at  the  trial, 
solely  on  that  ground,  is  not  a  bar  to  a  fUrther  prosecution  of  the  action  by  a 
proper  representative  who  has  such  capadty. 
4.  Leave  to  file  a  supplemental  complaint  does  not  establish  the  plaintiffs  right 
to  sue  for  the  original  cause  of  action.    Per  Eobertsok,  J. 

(Before  BoBWOBtfi,  Ch.  J.  lind  Hobbbtboit  and  Bakboub,  J  J*) 
Heard  December  9, 1862  j  dedded  June  27, 1868. 


CASES  OF  PBAOTICE,  &a  667 

Robbins  v.  Wells. 

This  was  an  appeal  from  a  judgment  had  on  a  dismiseal  of 
the  complaint  on  the  trial 

This  action  was  originally  commenced  by  Charles  A.  Bob- 
bins, of  Iowa,  against  the  defendants,  Henry  Wells^  John  Bat- 
terfield  and  others,  doing  business  under  the  name  of  the  ^'The 
American  Express  Company,''  to  recorer  of  them  the  value  of 
two  boxes  and  a  trunk,  which  he  claimed  to  have  been  delivered 
to  them,  to  be  conveyed  to  Muscatine,  in  the  state  of  Wisconsin. 

The  complaint  was  against  ^^  the  defendants,  (Henry  Wells 
and  John  Butterfleld,)  who  with  others,  unknown  to  the  plain- 
tiff, do  business  as  expressmen  or  forwarders,  under  the  name  of 
the  American  Express  Company."  The  original  plaintiff  dying 
before  the  trial,  Mary  J.  Bobbins,  his  wife  and  administratrix, 
by  virtue  of  letters  of  administration  issued  in  Iowa,  obtained 
leave  to  revive  the  suit  by  filing  a  supplemental  complaint. 
Subsequently,  on  the  requisition  of  the  defendants,  she  filed 
security  for  the  costs.  The  supplemental  complaint  filed  by  such 
administratrix  alleged  the  death  of  the  intestate  and  the  issu- 
ing of  letters  in  Iowa.  That  the  intestate  in  his  life  time  com- 
menced an  action  by  service  of  summons  and  complaint  and  then 
set  forth  and  alleged^  on  the  part  of  the  present  plaintiff,  the 
averments  of  the  original  complaint.  The  defendants,  (Wells 
and  Butterfield,)  answered,  among  other  things,  denying  that 
the  trunk  was  delivered  to  them,  and  alleging  that  it  was 
delivered  to  "  The  American  Express  Company,"  an  associa- 
tion, formed  under  the  laws  of  this  state^  of  more  than  seven 
persons,  of  which  the  defendants  are  two. 

And  for  a  further  and  separate  defense  in  the  action,  claimed 
it  was  not  brought  in  the  name  of  the  president  or  treasurer 
of  such  company,  in  conformity  with  the  statute  in  such  case 
made  and  provided,  and  demanded  that  the  same  should  be 
dismissed,  with  costs. 

The  action  came  on  for  trial  on  the  6th  of  February,  1862, 
beofore  Mr.  Justice  Monell  and  a  jury. 

Upon  the  trial  it  appeared  that  the  American  Express  com- 
pany was  a  joint  stock  association,  consisting  of  more  than 
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Beven  shareholders ;  and  that  the  goods  in  question  w^^e  deliv- 
ered to  that  company. 

The  evidence  is  sufficiently  stated  in  the  dissenting  opinion 
of  Babboub,  J. 

When  the  plaintiff  rested^  the  defendants'  counsel  moved 
to  dismiss  the  complaint  on  the  following  grounds  : 

1st.  That  the  action  is  brought  in  the  name  of  a  foreign 
administratrix  who  can  have  no  status  in  this  court.  No  let- 
ters of  administration  have  been  taken  out  in  this  state. 

2d.  That  the  action  was  not  brought  against  the  American 
Express  Company ;  that  the  action  must  be  brought  against 
the  president  or  treasurer,  and  not  against  individual  share- 
holders. 

3d.  That  there  is  no  evidence  as  to  what  goods  were  put  in 
the  trunk  in  question,  nor  that  any  part  of  the  goods  said  to 
be  missing  were  put  into  that  trunk. 

The  judge  granted  the  motion  and  dismissed  the  complaint, 
to  whidx  the  plaintiff's  counsel  excepted. 

The  court  directed  the  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term,  and  the  judgment  in  the  meantime 
to  be  suspended. 

WUUam  B.  Martin^  for  the  plaintiff,  appellant. 
I.  The  first  ground  for  dismissing  the  complaint  urged  by 
the  defendants  was  not  sufficient. 

1.  The  action  was  originally  brought  in  the  name  of  the  intes- 
tate. After  his  decease  leave  was  granted  by  the  court  to  the 
present  plaintiff,  under  section  121  of  the  Code,  to  continue 
the  action  in  her  name. 

2.  The  objection  was  formal,  and  was  waived  by  the  defend- 
ants, first,  by  failing  to  prevent  the  granting  of  leave ;  second, 
to  demur ;  and  lastly,  by  compelling  the  plaintiff  to  give  secu- 
rity for  costs.     Such  an  objection  must  be  made  promptly. 

3.  By  section  121  of  the  Code,  the  court  are  expressly  author- 
ized to  allow  an  action  to  be  continued,  by  a  representative  or 
successor  in  interest^  without  any  limitation. 
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n.  The  action  is  properly  brought  against  the  defendants. 
It  is  not  brought  against  the  individual  shareholders  of  the 
express  company. 

1.  The  receipt,  which  is  the  contract  on  which  this  action  is 
brought,  states  :  That  Wells,  Butterfield  &  Co.,  (that  is  those 
doing  business  under  that  title,)  are  express  forwarders  and 
agents.  That  they  have  assumed  the  name  stated  at  the  head- 
ing, "American  Express  Company.*'  That  they  are  "  proprie- 
tors'' of  the  business  and  the  company.  The  contract  is  made 
by  the  "  proprietors,"  the  signature  being  expressly  made  "for 
the  proprietors,"  not  for  the  company.  It  acknowledges  the 
delivering  to  "  ua'*  (the  proprietors)  of  one  trunk,  &c.  which  toe 
(the  proprietors)  undertake  to  deliver,  &c.  The  American 
Express  Company  are  not  named  in  the  operative  parts  of  the 
contract,  nor  is  there  any  representation  or  suggestion  in  the 
receipt  that  they  were  a  joint  stock  association,  or  were  the 
contracting  party.  No  certificate  of  organization  or  association 
is  required  to  be  filed  by  a  joint  stock  association,  and  there  was 
none  in  fact  filed.  There  was  no  proof  that  the  plaintiffig 
knew  or  could  have  known  that  the  defendants  were  a  joint  stock 
asssociation,  and  in  fact  they  did  not  know  it. 

2.  Upon  this  receipt,  the  action  was  properly  brought  against 
the  parties  who  i^gned  it,  Wells,  Butterfield  &  Co.,  the  pro- 
prietors. It  could  not  have  been  brought  against  the  Ameri- 
can Express  Company.  It  describes  the  defendants  precisely 
as  they  describe  themselves  in  the  contract,  and  is  a  good  suit 
against  Wells,  Butterfield  &  Co.  (Zielev.  Campbell^  2  John, 
Cases,  382.  Collyer  on  Partn,  §§  839,  840,  713.  Giit  PI 
i?.42,46.)   • 

The  defendants  might  have  pleaded  non-joinder,  and  set  up 
the  names  of  the  other  partners  or  co-proprietors,  when  the 
plaintiff  could  have  brought  them  in.  {Qrahxnis  Pr.  94.) 
But  the  defendants,  by  not  denying,  admit  this  allegation  of 
the  complaint. 

3.  But  if  the  joint  stock  association,  the  American  Express 
Company,  should  have  been  sued,  the  statute  has  been  substan- 
tially complied  with. 
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(a.)  Hemy  Wells  is  named  as  defendant,  doing  bnsinesB 
tinder  the  name  of  the  American  Express  Compan  j.  Too  much 
is  alleged  in  including  John  Butterfield  and  others,  and  too 
little  in  omitting  to  call  Henry  Wells  by  his  title  of  office, 
'^  President."  Neither  of  these  are  essential  variations.  The 
statute  provides  that  the  association  may  sue  or  be  sued  in  the 
name  of  its  president     (2  B.  S.  4th  ed.  717,  §  121.). 

(6.)  The  answer  avers  that  he  is  president  of  the  association, 
and  the  plaintiff  is  entitled  to  the  admission.  The  defect  in 
the  complaint  is  thereby  aided  and  cured.  The  defect  is  in 
the  statement  of  this  title,  and  becomes  immateriaL  {Chii. 
PL  p.  671,  681.  Baie  v.  Orahaniy  1.  Kern.  237.  White  v. 
Joy,  3  id.  83.  Ayrea  v.  Oovilly  18  Barb,  260.  Brown  v. 
Harmony  21  id.  512.  Clark  v.  DaJee,  20  id.  42.  Stennd 
V.  Hoggj  1  Saund.  228,  and  note.) 

(c.)  Under  this  statute,  it  is  not  obligatory  to  describe  a 
president  by  his  title  of  office.  In  East  Biver  Bank  v.  Judah^ 
(10  How.  Pr.  135,)  it  was  decided  that  the  suit  might  be 
brought  in  the  name  of  the  president  or  of  the  bank  ;  that 
either  would  be  good.  The  only  defect  here  is  the  formal  one 
of  omitting  the  title  "  President.'^  It  is  merely  a  misnomer, 
and  w  not  even  pleadable  in  abatement.  (1  Chit.  PL  245. 
JEllioU  V.  Hartj  7  How.  Pr.  25.)  And  the  defect  should  be 
disregarded  or  amended.  (Code  of  Pr.  §§  173,  175,  176. 
Bate  V.  Graham,  1  Kern.  237.  Clark  v.  Dales,  20  Barb. 
42.  Bamee  v.  Pertne,  9  Barb.  206.  Fuller  v.  Webeter  Ins. 
Co.,  12  How.  Pr.  293.  Lighte  v.  KvereU  Ins.  Co.,  5  Bosw. 
716.    Bogart  v.  McDonald,  2  John.  Cases,  220,  note.) 

4.  If  the  suit  ought  to  have  been  brought  against  the  Ameri* 
an  Express  Company  as  a  joint  stock  association,  Mr.  Butter- 
field  being  unnecessarily  a  party,  the  complaint  may  be  dis- 
missed as  against  him.  (ilfon^.  Co.  Bank  v.  Albany  City 
Bank,  3  SeM,  459.)  He  is  in  no  position  to  take  advantage 
of  the  fact  that  he  is  made  a  defendant  unnecessarily,  not  hav- 
ing pleaded  a  misjoinder  which  he  could  only  do  by  pleading 
separately.  {Shannon  v.  Comstock,  21  Wend.  459.  Deforest 
V.  Jewett,  1  HaU,  137.    Gardiner  v.  Clark,  6  How.  Pr.  449.) 
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The  plaintiff  should  have  leave  to  discontinue  against  him, 
without  costs.  For  the  two  defendants  being  united  in  interest, 
and  having  appeared  by  one  attorney,  have  but  one  bill  of  costs. 
(Gastellanoa  v.  BeauviUe,  2  Band/.  670.  Walker  v.  Busselly  16 
How.  Pr.  91.) 

5.  If  the  receipt  be  ambiguous  and  equivocal,  it  is  not  equit- 
able to  allow  the  defendants  to  take  advantage  of  the  equivoca- 
tion in  their  own  receipt,  and  escape  on  a  technicality  from 
their  just  liabilities. 

III.  There  is  sufficient  evidence  as  to  what  goods  were  put 
in  the  trunk,  and  that  the  goods  said  to  be  missing  were  put 
in  the  trunk.  At  all  events,  there  was  evidence  enough  to  go 
to  the  jury. 

IV.  As  the  plaintiffs  move  for  a  new  trial,  and  if  the  court 
are  of  opinion  that  the  amendment  is  necessary,  also  that  the 
summons  and  complaint  be  amended  by  inserting  the  title  of 
his  office  after  Henry  Wells,  and  striking  out  the  name  of  John 
Butterfield,  and  for  leave  to  discontinue  against  him  withoui; 
costs. 

• 

Hooper  0.  Van  Vorst,  for  the  defendants,  respondents. 

I.  The  company  should  be  sued  in  the  name  of  the  presi-^ 
dent  or  treasurer  thereof  (3  B.  S,  5th  ed.  777,  §§  122,  125.) 
The  stockholders  can  not  be  sued  until  the  remedy  against 
the  association  has  been  exhausted  by  judgment  and  execution. 

IL  There  is  no  evidence  that  any  portion  of  the  goods  said 
to  be  missing  was  placed  in  the  trunk,  or  came  into  the  pos- 
session of  the  defendants  or  the  company. 

III.  It  is  the  duty  of  the  court  to  nonsuit  a  plaintiff  if  the 
evidence,  in  their  opinion,  will  not  authorize  a  jury  to  find  a 
verdict  for  the  plaintiff,  or  if  they  would  set  aside  a  verdict 
if  so  found,  as  contrary  to  evidence.  (Oraham  dt  Waterman 
on  New  TridtSy  vol.  1, 279.    Stuart  v.  Simpson,  1  Wend.  376.) 

IV.  The  court  will  not  set  Aside  ^  nonsuit  on  the  ground 
that  the  case  should  have  been  submitted  to  the  jury,  un- 
less this  was  desired  on  the  part  of  the  plaintiff  at  the  trial. 
{Kindred  v.  Bagff,  1  Taunt,  10.    1  Oraham  dt  Waterman  on 
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New  Trials^  282.)  No  such  desire  was  expressed  by  the 
plaintiff. 

y.  The  plaintiff,  a  foreign  administratrix,  not  having  taken 
oat  letters  in  this  state,  can  not  maintain  this  action.  (Mor^ 
rdl  V.  Dickey,  1  John.  OK  153.  Doolittle  v.  LewiSj  7  id.  45.) 

YI.  The  court  should  deny  the  motion  for  a  new  trial,  and 
order  judgment  for  the  defendant,  on  the  decision  of  the  judge 
on  the  trial,  with  costs. 

BoBBBTSON,  J.  It  appears  by  the  case  that  only  one  action 
was  tried,  one  set  of  pleadings  before  the  court,  and  one  com- 
plaint dismissed,  and  that  was  the  supplemental  action  brought 
by  Mrs.  Bobbins  to  enable  her  to  succeed  to  whatever  rights 
her  husband  had  in  the  origin&l  action,  and  prosecute  it  to  a 
conclusion.  One  of  the  grounds  on  which  such  dismissal  was 
asked  for,  was  the  legal  disability  of  Mrs.  Bobbins  to  prosecute 
any  actioa  Whatever  testimony  was  admitted  on  such  trial 
to  sustain  the  original  cause  of  action,  was,  therefore,  inmia- 
terial,  and  may  be  dismissed  from  our  consideration.  The 
present  plaintiff's  attorney  appears  from  the  complaint  to  have* 
proceeded  upon  the  erroneous  view  that  the  leave  granted  to 
file  a  supplemental  complaint  necessarily  either  absorbed  the 
original  action  in  the  new  one,  or  established  <the  plaintiff's 
right  to  sue  for  the  same  cause  of  action.  The  present  com« 
plaint,  except  that  it  alludes  to  the  previous  action,  would  be 
suitable  for  an  entirely  new  one.  As  a  supplemental  complaint, 
where  the  original  alleges  the  facts  on  which  the  action  is 
based,  the  reiteration  of  those  facts  is  entirely  unnecessary. 
What  was  in  the  original  complaint  (if  any  was  filed)  does  not 
appear,  as  it  is  not  before  us.  At  all  events,  it  is  necessary  to 
try  both  actions  before  it  can  be  determined  whether  there  was 
originally  a  cause  of  action. 

Clearly  the  determination  whether  the  party  filing  the  sup- 
plemental bill  was  entitled  to  succeed  to  the  rights  of  the 
original  plaintiff  was  necessary,  before  ascertaining  whether 
there  was  any  cause  of  action,  and  if  she  were  not  so  entitled, 
the  court  would  not  undertake  to  pass  upon  the  original  issues 
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in  this  cause,  when  the  true  successor  to  the  plaintiff's  rights 
was  not  before  them  to  maintain  them. 

Assuming,  then,  that  the  only  action  tried  was  the  supple- 
mental one,  and  the  only  issue  in  it  to  be  the  right  of  Mrs, 
Bobbins  to  succeed  to  her  husband's  position  as  plaintiff,  I 
fully  concur  with  the  chief  justice  in  holding  that  the  objection 
to  her  right  to  prosecute  by  reason  of  deriving  title  under  a 
foreign  administration  was  waived,  as  being  the  second  cause 
of  demurrer  specified  in  the  144th  section  of  the  Code.  Under 
section  148  such  objection  goes  wholly  to  the  right  to  sue,  and 
not  that  to  receive  or  discharge  the  claim.  (Doolittle  v.  Leioia, 
7  John.  Ch.  49.  Bobinson  v.  OrandaU,  9  Wend.  425.)  They 
may  be  sued  in  this  state  in  their  representative  capacity  for 
moneys  collected  by  them,  including  such  a  claim,  (GampbeU 
v«  Tausej/y  7  Gow.  64,)  and  they  may  assign  their  claims  so  as 
to  give  the  assignee  a  right  to  sue; 

A  voluntary  payment  by  the  defendants  to  the  plaintiff 
would  have  discharged  the  latter,  as  against  all  claimants. 
The  defendants  may,  therefore,  choose  to  waive  the  objection  as 
to  the  right  to  recover  by  the  plaintiff,  and  put  their  defense 
on  the  merits.  A  payment  by  them  after  the  action  was  ter- 
minated, whether  voluntary  or  involuntaiy,  would  bar  the 
action  of  any  other  person. 

The  mere  leave  to  file  the  supplemental  complaint  decides 
nothing  as  to  the  plaintiff's  rights.  The  judgment  that  the 
plaintiff  in  it  have  leave  to  prosecute  the  original  action  and 
succeed  to  all  the  rights  of  the  first  plaintiff  is  a  different  mat- 
ter. Whei'e  the  court  can  see  on  the  £Bu;e  of  the  supplemental 
complaint  that  the  former  action  is  fatally  defective,  it  may 
refuse  such  judgment.  (jOandler  v.  PettU,  1  PaigCy  168.  Day 
V.  PoUer,  9  id.  645.) 

I  think  that  the  provision  of  the  statute  of  1853,  {ch.  153,) 
amending  the  statute  of  1849,  as  to  joint  stock  companies,  (3 
B.  S.  5th  ed.  §§  125,  827,  pp.  777,  778,)  is  peremptory  in 
requiring  suits  against  partnership!,  consisting  of  more  than 
seven  members,,  to  be  brought  against  the  president  or  treasurer, 
in  order  to  determine  their  liability,  and  the  remedy  against 
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their  joint  property  to  be  exhausted,  before  an  action  can  be 
brought  against  the  individual  associates. 

The  answer  to  the  supplemental  complaint  is  that  the  de- 
fendants are  members  of  such  a  joint  stock  association,  and 
therefore  po  action  can  be  maintained  against  any  one  but  the 
officers  named  in  the  statute.  This  may  be  considered  as  an 
objection  arising  under  the  first  or  fourth  of  the  causes  of 
demurrer  specified  in  section  144  of  the  Code.  The  court  has 
no  jurisdiction  of  the  subject  of  the  action  so  as  to  make  the 
defendants  responsible,  until  after  the  recovery  of  judgment 
and  issuing  of  execution  against  the  officers  of  the  association ; 
and  even  if  the  defendants  are  at  all  proper  parties  to  the  sup-r 
plemental  action,  clearly  the  officers  in  question  should  be 
added,  and  in  that  respect  there  is  a  defect  of  parties. 

The  dismissal  of  the  supplemental  complaint  was,  therefore, 
proper,  and  should  be  affirmed  with  costs.  On  the  character 
of  the  evidence,  on  the  merits,  I  do  not  undertake  to  pass. 

BoswoBTH,  Ch.  J.  The  fact  that  the  plaintiff  is  a  foreign 
admin&tratrix  appears  on  the  face  of  the  supplemental  com^ 
plaint,  and  if  that  fact  does  not  make  the  complaint  one  whidi 
&ils  to  state  facts  constituting  a  cause  of  action,  but  on  the 
contrary  makes  the  case  one  in  which  the  plaintiff  has  not  legal 
capacity  to  sue,  the  defect  is  waived  by  the  defendants'  omis- 
sion to  demur.  ((7ode,  §  144,  subd.  2,  §§  147,  148.)  Though 
a  foreign  administratrix,  she  might  receive  payment  of  this 
claim  and  give  a  valid  release.  {Dooltttle  v.  Lewis,  7 
John.  Ch.  49.) 

In  chancery  a  probate  taken  out  in  this  state  any  time  before 
the  hearing  has  been  held  an  answer  to  the  objection  that  a  com- 
plainant is  a  foreign  administratrix,  the  objection  not  having 
been  taken  in  the  pleading.  (Osgood  v.  Franklin^  2  John. 
Ch.  18.  Goodrich  v.  Pendleton,  4  id.  551,  552.  DoolitOe  v. 
Lewis,  7  id.  51.)  The  omission  to  take  out  letters  in  this 
state  is  said  in  Doolittle  vf  Lewis,  to  be  a  formal  defect,  by 
which  I  understand  it  to  be  affirmed,  that  though  necessaiy  to 
clothe  the  party  with  a  legal  capacity  to  sue  as  a  matt^  of 
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right,  it  is  &  defect  which  may  be  waived,  where  it  does  not 
appear  that  any  prejudice  may  result  by  not  insisting  on  the 
act  being  done  as  a  prerequisite  to  making  such  a  decree  as 
would  be  just  on  the  merits  of  the  case. 

In  Campbell  v.  Tousey^  (7  Gowenj  64,)  it  was  held  that  a 
foreign  administrator  who  had  received  property  of  the  dece- 
dent, and  had  not  taken  out  letters  in  this  state,  might  be  sued 
in  this  state  as  executor  de  son  torty  but  it  would  be  a  defense 
that  he  had  accounted  in  the  due  course  of  administration  for 
all  the  property  he  had  received. 

In  Robinson  v.  CrandaUy  (9  Wend.  425,)  foreign  administra- 
tors were  allowed  to  sue  in  their  own  names  on  notes  belonging 
to  their  intestate,  payable  to  bearer.  They  were  treated  as  the 
real  owners  of  the  notes.  There  was  no  defense  in  that  case, 
except  that  of  the  plaintiffs  alleged  incapacity  to  maintain 
the  suit. 

If,  therefore,  it  appeared  that  the  complaint  was  dismissed 
solely  on  account  of  the  plaintiff  being  a  foreign  administratrix, 
I  should  hesitate  to  affirm  the  decision.  There  is,  however,  a 
defect  which  I  deem  fatal ;  conceding  that  the  objection  that 
the  plaintiff  is  a  foreign  admininistratrix,  is  one  merely  to  her 
legal  capacity  to  sue,  or  to  further  prosecute  this  action,  and  is 
waived  by  omitting  to  demur  to  the  supplemental  complaint 

The  defendants  are  members  of  a  joint  stock  company  con- 
sisting of  more  than  seven  associates.  The  associates  can  nolf 
be  sued  as  such,  until  after  a  suit  has  been  brought  against  the 
association  in  the  manner  prescribed  by  3  B.  S.  (5th  ed.  p.  777, 
§§  122,  125,)  and  judgment  has  been  obtained  against  it,  and 
an  execution  against  it  has  been  returned  unsatisfied.  It  was, 
therefore,  right  to  order  the  supplemental  complaint  to  be 
dismissed. 

The  case  states  that  the  complaint  was  dismissed  at  the 
trial.  This  clearly  means  the  supplemental  complaint.  There 
was  no  other  complaint  before  the  judge  who  tried  the  cause. 

The  case  now  before  the  court  purports  to  contain  the  plead- 
ings and  to  state  the  proceedings  which  were  before  the  judge 
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at  the  trial,  and  tliej  contain  no  pleading  except*  the  supple- 
mental complaint  and  the  answer  thereto. 

The  defendants'  motion  for  a  new  trial  shonld  be  denied 
and' an  order  be  entered  dismissing  the  supplemental  com- 
plaint absolutely  with  costs  of  the  proceedings  had  thereon. 
I  see  no  objection  to  the  entry  of  a  judgment  to  that  effect 

There  has  heea  a  trial  between  the  parties  now  litigating 
before  the  court,  within  the  meaning  of  the  word  trial,  as 
defined  by  the  Code.     (C7ode,  §  252.) 

The  Code  defines  a  judgment  to  be  ^^  the  final  determina- 
tion of  the  rights  of  the  parties  in  the  action." 
'  The  only  parties  in  the  action,  now  litigating  in  it,  are  the 
plaintiff,  as  a  foreign  administratrix,  and  the  defendants. 
A  final  determination  that  she  has  no  right  to  further  prosecute 
it,  and  that  her  supplemental  complaint  be  dismissed,  is  a 
judgment  as  that  word  is  defined  by  the  Code. 

Such  a  decision  and  judgment  if  pronounced  solely  on  the 
ground  of  the  plaintiff's  incapacity  to  prosecute  the  action,  will 
eliminate  from  the  cause  all  proceedings  commencing  with  her 
supplemental  complaint,  and  leave  it  as  it  was  when  she  inter- 
vened.  If  pronounced  on  the  grounds  that  her  legal  incapacity 
is  waived  by  an  omission  to  demur,  and  that  no  action  will  lie 
against  the  defendants,  and,  if  both  grounds  are  well  taken, 
might  be  a  bar  to  further  proceedings,  even  if  the  plaintiff 
should  take  out  administration  in  this  state. 

The  judgment  or  final  order  may,  apd  I  think  should,  show 
the  point  decided  and  the  ground  of  the  decision. 

It  will  be  time  enough  to  determine  the  effect  of  the  deci-> 
sion  when  the  question  is  regularly  raised  hereafter  for  judi-t 
cial  adjudication. 

Babboub,  J.  (dissenting.)  This  action  yras  brought  by  Chas. 
A.  Robbins,  in  his  lifetime,  to  recover  the  value  of  certain 
watches  and  other  articles  contained  in  a  trunk,  aDeged  in  the 
complaint  to  have  been  placed  by  him  in  the  hands  of  the  de- 
fendants, as  common  carriers,  to  be  by  them  delivered,  to  him 
at  Iowa  City,  in  the  state  of  Iowa,  together  with  damages  for 
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the  improper  detention  of  other  goods  delivered  to  the  defend- 
ants at  the  same  time,  fpr  like  transportation. 

After  the  commencement  of  the  action,  Bobbins,  the  plain- 
tiff, died  intestate,  whereupon  the  present  nominal  plaintiff 
applied  to  the  court  for,  and  obtained  leave  to  file  and  serve 
a  supplemental  complaint,  and  to  continue  the  action  in  her 
name  as  administratrix ;  under  which  order  such  supplemental 
complaint  was  served,  and  an  answer  thereto  was  put  in  by 
the  defendants,  Henry  Wells  and  John  Butterfidd. 

The  supplementary  complaint  commences  thus :  ^^  The  plain- 
tiff complaining  of  the  defendants  Henry  Wells  and  John 
Butterfield,  who,  with  others  unknown  to  the  plaintiff,  do  . 
business  in  the  city  of  New  York,  as  expressmen  or  forward- 
ers, under  the  name  of  the  American  Express  Company/f 
and,  after  averring  the  placing  of  the  goods  in  the  hands  of 
the  defendants  for  transport,  and  their  failure  to  deliver  a  por- 
tion of  them,  amounting  in  value  to  $680,  and  an  unneceseary 
detention  of  the  others,  and  alleging  that  the  plaintiff  had 
been  appointed,  by  a  cottnty  Judge  in  the  state  of  Iowa, 
administratrix  of  the  effects,  &c.  of  Charles  A.  Bobbins,  con- 
cludes with  a  prayer  for  a  judgment  against  the  defendants  for 
the  alleged  amount  of  the  loss  and  damages. 

The  answer  contains  a  general' denial,  and  also  sets  up  the 
fact,  among  other  things,  that  the  goods  were  received  from 
Bobbins  by  the  American  Express  Company,  a  joint  stock  asso- 
ciation, composed  of  more  than  seven  diareholders  or  associ- 
ates, two  of  whom  were  the  defendants  WeUs  and  Butterfield^ 
the  only  defendants  named  in  the  summons  and  complaint ; 
that  such  association  was  organized  under  the  laws  of  the 
«tate  of  New  York,  and  had  a  president  (the  defendant  Henry 
Wells,)  and  a  treasurer. 

Upon  the  trial,  the  plaintiff,  to  establish  the  delivery  of 
the  goods  to  the  defendants,  exhibited  in  evidence  a  receipt  in 
the  following  words : 
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'^  American  Expbssb  Company. 
Wellfl^  Batterfield  &  Co.  Express  Forwarders  and  Foreign 
and  Domestic  Agents. 
Wells,  Butterfield  &  Co.  Proprietors. 

Between  New  Tork  and  Baffiilo,  )    62  Broadway,    j  Livingston,  Fargo  &  Co. 
and  New  York  and  Dunkirk.     )       New  Tork.       (  Bnflalo,  west. 

New  York,  Sept.  18,  1854 
Piatt  and  Brothers  have  delivered  to  us  two  boxes  and  one 
trunk  marked  as  follows :   Chares  A.  Bobbins,  Iowa  City, 

Iowa,  which  we  undertake  to  forward  to only  perils  of 

navigation  and  transportation  excepted.  And  it  is  hereby 
expressly  agreed  that  said  American  Express  Company  are 
not  to  be  held  liable  for  any  loss  or  damage  of  any  box,  pack- 
age or  thing  for  over  $150,  unless  the  just  and  true  value 
thereof  is  herein  stated  ;  nor  for  any  loss  or  damage  by  fire  ; 
nor  upon  any  property  and  thing,  unless  properly  packed  and 
secured  for  transportation ;  nor  upon  fragile  fabrics,  unless 
marked  upon  the  package  containing  the  same ;  nor  upon  any 
fabrics  consisting  of  or  contained  in  glass. 
For  the  proprietors. 
Contents  unknown.      .-    .  Pbidb/' 

It  was  admitted  that  Pride,  the  signer  of  the  receipt,  was 
an  agent  of  the  American  Express  Company ;  and  had  au- 
thority to  sign  it.  Evidence  was  also  given,  tending  to  prove 
that  the  trunk  mentioned  in  the  receipt  was  not  delivered  to 
Robbins  at  Iowa  City,  until  about  the  20th  of  April,  1855; 
that  it  was  then  in  bad  order  and  condition,  and  that,  upon 
being  opened,  it  was  found  that  a  portion  of  the  goods,  con- 
sisting of  gold  and  silver  watches,  &c.  amounting  to  $880.67, 
originally  placed  in  such  trunk,  had  been  abstracted  or  lost' 
therefrom. 

On  the  close  of  the  evidence  thus  presented,  on  the  part  of 
the  plaintiff,  the  defendants  moved  to  dismiss  the  complaint 
upon  the  following  grounds : 

1st.  Because  the  action  is  brought  in  the  name  of  a  foreign 
administratrix,  who  can  have  no  status  in  this  court.  2d.  Be- 
cause the  action  is  not  brought  against  the  American  Express 
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Company,  bat  against  its  individual  shareholders.  3d.  Be- 
cause there  is  no  eyidence  that  any  of  the  missing  goods  were 
put  into  the  trunk. 

That  motion  was  granted,  and  thereupon  the  plaintiff  ex- 
cepted and  appealed. 

Upon  a  careful  examination  of  the  case,  I  have  become  sat- 
isfied that  the  eyidence  given  upon  the  trial  was  insufficient 
to  establish  the  loss  of  the  goods,  while  in  possession  of  the 
defendants,  or  in  that  of  the  express  company. 

There  is  no  evidence  whatever  to  show  that  the  invoice  or 
bill  which  was  in  the  hands  of  the  Iowa  witnesses,  at  the  time 
they  examined  the  contents  of  the  trunk,  waer  the  real  invoice 
which  was  furnished  to  Bobbins  by  his  vendors,  or  even  a  cor- 
rect copy ;  and  the  evidence  given  to  show  that  the  missing 
articles  were  placed  in  the  trunk,  and  not  in  the  boxes,  is  at 
best  exceedingly  slight.  It  appears,  too,  that  the  trunk  in 
question  was  in  the  hands  of  Bobbins,  some  hours,  at  least, 
before  it  was  examined  by  the  witnesses ;  and  there  is  no  evi- 
dence whatever  as  to  its  real  condition  or  that  of  its  contents 
at  the  time  it  was  delivered  to  him. 

I  am  also  of  opinion  that  the  case  made  by  the  complaint, 
modified  and  changed  as  it  wcks  by  the  admission  made  upon 
the  trial,  that  the  American  Express  Company  was  com- 
posed of  more  than  seven  associates,  and  the  exhibition  in 
.  evidence  of  the  receipt  of  their  agent  Pride,  was  insufficient 
to  authorize  a  judgment  against  the  defendants ;  for  the  de- 
fendants here  are  only  two  of  more  than  seven  partners  or 
associates,  all  of  whom  were  engaged  in  the  same  transaction, 
and  were  jointly  liable,  and  who,  except  for  the  acts  of  1846 
and  1851,  (3  B,  S.  5th  ed.  777,)  must  all  have  been  impleaded 
as  defendants.  Those  acts,  however,  {Id.  §§  122,  126,)  for 
the  purpose  of  aiding  creditors  in  the  prosecution  of  their 
claims  against  associations  composed  of  more  than  seven  per- 
sons, have  authorized  suits  to  be  brought  against  them  in  the 
name  of  their  president  or  treasurer,  and  by  the  service  of  a 
summons  upon  such  officer,  has  prohibited  the  institution  of 
actions  against  such  association  individually  in  the  first  instance 
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in  any  other  way ;  and  this  action  is  brought,  not  against  the 
association  nor  its  president  or  treasurer  as  such  o£Bicer,  but 
against  the  defendants  Wells  and  Bntterfield  individually,  or 
as  two  only  of  more  than  seven  partners. 

But,  although  the  plaintiff  was  not  entitled  to  judgment 
upon  closing  her  proofs,  and  when  the  motion  was  made  to 
dismiss  the  complaint,  it  by  no  means  follows  that  the  court 
had  power  so  to  dismiss  it.  If  the  plaintiff  in  the  supple- 
mental complaint  has  no  such  standing  in  the  court  as  en- 
titled bar  to  prosecute  the  suit,  the  action,  which  is  still  in 
existence  notwithstanding  the  death  of  the  original  plaintiff 
(C7ode,'§  121,)  ought  to  be  permitted  to  stand  so  as  to  leave 
tiie  real  representative  of  the  deceased  plaintiff  at  liberty,  if 
he  should  be  so  advised,  to  apply  for  leave  to  prosecute  it  to 
judgment.  It  seems  to  me  quite  clear  that  the  true  represen- 
tative can  not  properly  be  deprived  of  this  right  by  the  inter- 
vention of  an  outsider.  Indeed,  unless  the  proper  parties 
were  properly  before  the  court  at  the  time  the  trial  was  had, 
the  judge  bad  no  jurisdiction  to  direct  a  dismissal. 
'  It  is  well  settled,  both  in  England  and  this  country,  that 
courts  will  not  take  notice  of  letters  of  administration  granted 
abroad,  and  that  a  foreign  administrator  has  no  right  as  such 
to  maintain  an  action.  {CampbeU  v.  Touseyy  7  Cowen^  64 
Robinson  v.  CranddU^  9  Wend.  425,  and  cases  there  cited.) 

Of  course,  the  plaintiff  in  the  supplemental  complaint  is. 
not  entitied,  as  an  administratrix,  appointed  in  Iowa,  of  tiie 
goods,  &c.  of  the  original  plaintiff,  to  continue  the  action  as 
the  representative  of  the  original  plaintiff,  and  to  prosecute 
the  same  to  judgment. 

I  am  of  opinion,  therefore,  that  the  order  dismissing  the 
complaint  should  be  set  aside  and  vacated ;  leaving  the  de- 
fendants to  take  such  action  in  the  premises  as  they  may  be 
advised. 


OASES  OF  PEAOTICE,  &o.  681 

Woods  p.  Def  iganiere. 


William  S.  Woods  et  ol.  plaintiflfs  and  respondents,  w.  Louis 
F.  DbFioanikbb,  president,  &c.  defendant  and  appellant. 

1.  An  application  for  the  diBCOvery  of  books  and  papers,  should  not  be  granted 
where  the  entries  sought  for  are  not  shown  to  be  eyidence,  bnt  only  to  con- 
tain infonnatlon  by  which  eridenoe  can  be  obtained. 

2.  In  such  an  application,  made  under  the  prorisions  of  the  BeTised  Statntea, 
as  well  as  in  the  former  practice  in  courts  of  equity,  the  denial  by  the  defend- 
ant of  all  possession  or  control  of  the  writings  sought  for,  is  a  full  answer, 
notwithstanding  the  defendant  has  omitted  to  controvert  an  allegation  that  he 
had  delivered  some  such  documents  to  his  counsel. 

8.  Such  an  order  is  not  sustainable  under  the  powers  of  courts  at  common  law, 
except  as  to  writings  which  not  merely  furnish  evidence,  but  which  are  the 
foundation  of  the  action. 

4.  Such  an  order  is  not  sustainable  under  the  provisions  of  the  Code  of  Pro- 
cedure, except  as  to  entries  which  are  shown  to  be  capable  of  being  used  as 
evidence;  and  as  to  such  papers  the  power  of  the  court  is  discretionary,  and 
should  not  be  exercised  unless  it  appear  that  they  are  indispensably  necessary. 
If  it  appear  upon  the  application,  that  all  that  could  be  proved  by  such  entries 
could  be  otherwise  established,  the  order  can  not  be  sustained. 

6.  The  provisions  of  the  Code  do  not  authorize  an  order  precluding  the  defend- 
ant ttom  a  defense,  or  from  controverting  certain  facts,  as  a  penalty  for  his 
reftising  to  make  discovery  of  books  and  papers;  but  confine  the  consequences 
of  such  reftisal  to  the  exclusion  of  the  document  as  evidence,  and  the  pun- 
ishment of  the  party. 

6k  An  order  for  the  discovery  of  books  and  papers  is  one  which  affects  a  sub- 
stantial riglit,  and  is  appealable. 

(Before  BoBKBTSOir  and  Movbll,  J^.) 

Heard  July  80, 1868;  decided  October  8, 1868. 

The  order  appealed  from  in  this  case  required  the  defend- 
ant to  give  or  allow  the  plaintiffs  to  take  copies  of  entries  in 
a  book  allied  to  be  Under  his  control,  and  in  case  of  refusal, 
precluded  him  from  making  certain  defenses,  or  controverting 
certain  facts  alleged  in  the  complaint. 

The  action  was  brought  against  the  defendant  as  president 
of  a  joint  stock  association,  consisting  of  more  than  seven 
persons.  The  existence  of  such  association,  his  presidency 
thereof  and  the  names  of  the  members,  were  alleged  in  the 
complaint,  and  controverted  in  the  answer ;  which  were  the 
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facts  which  the  defendant  was  precluded  from  controverting 
by  the  order  in  question. 

The  book,  copies  of  entries  in  which  were  required  to  be 
furnished}  was  alleged  to  have  contained  minutes  of  the  trans- 
actions of  some  persons,  whose  names  were  unknown ;  at 
meetings  held  bj  them,  among  which  were  included  the  elec- 
tion of  a  board  of  managers,  and  the  appointment  by  the  lat- 
ter of  the  defendant  as  president. 

The  elpplication  was  based  upon  a  petition  of  the  plaintifi 
setting  forth  certain  disclosures  made  by  the  defendant  on  his 
examination  as*  a  witness  for  them,  previous  to  the  trial.  By 
them  it  appeared  that  he  had  admitted  that  in  November, 
1858,  he  had  agreed,  with  others,  to  form  an  association  of  the 
same  name  as  that  of  which  the  defendant  was  sued  in  this 
action  as  president.  He  also  p]x>duced  a  prospectus  for  the 
formation  of  a  company  of  that  name,  signed  by  himself  and 
others,  containing  the  object,  capital  and  other  terms  of  its 
creation.  Upon  being  asked  whether  he  had  any  other  written 
papers,  besides  such  prospectus,  signed  to  his  knowledge  by 
any  one,  relative  to  the  organization,  formation  or  operation 
of  such  company,  he  answered  that  he  had  delivered  other 
papers  to  his  counsel,  but  could  not  tell  whether  they  related 
to  the  formation  of  the  company^  or  its  operation  or  fiot,  nor 
whether  any  one,  or  who,  signed  them.  He  further  admitted, 
upon  such  examination,  that  in  1869  he  was  appointed  the 
president  of  an  association  of  the  same  name  as  that  whereof 
he  is  sued  as  president  in  this  action ;  also  that  a  number  of 
persons  were  present  at  the  meeting  at  which  he  was  so  ap- 
pointed ;  and  that  minutes  of  that  and  other  meetings,  show- 
ing who  were  present  at  them,  were  kept  in  writing,  in  a  book 
which  he  had  delivered  to  his  counsel,  in  whose  possession  he 
believed  it  still  to  be.  But  he  also  stated  that  he  could  not 
recollect  any  thing  definite  of  the  contents  of  such  papers  or 
book,  or  the  persons  therein  specified  as  members,  or  who  at- 
tended the  meetings  therein  specified.  He  also  gave  the  name 
of  one  manager  of  such  company  positively,  and  of  others 
qualifiedly. 
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From  a  statement  contained  in  such  petition,  it  appeared 
that  the  defendant  had  given  the  names  of  all  the  parties 
mentioned  in  the  complaint  as  such,  as  members  of  such  asso* 
ciation,  in  a  complaint  in  an  action  brought  by  him  as  presi- 
dent thereof,  against  third  persons ;  and  had  allied  therein 
that  he  had  entered  into  such  association  in  April,  1859,  with 
such  other  persons.  Being  asked  on  his  examination,  from 
whom  or  where  he  got  the  information  that  such  persons  were 
associates  in  such  company,  he  answered,  he  could  not  recol- 
lect; in  some  cases,  from  the  parties,  although  he  could  not 
tell  which. 

The  petition  also  set  forth  that  an  application  to  compel 
the  defendant  to  produce  such  book,  made  in  the  progress  of 
his  examination,  had  been  denied  by  the  justice  before  whom 
the  same  was  conducted.  '  The  plaintiffs  also  averred  in  such 
petition,  their  belief  that  the  minute  book  demanded  contained 
material,  necessary  and  important  evidence  on  the  trial  of  the 
issues  in  this  action,  relative  to  the  company,  its  members,  and 
the  defendant's  official  position  therein.  But  such  belief  was 
only  alleged  to  be  founded  on  the  other  facts  stated  therein. 

The  defendant  denied  under  oath,  absolutely,  all  possession 
or  control  by  him,  jointly  with  any  other  person,  or  separately, 
of  the  books  and  papers  demanded  at  the  time  of  the  service 
of  the  petition.  ^ 

The  order  was  made  on  such  petition,  affidavit  of  the  de- 
fendant, and  the  pleadings. 

D.  M.  Porter y  for  the  defendant,  appellant. 

A.  R.  Dyetty  for  the  plaintiffs,  respondents. 

Bt  the  Coubt,  Bobsbtson,  J.  In  order  to  maintain  this 
action  against  the  defendant,  as  the  representative  in  it  of  the 
company  sued,  it  is  only  necessary,  under  the  statute  authoriz- 
ing such  modes  of  bringing  suits,  for  the  plaintiffs  to  establish 
that  the  company  consisted  of  the  requisite  number  of  mem- 
bers, and  that  he  was  president.     (3  jB.  B,  5th  ed.  TTly  8,  9.) 
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The  question  of  the  liability  of  individual  members,  as  part* 
ners,  is  not  in  issue,  as  only  the  property  held  by  them  jointly 
as  an  association  can  be  taken  in  execution  upon  a  judgment 
therein,  and  ther«fore  their  names  are  immaterial  Their 
individual  liability  as  members,  may  be  the  subject  of  a  sub- 
sequent action,  in  which,  of  course,  their  names  would  be 
essential  But  had  it  even  been  necessary  to  prove  the  names 
of  the  members,  the  defendant  appears  to  have  furnished  them 
by  the  sworn  complaint  in  the  action  brought  by  him,  and 
the  prospectus  produced  by  him.  In  reference  to  the  existence 
of  the  company  sued  in  the  defendant's  name,  as  its  president, 
he  had  admitted  the  existence  of  one  bearing  the  same  name, 
organized  for  certain  purposes.  If  not  for  the  same  purposes 
or  consisting  of  seven  persons,  the  plaintiffs  have  not  at* 
tempted  to  ascertain  either  fact  from  the  defendant  on  the 
stand.  Nor  do  they  allege  or  attempt  to  show  that  the  book 
entries  in  question  belonged  not  to  such  company,  but  to  that 
sued  in  this  action,  if  there  were  two  of  the  same  name.  And 
moreover,. they  do  not  even  allege  that  there  were  two.  In 
the  absence  of  any  evidence  of  distinction,  the  presumption 
would  be  that  they  were  the  same.  The  papers  before  us, 
therefore,  do  not  prove  the  indispensable  necessity  of  inspect- 
ing sucb  book,  or  having  proof  of  the  entries  in  it,  to  estab* 
lish  any  thing  important  to  be  proved  on  the  trial.  It  is  not 
pretended  that  the  defendant  would  have  the  audacity  to  at- 
tempt to  disprove  his  own  sworn  statements.  {LeggeU  v. 
Pastleyy  2  Paige,  599.)  Another  difficulty  with  which  the 
plaintiffs  have  to  contend  is,  that  the  entries  sought  for  are 
not  shown  to  be  evidenccy  but  only  to  contain  information  by 
which  evidence  may  be  obtained.  It  is  not  alleged  that  they 
were  in  the  defendant's  handwriting,  or  that  he  was  in  any 
way  privy  to  them.  Possibly  by  inspection  the  plaintifib  may 
discover  in  whose  handwriting  they  are,  and  obtain  their  au- 
thor as  a  witness,  to  prove  the  facts  contained  in  them.  But 
even  in  such  case  he  must  be  proved  to  have  no  independent- 
memory  of  such  facts.  {RuaaeU  v.  Hudson  River  B.  JR.  Co., 
17  N.  F.  Sep.  134.)    I  apprehend  the  power  of  discovering 
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the  contents  of  a  written  document  will  hardly  be  stretched 
to  cover  those  which  only  furnish  information  to  enable  the 
applicant  to  ferret  ont  evidence  or  witnesses ;  or  where  it  is 
not  shown  that  witnesses  can  not  establish  the  same  facts  with- 
out the  aid  of  such  entries.    (Oelston  v.  Hoyt^  1  John  Ch.  543.) 

The  necessity,  too,  of  invoking  the  extraordinary  power 
of  the  court  in  compelling  the  production  of  these  entries,  by  a 
separate  application,  which  takes  the  place  of  a  former  bill  of 
discovery,  (Code^  §§  388,  389,)  is  not  manifest. ,  Neither  the 
defendant  nor  the  association  is  an  artificial  person,  whose 
officers  can  not  be  compelled  by  a  subpoena  duces  tecum  to 
produce  writings  belonging  to  it,  in  their  physical  custody. 
(Brevoort  v.  Warner^  8  How.  321.  Van  Zandt  v.  Cobby  12 
id.  544.  Commercial  Bank  of  Albany  v.  Dunham^  13  id, 
541.)  Whether  the  possession  by  counsel  can  protect  them  is 
another  question.  Their  production  by  him  could  probably 
be  equally  compelled  on  a  subpoena  as  on  such  an  application. 
(See  People  v.  Vaily  2  Oowen^  623.    S.  C.  1  id.  589.) 

If  this  be  an  application  to  be  governed  by  the  provisions  of 
the  Revised  Statutes,  the  denial  by  the  defendant  of  all  pos- 
session or  control  of  the  writings  sought,  is  a  full  answer. 
(2  B.  S.  197,  §  24.  Bradstreet  v.  Bailey^  4  ^66.  233.  Ahoyke 
V.  Wolcottj  Id.  41.  Hoyt  v.  American  Exchange  Bank,  1 
Duir,  652.  S.  C  8  How.  89.)  The  supposed  admission,  by 
the  failure  to  controvert  the  allegation,  of  a  delivery  to  coun** 
sel,  can  not  be  employed  to  counterprove  such  denial.  Formerly, 
on  a  bill  of  discovery,  in  a  court  of  equity,  merely  in  aid  of  an 
action  at  law,  and  a  denial  in  the  answer,  no  issue  eould  be 
raised  or  tried  of  possession.  (2  Barb.  Ch.  Pr.  106,  111,  115. 
King  v.  Clarky  3  Paige^  76.)  The  mere  fact  of  being  able  to 
prove  such  possession,  would  do  away  with  the  necessity  of 
discovery ;  it  was  only  an  appeal  to  the  parties'  conscience, 
and  the  defendant  was  the  plaintiff's  witness.  Such  a  dis-* 
covery,  also,  was  ^ot  permitted  in  equity  merely  to  enable  a 
party  to  prepare  for  a  trial  or  prevent  surprise  ;  it  must  fur- 
nish evidence  to  be  used  on  the  trial.  (Seymour  v.  Seymour, 
4  John.  Ch.  4D9.    Leggett  v.  Postley,  2  Paige,  599.    March 
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V.  Davison,  9  id,  680.  Baiiey  v.  Dean,  5  Barb.  297.)  There 
was  no  distinction  between  the  discovery  of  facts  known  to  the 
defendant,  and  writings  in  his  possession.  The  Revised  Stat- 
utes restrict  the  cases  in  which,  and  the  proceedings  by  which 
courts  may  enforce  discovery  of  writings  to  those  governing 
courts  of  equity  before  their  passage.  (2  R.  S.  197,  §  22.) 
The  denial  of  possession  in  this  case,  in  a  court  of  equity,  and 
of  course  under  the  Bevised  Statutes,  is  therefore  not  a  subject 
of  controversy. 

The  order  made  in  the  case  is  not  sustainable  under  the 
power  of  courts  at  common  law,  to  compel  the  production  of 
writings  in  actions  therein.  The  exercise  of  such  power  was 
confined  to  those  which  were  the  foundation  of  the  action,  so 
that  even  those  which  were  evidentiary  only  were  excluded 
from  the  benefit  of  it.  (Willis  v.  Bailey ,  19  John.  269 
Bank  of  Utica  v.  Hillard,  6  Oowen,  62.)  Actions  on  policies 
of  insurance,  (11  John.  246,  n.)  and  alleged  forgeries,  (2  M.  d  O. 
758 ;  3  Cowen,  17,  18^)  formed  exceptions.  It  could  not  be 
exercised  for  inequitable  purposes,  or  to  create  or  promote  liti- 
gation. (2  John.  Gh.  150.  3  id.  467.  4  Paige,  639.  5  Barb. 
297.  2  Cowen,  592.)  The  utmost  that  could  be  said  of  the 
writings  sought  in  this  case  was  that  they  might  furnish 
evidence :  clearly  they  were  not  the  foundation  of  the  action. 

The  order  in  question,  if  sustainable  at  all,  can  only  1>e  so 
under  the  Code.  And  here  we  are  met  by  the  difficulty  that 
the  penalty  imposed  by  it  for.  non-compliance  with  it  is  not 
authorized  by  the  Code.  That  confines  the  consequences  of  a 
refusal  to  furnish  the  contents  of  a  document  to  its  exclusion 
as  evidence,  or  the  punishment  of  the  party  refusing,  or  both. 
It  would  not,  perhaps,  be  admissible  to  inquire  on  appeal  into 
the  propriety  of  depriving  all  the  association  of  a  defense  in 
consequence  of  the  contumacy  of  a  member.  The  object  of  the 
Code  may  have  been  to  confine  the  punishment  to  the  actual 
offender  instead  of  implicating  the  innocent,  which  the  Bevised 
Statutes  allowed  as  the  only  means  of  coercion.  That  part  of 
the  order  would  necessarily  require  reformation,  if  it  be  sus- 
tainable under  the  Code,  and  under  that  alone. 
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The  Code,  although  it  enlarges  the  mode  of  enforcing  dis- 
covery of  writings,  by  excluding  them  from  evidence,  or*  pun- 
ishing the  recusant  possessor,  and  the  exercise  of  the  power  of 
enforcing  it  from  cases  recognized  in  a  court  of  equity  alone, 
to  those  embraced  within  a  general  discretion,  limits  the  char- 
acter of  the  writings  to  be  produced  to  those  which  ^^  contain 
evidence  relating  to  the  merits/'  The  Revised  Statutes  em«- 
braced  all  writings  which,  in  any  way,  related  to  such  merits^ 
whether  evidence  or  not.  The  vagueness,  however, .  of  that 
phrase  had  been  relieved  by  co9fining  the  exercise  of  the 
power  to  cases  sanctioned  by  courts  of  equity  previously  ;  thus 
merely  transferring  the  juriadiction  to  common  law  pourts. 
The  Code,  on  the  other  hand,  leaves  every  thing  but  the  nature 
of  the  writings  to  the  discretion  of  the  court.  How  that  dis<- 
cretion  is  to  be  governed,  or  whether  it  is  to  be  arbitrary,  is 
also  left  to  the  courts  to  determine.  In  this  case,  the  entries 
sought  are  not  shown  to  be  capable  of  being  used  as  evidence 
at  all,  and  .therefore  do  not  come  within  the  class  of  writings 
defined  by  the  Code.  They  are  not  minutes  of  the  transactions 
of  a  corporation,  kept  by  an  appropriate  officer,  but  of  several 
individuals,  supposed  members  of  a  partnership. 

But  even  if  such  entries  were  not  defective  as  evidence,  other 
objections  arise  to  compelling  their  production,  under  the  Cod^. 
The  discrjetion  to  be  exercised  by  the  court,  can  not  be  intended 
by  the  Code  to  be  an  arbitrary  one.  (  Fftn  ZandJt  v.  Obift,  12 
How,  Pr.  544.)  While  limiting  the  character  of  the  writings 
whose  production  was  to  be  enforced,  it  could  not  have  con- 
templated that  the  exercise  of  the  power  itself  should  be 
unlimited,  to  be  used  or  withheld  at  pleasure.  The  design 
seems  to  have  been  rather  to  indicate  that  the  exercise  of  the 
power,  even  in  regard  to  evidentiary  writings,  should  not  be 
imperative  but  discretionary.  If  that  be  so,  no  better  guides 
for  that  discretion  can  be  found  than  the  rules  previously 
adopted  ^y  courts  of  both  law  and  equity  as  to  the  cases  to 
which  the  production  of  writings  should  be  restricted. 

In  such  a  case  as  this,  any  mere  allegation  by  the  parties  seek- 
ing a  discovery,  that  they  believe  the  writings  in  question  contain 
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evidence  would  be  immaterial,  (  WUhie  v.  Moore,  17  How.  Pr. 
480,)  unless  their  character  is  so  defined  as  to  enable  the  court 
to  determine  that  they  do  so.  This  has  been  the  rule,  both  in 
equity,  formerly,  (Mclntyre  v.  Manciue,  3  John.  Cfh.45;  S.  O. 
16  John.  592 ;  Lane  y.  Stehbina,  9  FaigCy  622,)  and  since  the 
adoption  of  the  Revised  Statutes  and  the  Code.  (McAlister  v. 
Pondy  16  How.  Pr.  299.  WiUcie  v.  Moore,  17  id.  480.  Peo- 
ple V.  Rector  of  Trinity  Church,  6  Abh.  177.  {JcLssard  r. 
Hinman,  6  Duer,  695.) 

One  rule  always  adopted  in  enforcing  the  production  of  wrii- 
ings  was  that  it  should  appear  that  they  were  indispensably 
necessary,  {Oelston  v.  Hoyt,  1  John.  Gh.  543,  and  not  simply 
that  such  production  was  a  prudent  precautionary  measure. 
(Mora  V.  McCredy,  2  Bo8w.  669.  Gommercud  Bank  of. 
Albany  v.  Dunham,  13  How,  Pr.  541.  McAlister  v.  Pond, 
«6i  supra.  Pegram  v.  Garson,  18  How.  519.)  In  this  case 
it  appears,  on  the  plaintiffs'  own  shovnng,  that  all  that  could 
be  proved  by  such  entries  can  be  otherwise  established.  An 
ability  to  establish  the  same  matters  by  living  witnesses  is  not 
negatived.  There  is  nothing  before  us  to  show  that  the  repug- 
nance of  the  law  to  compel  a  party  to  furnish  evidence  against 
himself,  ought  to  be  overcome,  in  order  to  attain  justice  by 
putting  the  parties  on  an  equal  footing  as  to  evidence.  The 
readiness  of  parties  to  believe  that  an  examination  of  their 
adversaries'  books  and  papers  will  furnish  evidence  in  their 
favor,  requires  to  be  curbed  by  courts,  so  as  not  to  allow  it  to 
become  inquisitorial,  or  a  general  right  of  se'arch. 

In  this  case  the  entries  desired  are  not  alleged  to  contain 
any  new  information  available  in  the  case ;  are  not  shown  to  be 
admissible  as  evidence,  or  if  admissible  as  substituted  evidence, 
it  is  not  shown  there  are  not  living  witnesses  to  the  same  &ct8. 
All  that  it  is  alkiged  they  can  show  is  already  known,  and  can 
be  proved  by  t^^^P^endant's  admissions  and  sworn  statements. 
It  ^does  not  seem,  t^U^efore,  to  have  been  a  case  in  nftiich  the 
production  of^jbhe  )k>okp  in  question  should  have  been  ordered. 
'The.  cpxler  affected  4  substantial  right,  and  was,  iheresEare, 
appjpalable  undf^i^HheJuode.    (§  349.)    The  order  must  be 
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reversed  ;  but,  as  the  plaintiffs  may  be  able  to  show  a  neces- 
sity not  now  apparent,  it  must  be  without  prejudice  to  a  new 
application  if  they  shall  be  so  advised. 


David  Magis,  plaintiff  and  respondent^  vs.  Abneb  Osbobn^ 
(who  was  impleaded  with  Joseph  Naylor,  et,  al.)  defendant 
and  appellant. 

1.  In  proTlDg  haodwriting  by  the  opinion  of  a  witness  having  a  competent  knowl- 
edge of  the  general  character  of  the  handwriting  of  the  person  in  questioni  it 
must  appear  that  the  opinion  expressed  is  founded  solely  upon  such  knowledge, 
and  not  upon  inferences  from  other  Jacts  than  the  character  of  the  handwriting. 

2.  If  the  witness  has  seen  the  person  write  on  several  occasions,  his  belief  as  to 
the  genuineness  of  the  writing  is  competent  to  go  to  the  jury,  however  weak 
evidence  it  may  be  deemed.    {Fer  Movbll,  J.  dissenting.) 

(Before  Moitoribf,  Bobbbtsov  and  Mobbli.  JJ.) 
Heard  October  17, 1868 ;  decided  November  14, 1868. 

This  was  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff, entered  on  a  verdict. 

The  action  was  brought  by  David  ^Magie  against  Joseph 
Naylor,  Richard  Cairo w,  Jr.  and  Abner  Osbom,  to  recover  on  a 
bond  of  indemnity  alleged  to  have  been  mc^le  by  them.  The 
defense  interposed  by  Osbom  was  a  general  denial. 

The  cause  was  tried  on  the  28th  of  May,  1863,  before  Justice 
MoNELL  and  a  jury. 

The  evidence  material  to  the  question  decided  on  the  appeal 
is  stated  in  the  opinions. 

The  plaintiff  having  gained  a  verdict,  the  defendant,  Osbom, 
appealed  from  the  judgment  entered  thereon. 

S.  P.  Nash,  for  the  defendant,  appellant.' 
I.  There  was  not  sufficient  proof  of  the  execution  of  the  bond, 
by  Osbom,  to  justify  the  court  in  submitting  the  case  to  the 

jury.  * 

1.  The  testimony  of  the  witness,  Parsons;  was  insufficient 
Rob.— I.  44 
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to  cany  the  case  to  the  jury.     (2  a  &  H,  Notes  to  Ph.  Ev.  1321 
to  1323.     Utica  Ins.  Co.  v.  Badger,  3  Wend.  102.) 

2.  The  form  of  the  certificate  of  acknowledgment  not  hav- 
ing been  shown,  or  the  name  or  residence  of  the  commisssioner, 
the  fiBkCt  that  the  bond  purported  to  have  been  acknowledged, 
was  no  evidence.  The  effect  of  a  certificate  of  acknowledgment 
depends  on  the  statute,  and  there  is  no  provision  making  parol 
evidence  of  the  certificate,  proof  of  the  ezecution  of  the  princi- 
pal paper. 

II.  The  verdict  is  against  the  weight  of  evidence. 

0.  A.  Davison,  for  the  plaintiff,  respondent. 

1.  The  foundation  was  sujBSciently  laid  for  secondary  evi- 
dence as  to  the  contents  of  the  bond  in  question,  and  the  terms 
of  the  instrument  were  clearly  established. 

U.  The  evidence  introduced  to  show  the  execution  of  the 
bond  by  the  appellant,  Osborn,  was  competent  for  that  pur- 
pose, and  the  motion  to  stnke  out  was,  therefore,  properly 
denied,  as  was  also  the  motion  to  dismiss  the  complaint 

The  evidence  was  two  fold. 

1.  That  of  the  genuineness  of  the  signature. 

(a.)  The  question  is  as  to  the  competency,  not  the  weight 
of  the  evidence  ;  and  it  was  competent.  (Ph.  on  Ev.  G.  (k  H, 
Notes,  part  2d,  p,  475,  et  seq.  2  Saund.  PL  and  Ev.  553. 
Warner  v.  Anderson,  8  Scott,  384.  S hitter  v.  Bremer,  23 
Penn.  Bep.  413.    Titford  v.  EnoU,  2  John,  Cases,^ll.) 

(6.)  The  competency  of  the  witness  was  not  affected  by 
what  he  testified  upon  the  cross-examination.  {Griffith  v. 
Ivery,  11  Adolph.  d  Ellis,  322.  Fan  Wyck  v.  Mcintosh, 
14  N.  T.  Bep.  439.) 

2.  That  of  the  certi/ica;te  of  acknowledgment. 

This  was  likewise  competent  evidence.  (Laws  of  1863, 
ch.  271,  §  9,) 

III.  There  is  no  force  in  the  objection  that  the  attesting  wit- 
ness was  not  called,  because  it  was  not  shown  there  was  an 
attesting  witness,  or  that  he  was  known.  (Jackson  v.  Vail,  7 
Wend.  125.)       ' 
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IV.  The  failure  of  Osborn,  except  in  a  qualified  way,  to 
deny  the  execution  of  the  bond  when  charged  with  it,  was  suf- 
ficient to  authorize  the  jury  to  find  that  it  had  been  executed 
by  hina.  (I%oma8  v.  MUlSy  4  H.  D.  Smithy  77.  JeweU  v. 
Banning,  21  N.  Y/Bep.  27.) 

Bt  this  Court,  Bobertson,  J.  This  was  an  action  on  a 
lost  bond  of  indemnity  against  a  builder's  lien,  claimed  to  be 
signed  by  the  appellant,  the  defendant  Osborn,  and  his  co- 
defendants  Galrow  and  Naylor.  Two  questions  were  rais^ 
on  the  trial ;  one  as  to  due  proof  of  its  loss  to  admit  secondary 
evidence  of  its  contents,  and  the  other  as  to  its  execution  by 
the  appellant.  Sufficient  prima  fiuue  evidence  of  its  loss  to 
admit  secondary  evidence  of  its  contents,  seems  to  have  been 
offered  on  the  trial.  The  plaintiff  endeavored  to  establish  the 
execution  of  such  bond  by  the  appellcmt  in  three  ways,  by  his 
admissions,  by  proving  his  signature,  and  by  its  acknowledg- 
ment before  a  commissioner.  The  only  admission  proved  was, 
that  on  being  told  by  the  plaintiff  ^^  You  are  one  of  the  bonds- 
men as  surety  for  that  lien  on  the  store,''  he  said,  '^  I  don't 
know  any  thing  about  that ;  I  don't  recollect ;  no,  I  don't 
recollect  any  thing  about  that,  Mr.  Magie."  He  also  said  he 
had  signed  various  bonds — a  number  of  bonds  for  Naylor, 
but  he  had  no  knowledge  now  of  signing  one  for  the  plaintiff. 
He  said  he  had  some  memorandum  of  the  bonds  he  had  so 
signed.  He  merely  stated  his  want  of  recollection  of  signing 
such  bond.  There  was  no  evidence  of  the  name  or  signature 
of  the  commisisioner  of  deeds,  but  only  that  the  execution  of 
the  bond  purported  to  be  acknowledged  before  some  one  claim- 
ing to  be  such  officer. 

The  only  witness  examined  as  to  the  signature  of  the  ap- 
pellant to  the  bond  in  question,  had  been  the  former  counsel 
of  the  defendant  Naylor,  (Parsons.)  In  reference  to  his  op^ 
portunities  of  becoming  acquainted  with  the  appellant's  hand- 
writing, he  testified :  That  he  had  seen  it  on  several  occasions. 
He  thought  Osborn  was  at  his  office  and  had  executed  one  or 
more  papers  for  the  defendaat  Naylor.    His  recollection  was 
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that  he  saw  him  execute  Beyeral  papers.  That  was  Ms  heat 
reooUeatum;  that  he  ^'Aod  teen  him  write  in  his  office  on 
one  t>r  more  occasions  when  he  came  to  execute  papers/'  This, 
perhaps,  though,  very  faint,  might  be  sufficient  to  go  to  the 
jury  on  the  question  of  the  enjoyment  by  the  witness  of  an 
opportunity,  by  means  recognized  by  the  law,  of  becoming 
acquainted  with  the  party's  handwriting,  {Oarrds  y.  Alexan- 
der^ 4  Jbp.  37,  and  comments  thereon  of  Lord  Elddn,  in 
Eagl/don  y.  Kingston^  8  Ves.  438 ;)  the  question  being  not 
^  the  frequency  of  the  Opportunities,  but  their  nature  and 
degree  of  mtfoession. 

But  the  testimony  of  the  same  witness  in  regard  to  his  im- 
proyement  of  such  opportunities,  and  his  knowledge  derived 
therefrom  of  tiie  character  of  the  appellant's  handwriting,  is 
still  weaknr.  He  stated,  ^^  That  he  had  seen  Osbam  write  in 
his  office  on  one  or  more  oocasionsy  ^  ^  and  became  ac- 
quainted with  his  signature  to  that  extent^  at  that  time ;" 
what  extent  he  meant  does  not  dearly  i&ppear,  but  it  could 
not  have  been,  any  further  than  the  degree  of  acquaintance 
produced  by  seeing  him  write  once  or  twice ;  which  may  have 
been  none  at  aO.  That  extent  is  better  shown  on  his  cross* 
examination,  in  wMch  he  stated  that  ^'  he  was  not  an  expert 
in  signatures.  If  there  was  a  good  imitation  he  should  call 
it  Osbom's,  and  so  of  anybody  else's ;"  and  he  finally  acknowl- 
edged in  answer  to  a  question  put  to  him  to  that  effect,  that 
he  was  not  '^sufficiently  familiar  with  Osbom's  handwriting 
to  discriminate  between  a  genuine  signature  and  a  tolerdUy 
good  imitation  of  one."  This  showed,  at  least,  as  little  ac-r 
quaintance  with  the  handwriting  sought  to  be  proved  as  the 
witness  in  the  case  of  Z%e  Utica  Insurance  Go,  v.  Badger^ 
(3  Wend.  102,)  which  was  held  to  be  barely  sufficient. 

With  such  uncertain  opportunities  of  seeing  the  appellant 
write,  and  such  doubtfiil  ability  to  decide  whether  any  signa- 
ture was  his,  the  same  witness  undertook  to  testify  as  to  his 
views  of  the  particular  one  in  question*  He  said,  '^  He  thought 
he  recognized  the  signatures  to  the  bond  in  question."  That 
he  ^'recognized  the  bond  as  being  signed  by"  the  appelant 
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^^  That  he  recognLBed  it  at  the  time  as  »  genmne  Jnatrument^" 
and  that  was  all.  What  he  meant  by  recoghmng  kaimtni* 
ment  seen  by  him  for  the  first  time  does  not  dearly  iappear. 
His  recognizing  one  of  the  signatures  to  be  the  a<p{>ellant^B^ 
would  have  been  more  to  the  purpose,  as  he  thought  ihe^  had 
seen  him  write.  But  he  does  not  go  as  far  as  that^  but  states 
merely  that  he  recognized  the  signatures  to  the  bond,  whioh  is 
scarcely  equivalent  to  a  statement  that  in  his  olpinion  the  sig- 
nature was  the  appellant's. 

At  all  events,  he  nowhere  undertakes  to  say,  inpnm^TXDciiig 
upon  the  signature  as  being  the  appellant's,  that  he  td(»s  so 
fipom  acquaintance  therewith,  derived  from  the; opportunities 
he  had  of  seeing  him  write.  8tarkie  in  hiB'woi:k4)n  evidence^ 
(vol  2,  372,  6th  Am.  ed,)  lays  down  the  principle  tiltt4:any 
witness  may  be  called  to  prove  handwriting  who  has  ''in either 
of  the  modes  which  the  law  recognizes  as  Intimate,  acquired 
euch  knowledge  of  the  general  character  of  the  partt^M  hismd^ 
writing  as  wUl  enable  him  to  'stoecir  to  hia  belief  that  the 
handwriting  in  question  is  his"  It. is  very  plain  tJiat  the 
belief  must  be  founded  on  suchktfowledge.  Mere  opj^ortiinity 
of  seeing  a  person  write,  ancL  an  acquaintance  witli  the  diaiiaQ^ 
ter  of  his  handwriting,  does  not  render  a  witness  competent  to 
express  his  belief,  founded  upon  other  facts,  as  to  the  genuine- 
ness of  the  handwriting.  {Da  Costa  v.  Pym^  Peake's  Add. 
Cos.  144.)  The  judgment  of  a  witness  upon  a  writing  he  did 
not  see  made,  as  a  matter  of  opinion,  and  not  a  stetemeniof 
an  occurrence  addressed  to  his  senses,  must  necessarily  be  that 
of  an  expert.  Justice  Patteson,  in  J?o6.  eoi^dem,  Mvddy  v. 
Tuokermorcy  (5  A.  dkE.  730;  and  8.  0. 1  Nev.  dk  P.  32,  56,) 
declares  it  to  be  ''the  belief  which  a  witness  entertains  upoii 
comparing  the  writing  in  question  wUh  an  exemplar  in  his 
mind,  derived  from  som^  previous  knowledge^'  That  com- 
parison alotie  must  be  the  source  of  the  belief,  and  that  with 
which  it  is  to  be  made  is  the  exemplar  derived  from  previous 
knowledge  alone. 

To  hold  otherwise  would  be  either  to  permit  the  illiterate  or 
careless  observer,  under  whose  eyes,  merely,  a  signature  or 
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even  initialB  (Jackson  v.  Van  Dueeny  5  John,  144,)  have  been 
made,  bj  force  of  that  occurrence,  to  become  forever  qualified 
to  give  his  opinion  as  to  any  other  writing  by  the  writer  of 
the  signatures  or  initials,  or  if  knowledge  of  the  handwriting 
has  been  acquired  by  such  opportunity,  to  be  vested  with 
power  to  pronounce  upon  such  handwriting,  although  in- 
fluenced only  by  inferences  or  probabilities  created  by  other 
facts  than  the  character  of  the  handwriting.  Either  of  those 
propositions  would  render  the  admission  of  the  exceptional 
case  of  testifying  as  to  handwriting  by  opinion,  still  more  dan- 
gerous, and  the  rule  by  which  it  is  justified,  absurd.  The 
law  can  not  presume  either  that  every  one  who  has  seen  an- 
other write  must,  prima  facie,  have  acquired  a  knowledge  of 
his  handwriting,  or  that  witnesses,  if  allowed  to  express  a  be- 
lief as  to  the  author  of  a  handMrriting,  without  stating  the 
grounds  of  it,  will  not  found  it  upon  any  thing  but  their 
knowledge  of  it.  It  may  be  said,  it  is  true,  that  the  grounds 
of  belief  may  be  elicited  on  cross-examination;  but  if  the 
testimony  is  to  be  rejected  in  case  they  prove  to  be  any  thing 
else  but  the  knowledge  derived  from  experience,  it  proves  that 
such  knowledge  is  necessarily  the  only  legal  foundation  for  it. 

Although,  perhaps,  no  case  expressly  adjudiciates  this  point, 
they  all  assume  it.  In  Johnson  v.  Daveme,  (19  John.  134^) 
where  seeing  instruments  recognized  by  the  party  whose  hand- 
writing was  sought  to  be  proved,  was  held  to  be  a  legitimate 
mode  of  acquiring  the  proper  acquaintance  with  it,  the  wit- 
ness' belief  of  a  signature  being  such  party's,  was  only  held 
to  be  sufficient  if  it  arose  from  such  knowledge  ;  and  similar 
language  of  the  same  qualification  is  used  in  other  cases. 
(Titford  V.  KnoUy  2  John,  Gas,  211.  Harrington  v.  JVy,  1 
By.  d  Moo.  90.  Thorpe  v.  Oisburne,  2  Car.  &  Payne,  21.) 
A  witness  has  even  been  allowed  to  look  again  at  a  former 
signature  on  seeing  the  making  of  which  his  knowledge  rested, 
in  order  to  »-etouch  and  strengthen  his  recollection.  {Bedford's 
Adm'r  v.  P^gy,  6  Band,  316.) 

It  is  surely  as  important  to  require  the  witness  who  is  tes- 
tifying to  handwriting,  to  state  whether  what  he  states  is 


CASES  OF  PBAOTIOE,  &c.  695 

Magie  v,  OBborn. 

founded  upon  the  acquaintance  with  it,  derived  from  experience^ 
as  it  is  to  require  a  witness  who  assails  the  general  character 
of  another  witness,  to  state  that  the  opinion  he  gives,  as  to 
his  credibility,  is  founded  upon  his  knowledge  of  that  general 
character.  No  such  requisition  was  made  in  this  case,  and 
the  testimony  of  the  witness  as  to  the  genuineness  of  the  sig- 
nature without  it,  was  therefore  insufficient  or  incompetent  to 
prove  such  handwriting,  and  there  was  no  other  proof  of  the 
execution  of  the  bond. 

The  judgment  should  be  reversed,  and  a  new  trial  directed, 
with  costs  to  abide  the  event. 

MoNELL,  J.  (dissenting.)  The  only  question  upon  which 
I  differ  with  my  brethren  is,  whether  the  evidence  of  the  hand- 
writing of  the  defendant,  Osbom,  to  the  bond  in  suit,  was  suf- 
ficient to  go  to  the  jury. 

Mr.  Parsons  testified  that  he  had  seen  Osbom's  handwriting 
on  several  occasions  ;  that  Osbom  was  at  his  office  and  exe- 
cuted one  or  more  papers  on  several  occasions,  in  behalf  of 
Naylor,  in  several  matters,  and  his  recollection  was  that  he 
saw  him  execute  several  papers.  ^^  Q.  Did  you  know  the  hand- 
writing ?  A.  I  thought  I  did.  Q.  Do  you  say  now  that  you 
did  ?  A.  I  think  I  did  know  the  handwriting  of  Osbom. 
Q.  You  recognized  that  bond  as  being  signed  by  him,  and  by 
Calrow  and  Naylor  ?  A.  Yes  sir,  and  by  Naylor."  The  wit- 
ness further  testified  :  ^^  That  was  my  best  recollection,  that  I 
have  seen  Osborn  write  in  my  office,  on  one  or  more  occasions^ 
when  he  dame  to  execute  papers,  and  I  became  acquainted  to 
that  extent  with  his  signature  at  that  time,  and  recognized  this 
at  the  time  as  a  genuine  instrument."  Upon  his  cross-exami- 
nation, Mr.  Parsons  testified  that  he  had  no  recollection  how 
often  he  had  seen  Osbom  write  ;  that  he  could  not  positively 
say. that  he  had  seen  him  write  three  times.  "Q.  Can  you 
say  now  that  you  know  his  handwriting  ?  A.  I  think  I  should 
know  his  handwriting  if  I  saw  it.  Q.  Could  you  tell  it 
from  a  tolerable  imitation  ?  A.  I  am  not  expert  in  signatures  ; 
if  there  was  a  good  imitation  I  should  call  it  his,  and  so  of  any 
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body^a  else.  Q.  Are  yoa  sufficiently  fisamliar  with  his  haiid->> 
writiog  to  discriminate  between  a  genuine  and  a  tolerably  good 
imitation  of  the  signature  ?  A.  No  sir,  I  do  not  know  that 
I  am." 

The  law  imposes  no  other  duty  upon  parties  than  to  give  the 
best  evidence  in  their  power.  Having  done  this,  its  sufficiency, 
in  a  large  majority  of  cases,  is  to  be  determined  by  the  juiy. 
The  strongest  possible  proof  of  the  matter  in  question  is  not 
required,  but  it  must  be  seen  that  no  evidence  is  receiyed^ 
which  firom  its  nature  supposes  still  greater  evidence  behind 
in  the  party's  possession  or  power. 

A  witness  may  not  testify  to  the  genuineness  of  a  signature, 
who  has  nerer  seen  the  party  write,  except  he  be  an  expert  who 
testifies  from  mere  comparison.  All  evidence  of  handwriting, 
except  when  the  witness  saw  the  document  written,  is  in  its 
nature  comparison.  It  is  the  belief  which  the  witness  enter- 
tains, upon  comparing  the  writing  in  question,  witb  its  exem- 
plar in  his  mind,  derived  from  some  previous  knowledge.  If 
the  witness  has  any  knowledge  of  the  party's  handwriting,  he 
may  declare  his  belief  in  regard  to  the  genuineness  of  the 
writing ;  and  the  only  difference  among  jud^ges,  has  been  upon 
the  source  from  which  the  knowledge  is  derived,  rather  than 
as  to  the  degree  or  extent  of  it.  Mr.  Philips  says,  (1  Phil.  Ev. 
4B4,)  evidence  of  handwriting  admits  of  every  possible  degree, 
from  the  lowest  presumption  to  the  highest  moral  certainty. 
It  may  be  so  weak  as  to  be  utterly  unsafe  to  act  upon,  or  so 
strong,  as  in  the  mind  of  any  reasonable  man  to  produce  con- 
viction. But  whatever  degree  of  weight  the  testimony  may 
deserve,  which  is  a  question  exclusively  far  the  jury,  it  is  an 
established  rule,  that  if  the  witness  has  seen  the  person  write, 
he  will  be  competent  to  speak  to  his  handwriting/' 

Mr.  Parsons  testified  that  he  had  seen  Osborn  write  on  sev- 
eral oocas\ODs.  He  was  thus  qualified  to  declare  his  belief  as 
to  the  genuineness  of  his  signature  to  the  bond  in  question,  and 
he  did  declare  it,  by  saying  that  he  recognized  Osbom's  signa- 
ture to  the  bond.    However  weak  this  evidence  may  have  been, 
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it  was  competent  to  go  to  the  jury,  and  their  detenmnation  of 
it  will  not  he  disturhed  hj  the  court. 

One  of  the  earliest  and  a  leading  English  case  is  Oarrda  v. 
AUxandeVy  (4  Esp.  37.)  The  action  was  assumpsit  on  a  bill 
of  exchas^.  To  proviB  the  htgid writing,  the  plaintiff  called  a 
clerk  of  the  defendant's  attorney.  He  said  he  had  seen  the 
defendant  sign  the  bail  bond  in  the  cause,  but  had  never,  seen 
him  write  on  any  other  occasion.  Being  asked  whether  he 
believed  the  acceptance  to  be  in  the  handwriting  of  the  defend- 
ant, he  aadd  he  could  form  no  belief  on  the  stdfject/  it  was  like 
the  handwriting  in  which  the  bail  bond  was  subscribed,  but 
that  he  could  not  speak  to  any  belief  further  than  he  had 
already  done.  Lord  Eenyon  considered  the  evidence  sufficient 
to  go  to  the  jury.  He  says,  ^^  The  witness  has  seen  the  defend-^ 
ant  write,  and  he  speaks  to  the  likeness  which  the  handwriting 
in  which  the  bill  is  accepted  bears  to  that  which  he  has  seen  the 
defendant  ax^tually  write." 

In  Lewis  v.  Sapio,  (1  Moody  &  M,  39,)  the  witness  said 
he  had  seen  the  defendant  write  his  name  several  times,  but 
always  "Mr.  Bapio,"  and  had  never  seen  any  other  writing  by 
him.    Abbott,  Ld.  Ch.  J.  held  it  sufficient. 

In  Powell  V.  Fordj  (2  Starkie^  164,)  the  witness  said  he  had 
seen  the  defendant  write  once^  when  he  executed  a  bail  bond ; 
that  he  had  compared  the  handwriting  upon  the  bill  with  that 
upon  the  bail  bond,  and  believed  the  former  to  have  been  writ- 
ten by  the  defendant  He  also  stated  that  from  having  seen 
the  defendant  execute  the  bail  bond,  he  believed  the  acccept- 
ance  was  in  his  handwriting,  but  that  when  the  defendant 
signed  the  bail  bond,  he  did  not  write  his  name  at  length,  but 
only  "  Mr.  Ford/'  Lord  Ellenborough  held  the  proof  sufficient. 
He  said  "  if  the  witness  had  seen  the  defendant  write  his  full 
name,  although  but  once,  it  would  have  been  sufficient." 

In  this  country  the  courts  have  all  followed  the  English 
cases. 

In  Hartung  v.  People^  (4  Parkj  0.  B.  319,)  a  letter  sup- 
posed to  have  been  written  by  the  prisoner,  was  given  in  evi- 
dence.   The  witness,  to  prove  the  handwriting,  said  she  had 
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seen  the  prisoner  writey  and  expressed  her  opinion  that  she 
would  know  her  handwriting,  and  that  the  letter  was  in  her 
handwriting.  The  court  say,  ^^  There  is  no  precise  standard 
fixing  the  degree  of  knowledge  which  a  witu^ess  must  possess 
of  a  person's  handwriting,  to  be  allowed  to  express  an  opinion 
as  to  the  authenticity  of  a  particular  paper.  The  witoess  must 
have  seen  the  party  write,  and  acquired  a  knowledge,  more  or 
less  perfect,  of  the  character  of  the  hand,  and  he  is  then  allowed 
to  express  an  opinion  upon  the  paper  shown/' 

In  Hopkins  v.  Megguirej  (35  Maine  Rep.  78,)  the  witness 
said  he  had  seen  the  party  write  five  or  six  times,  and  that  it 
was  his  strong  impression  that  the  indorsement  was  in  his 
handwriting ;  that  it  looked  like  it,  but  that  he  could  not  swear 
to  the  indorsement,  nor  to  his  writing.  '  This  was  held  suffi- 
cient to  go  to  the  jury.  The  court  say,  "All  that  a  witness 
can  be  expected  to  testify  is  that  the  handwriting  resembles 
that  of  the  person  whose  it  purports  to  be.  The  strength  of 
his  belief  will  depend  on  the  greater  or  less  degree  of  similarity. 
He  can  only  testify  to  his  own  state  of  mind."  • 

In  Burnham  v.  Ayrea,  (36  N,  H.  Rep.  182,)  the  witness 
said  he  had  seen  the  defendant  write ;  could  not  say  that  he 
could  tell  it ;  used  to  have  some  recollection  of  his  hand ;  could 
not  say  he  could  form  any  opinion  of  his  hand,  but  rather 
thought  he  could.  This  was  deemed  sufficient.  The  court 
say,  "  If  a  witness  has  any  knowledge  of  the  handwriting,  which 
has  been  derived  from  seeing  the  person  write,  though  it  be 
but  once,  he  may  give  his  opinion  as  to  the  genuineness  of  the 
signature  or  writing  in  dispute."    And 

In  Skitter  v.  Bremer,  (23  Penn.  R.  413,)  Knox,  J.  says,  "The 
evidence  given  to  prove  that  the  letter  was  in  the  handwriting 
of  the  defendant,  w<x8  very  alight  One  witness  said,  *It 
looks  like  it ;  it  resembles  it ;  can  not  say  I  believe  it  to  be 
his  handwriting,  for  there  is  a  possibility  of  mistake  ;  there  is 
a  general  resemblance.'  Another  said,  'There  is  a  slight 
resemblance  in  some  of  the  letters.'  We  can't  say  that  it  was 
error  in  the  court  to  submit  this  evidence  to  the  jury." 

In  all  the  casea  to  which  I  have  referred,  the  evidence  to 
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prove  the  handwriting  was  far  weaker  than  in  the  case  now 
before  us.  Here  the  witness  had  seen  the  defendant  write  on  sev- 
eral occasions,  and  says,  that  in  that  way  and  to  that  extent  he 
became  acquainted  with  his  signature,  and  then  he  expresses 
the  belief  that  the  bond  was  a  genuine  instrument. 

At  the  close  of  the  evidence,  the  defendants  counsel  moved 
to  dismiss  the  complaint  on  the  ground  that  there  was  not  suf- 
ficient proof  to  go  to  the  jury  that  the  bond  was  executed. 
The  motion  was  overruled,  and  the  question  of  the  execution  of 
the  bond  by  the  defendant  was  submitted  to  the  jury. 

I  think  it  was  properly  submitted ;  and  upon  well  settled  prin- 
ciples governing  evidence  of  this  character,  as  well  as  upon  a 
long  line  of  uniform  adjudication,  it  would  have  been  error  to 
have  excluded  it  from*their  consideration. 

No  motion  having  been  made  at  special  term  for  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence, I  am  not  at  liberty  to  consider  that  question. 

I  azti  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  reversed. 


L.  F.  Barkss,  plaintiff  and  appellant,  V8,  Thomas  B..  Smith, 
defendant  and  respondent. 

It  was  decided  in  this  case  that  causes  of  action  on  several 
judgments  can  not  be  united  in  one  action,  unless  all  the 
debtors  in  the  judgments  are  the  same,  and  are  made  defend- 
ants. 

Before  Monorief,  Bobertson  and  Monell,  JJ.  Heard 
October  7,  1863  ;  decided  November  14,  1863. 

8ee  the  points  decided,  in  the  index  to  this  volume,  under 
the  title  Practice — Judgment,  Joinder  of  Actions. 

See  the  appeal  from  an  order  sustaining  a  demurrer  to  the 
complaint,  with  the  opinion  of  the  court  at  general  term  by 
Moncrief,  J.  reported  in  16  Abbotfa  Pr.  420. 
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Mabia  Anderson^  plaintiff  and  respondeat,  vs.  Patrick 
Dickie,  defendant  and  appellant. 

It  was  decided  in  this  case,  that  after  judgment  entered 
absolutely,  a  case  though  made  and  settled  on  notice,  can  not 
be  annexed  to  the  judgment  roll,  exx^ept  by  a  special  order ; 
and  without  such  order  an  appeal  is  to  be  heard  on  the  judg- 
ment roll  itself. 

Before  Robertson,  White  and  Barbour,  J  J.  Heard  June 
1st,  1863 ;' decided  November  14th,  1863. 

See  the  points  decided,  in  the  index  to  this  volume,  under 
the  title  Practice — Case,  Appeal. 

See  the  motion  to  strike  the  cause  from  the  calendar,  with 
the  opinion  of  the  court  by  Robertson,  J.  reported  in  17 
Abbotea  Pr.  83.    S.  C.  26  How.  Pr.  199. 


Benjamin  De  Forest  et  al  plaintifib  and  respondents,  vs. 
Charles  W.  Baker,  (who  was  impleaded  with  Alexander 
Strong,)  defendant  and  appeUant. 

1.  In  an  action  upon  an  undertaking  which  was  given  upon  ohtaining  an  injono- 
tion  order,  and  conditioned  to  pay  all  damages  sustained  therehy,  "  in  case 
the  court  should  finally  dedde  that  tjie  plaintiff  (in  the  injunction  suit)  was 
not  entitled  thereto,"  a  denial  in  an  answer,  that  the  court  hy  which  such 
order  was  issued  had  decided,  in  the  action  in  which  it  was  made,  that  the 
plaintiff  was  not  entitied  thereto,  and  that  the  present  plaintiff  had  been  dam- 
nified, and  that  the  defendant  was  indebted  to  him,  raises  a  material  issue, 
where  the  complaint  only  sets  out  a  recovery  of  Judgment  in  such  injunction 
suit  by  the  plaintiff  without  stating  the  ground  of,  such  judgment^  or  a  de- 
cision, in  terms,  that  the  plaintiff  was  not  entitled  to  such  ii\}anction. 

2.^or  can  it  be  established  to  be  sham,  by  an  aflSdavit  showing  that  the  com- 
^aint  in  the  injunction  suit  was  dismissed^  without  disclosing  on  what  ground. 

8*  When  an  answer  is  struck  out  as  sham  and  irrelevant,  the  proper  method  of 
obtaining  judgment  is  to  proceed  as  if  no  answer  had  been  put  in.  If  tiie 
summons  be  for  relief,  tbti  defendant  is  entitled  to  the  usual  notice  of  applica- 
tion for  judgment,  after  the  answer  has  been  stricken  out 

(Before  Bobwobth,  Ch.  J.  and  Whitb  and  Mokbll,  JJ.) 
Heard  November  7, 1863  j  decided  November  14, 1868. 
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This  was  an  appeal  by  the  defendant  Baker,  from  an  order 
striking  out  his  answer  in  the  action,  and  giving  judgment. 

The  action  was  brought  by  Benjamin  De  Forest  and  Charles 
L.  Bowan,  against  Alexander  Strong  and  Charles  W.  Baker, 
to  recover  on  an  undertaking  giyen  by  the  defendant,  upon  the 
issuing  of  an  injunction  against  the  plaintifb,  in  an  action  pre- 
viously brought  against -the  latter  in  the  Supreme  Court,  by 
one  Bobert  Strong, 

The  complaint  in  the  present  action  averred  the  commence- 
ment of  the  injunction  suit,  and  the  giving  of  the  undertaking, 
which  was  in  the  usual  fomL  The  other  allegations  of  the 
complaint,  which  were  drawn  in  question,  and  those  of  the 
answer,  are  stated  in  the  opinioaof  the  court.  The  complaint 
demanded  judgment  for  $570,  the  amount  awarded  as  dam- 
ages by  a  reference  in  the  usual  manner  in  the  Supreme  Court. 

The  plaintiffii  moved  to  strike  out  this  answer  as  sham  and 
irrelevant^  and  for  judgment.  The  motion  was  founded  on 
the  pleadings,  and  on  an  affidavit  by  Samuel  Brown,  their 
attorney,  stating  that  the  complaint  in  the  injunction  suit 
^'  was  dismissed,  and  judgment  thereupon  entered  in  favor  of 
the  plainti£b,  against  said  Bobert  Strong,  as  referred  to  in  the 
complaint  in  this  action/'  It  also  set  forth  the  proceedings 
upon  the  reference  and  the  order  confirndng  the  award,  and 
allowing  the  present  plaintiffs  to  sue  therefor.  Among 'the 
papers  produced,  also,  were  papers  in  an  appeal  from  such 
order  in  the  Supreme  Court,  and  an  undertaking  given 
thereon  to  secure  a  stay  of  proceedings  on  the  order.   , 

The  motion  from  which  the  present  appeal  was  taken  was 
heard  before  Justice  Mokcb^ef,  at  special  term,  who  granted 
it,tJuly  1, 1863. 

M.  J.  Bacon^  for  the  defendant  appellant 

I.  The  appeal  (with  undertaking)  from  the  order  of  the 
Supreme  Court,  stopped  all  proceedings  under  that  order. 
((7ode,  §  342.) 

IL  The  answer  was  a  good  and  sufficient  defense,  and  should 
not  have  been  struck  out  as  frivolous,  because  on  its  face  it 
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was  not  taken  merely  for  delay ;  (2  Abb.  Pr.  414 ;  12  How. 
Pr.  543 ;)  especially  as  it  was  accompanied  with  an  affidavit  of 
merits ;  unless  apparent  that  it  was  Dot  interposed  in  good 
faith.  (2  Sandf.  680.) 

Samuel  Brown^  for  the  plaintiffs^  respondents. 

The  only  question  before  the  court,  at  special  tenn,  was  the 
character  of  the  answer  interposed  on  behalf  of  the  defendant 
Baker.  There  was  no  evidence  before  the  court  that  an  appeal 
had  been  taken  from  the  order  made  in  the  Supreme  Court^  or 
that  the  proceedings  in  that  court  had  been  stayed  by  security  or 
otherwise,  or  that,  any  stay  had  been  applied  for,  or  granted 
in  this  court.    And  the  fact  was  otherwise. 

I.  The  answer  does  not  take  issue  upon  any  material  allega* 
tion  in  the  complaint. 

The  defendant,  on  the  hearing  of  the  motion,  did  not  deny 
that  the  complaint  in  the  original  action  had  been  dismissed, 
and  that  judgment  had  been  rendered  and  entered  for  the  defend- 
ant, as  alleged  in  the  complaint.  Nor  does  the  answer  deny 
that  by  an  order  of  the  Supreme  Court,  made  in  pursuance  of 
the  terms  of  the  undertaking,  the  damages  of  the  plaintiff  were 
assessed  at  $570. 

II.  The  second  allegation  of  the  defendant's  answer  is  evasive 
and  irrelevant,  and  false.  The  dismissal  of  the  plaintiffs'  com* 
plaint,  and  the  rendition  and  entry  of  judgment  for  the  defendant 
as  set  forth  in  the  complaint,  was  the  final  decision  referred  to 
in  the  undertaking,  and  was  conclusive  evidence  on  that  point. 
{Loomia  v.  Brovmy  16  Barb.  325,  330.  Weeks  v.  Southwick, 
12  How.  170.  Mutual  Safety  Insurance  Go.  v.  Roberta,  4 
Sandf.  Gh.  593.     Hoyt  v.  Garter,  7  How.  140.) 

The  defendant  subsequently  submitting  to  a  reference,  was 
also  evidence  of  the  final  determination  of  the  original  action. 

III.  The  defendant's  denial  that  the  plaintiffs  had  suffered  any 
damage,  was  also  false  in  fact,  because  the  defendant  admits  that 
the  damages  were  assessed  by  the  court  in  a  proceeding  in  which 
they  appeared,  had  notice  and  litigated  the  question  of  damage. 

I Y.  The  extent  of  the  defendant's  liability  was  fixed  by  Uie 
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proceedings  in  the  Supreme  Court,  and  in  thifl  action  he 
would  only  be  allowed  to  plead  new  defenses  to  his  liability 
on  the  undertaking.  (Methodist  Churches  v.  Barker,  18  N,  F. 
Bep.  465.     Wilde  v.  Joel,  15  How.  327.) 

Y.  The  defendant's  answer  was  sham  and  irrelevant,  and 
the  order  should  be  affirmed  with  costs.  (Lee  Bank  v.  Kitch" 
ing,  7  Bosw.  668.  Edgerton  v.  Smith,  3  Duer,  614.  Kurtz 
V.  McGuire,  5  Duer,  660.  The  People  v.  McOumber,  18  N. 
T.  Bep.  315.) 

Bt  the  Coubt,  Boswobth,  Ch.  J.  The  undertaking  is 
for  the  payment  of  all  damages,  if  the  court  ^^shall  finally 
decide  that  the  said  plaintiff  (the  plaintiff  in  the  injunction 
suit,)  was  not  entitled  thereto,''  (to  the  injunction.) 

The  complaint  avers  that  judgment  has  been  rendered  in 
the  injunction  suit  in  favor  of  the  defendants  therein,  and  the 
judgment  roll  filed,  &c.  '^whereby  it  appears  that  said  Bobert 
Strong  (the  plaintiff  in  the  injunction  suit,)  was  not  entitled 
to  said  injunction." 

The  answer  alleges.  Second,  that  the  defendant  ^'  denies 
that  it  has  been  decided  that  said  Bobert  Strong  in  said  com- 
plaint mentioned  was  not  entitled  to  the  injunction  in  said 
action."  It  was  not  in  fact  so  decided,  or  if  the  judgment 
rendered  does  not  import  that  in  legal  effect,  then  the  de- 
fendants ar^  not  liable. 

It  is  not  stated  in  what  manner,  or  on  what  grounds  the 
judgment  was  rendered,  nor  is  it  stated  that  the  court  de- 
cided that  Strong  was  not  entitled  to  the  injunction,  unless  such . 
a  statement  is  involved  in  the  allegation ;  ^^  whereby  it  appears 
that  said  Bobert  Strong  was  not  entitled  to  said  injunction." 

If  the  judgment  was  rendered  on  a  trial  of  the  action  on 
the  merits  of  the  case  made  by  the  complaint,  or  on  a  dis- 
missal of  the  complaint  for  want  of  prosecution,  then  the 
injunction  would  be  dissolved  by  the  judgment  rendered,  and 
the  judgment  would  be  a  final  determination  of  the  rights  of 
the  parties  in  that  action.  (Code  of  Pro.  §  245.  Carpenter 
V.  Wright,  4  Bosw.  665.) 
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Bat  judgment  may  have  been  given  for  the  defendants  in 
that  Boit,  solely  bj  reason  of  matters  of  defense  arising  ont  of 
the  suit  brought,  and  on  grounds  conceding  that  the  injunc- 
tion was  rightly  issued. 

Whether  the  plaintiff  means  by  the  words  ^^  whereby  it  ap- 
pears that  said  Bobert  Strong  was  not  entitled  to  said  injunc- 
tion/' that  such  a  result  is  manifested  by  the  mere  fact  that 
judgment  was  given  for  the  defendants,  irrespective  of  the 
grounds  of  the  judgment ;  or  that  the  record  discloses  that 
the  court  so  adjudged,  it  is  not  easy  to  determine.  I  think, 
however,  that  he  does  not  mean  to  allege  in  the  use  of  those 
words,  ihat  the  court  has,  in  terms,  so  decided.  It  is  certainly 
not  averred  in  terms,  that  the  court  did  so  decide.  The  an- 
swer, substituting  ^^says"  for  ^'  denies,'^  would  contain  a  direct 
and  unequivocal  averment  that  the  court  has  hot  so  decided. 
And  this  is  broad  enough  to  exclude  the  fact  of  a  decision  to 
that  effect,  either  in  terms  or  legal  effect. 

This  is  i^ot  an  irrelevant  allegation,  nor  is  it  sham  in  the 
sense  that  it  is  shown  to  be  untrue.  Not  being  irrelevant,  nor 
shown  to  be  untrue,  it  can  not  be  stricken  out  on  motion. 

The  affidavit  of  Mr.  Brown,  the  plaintiff's  attorney,  states 
that  the  complaint  in  the  injunction  suit  was  dismissed ;  but 
does  not  say  whether  it  was  for  want  of  prosecution,  or  on 
what  ground. 

The  defendant's  counsel  insisted,  on  the  argument,  that  it 
was  dismissed  for  want  of  prosecution,  and  his  view  is,  that  a 
judgment  for  the  defendants,  on  tW  ground,  is  not  a  final 
decision  that  the  plaintiff  was  not  entitled  to  the  injunction, 
within  the  meaning  of  the  undertaking. 

In  that,  I  think,  he  is  mistaken.  (Oode^  §  245.  4  Bosw.  655.) 
If  his  answer  be  stricken  out  as  shain,  he  can  not  test  the 
accuracy  of  his  views.  It  is  not  sham,  if  his  view  of  the  law 
is  correct,  and  the  judgment  proceeded  on  the  grounds  stated. 

But  inasmuch  as  the  complaint  does  not  show  on  what 
grounds  the  judgment  was  rendered  ;  and  the  answer  avers  in 
substance  that  it  has  not  been  decided  that  Strong  was  not 
entitled  to  the  injunction;  the  latter  averment  presents  an 
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issue,  on  the  decision  of  which,  the  question  of  the  defendant's 
liability  depends. 

And  as  the  pleadings  present  this  question,  it  can  not  be 
said  that  the  allegation  denying  the  defendant's  indebtedness, 
or  that  the  plaintifGs  have  sustained  damages  within  the  mean- 
ing of  the  undertaking,  is  false  or  irrelevant. 

If  it  has  not  been  finally  decided  in  the  injunction  suit  that 
Strong  was  not  entitled  to  the  injunction,  within  the  meaning 
of  the  words,  '^  finally  decided,"  as  used  in  the  Code  and  the 
undertaking,  then  it  follows  that  these  plaintiffs  have  not  in 
judgment  of  law  sustained  damages  by  reason  of  the  injunc- 
tion, and  the  defendants  are  not  indebted  to  them. 

The  order  appealed  from  strikes  out  the  answer  as  sham 
and  irrelevant,  and  orders  '^judgment  as  demanded  in  the  com- 
plaint." When  an  answer  is  thus  stricken  out,  the  plaintiff 
proceeds  to  perfect  judgment,  precisely  as  if  no  answer  had 
been  put  in. 

The  summons  in  this  case  is  one  for  relief.  The  clerk  can 
not  enter  judgment  under  section  246  of  the  Code,  because 
there  is  no  ^^  amount  mentioned  in  the  summons." 

As  the  plaintiffs  must  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint,  the  defendants  are  entitled  to  eight 
days  notice  thereof.  (CodCy  §  246,  attbd.  2.)  This  notice  can 
not  be  given  until  the  action  is  in  such  a  stage  that  it  can 
truly  be  said  that  an  answer  is  due,  and  there  is  no  answer  in 
tiie  action. 

I  think  this  order  should  be  reversed. 

Ordered  accordingly. 


LnciEN  D.  Coman,  plaintiff  and  respondent,  vs.  William  H. 
Storm,  defendant  and  appellant. 

It  was  decided  in  this  case  that  a  person  charged  in  execu- . 
tion,  though  allowed  to  go  upon  the  limits,  is  a  pHsoner, 
within  the  statute  authorising  prisoners  to  apply  for  discharge. 

Rob.— I.  45 
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Before  Boswobth,  Ch.  J.  and  Whitb  and  Mokbll,  JJ. 
Heard  November  7th,  1863  ;  decided  November  14tli,  1863. 

See  the  point  decided,  stated  in  the  index  to  this  volume, 
under  the  title,  "  Imprisoned  Debtors." 

See  the  appeal  from  an  order,  with  the  opinion  of  the  court 
by  BoswoBTH,  Gh.  J.  reported  at  length  in  26  How.  Pr.  84 


Mahlon  and  John  B.  Mattison,  plaintifib  and  appellants,  vs. 
Edmund  A.  Smith  (who  was  impleaded  with  William  P. 
Demarest  et  al.)  defendant  and  respondent. 

1.  An  answer  wbich,  in  terms,  generally  denies  only  those  allegations  in  the 
pompUunt,  which  the  defendant  designates  as  "  material,"  is  evasiye,  and  ob- 
noxious to  a  motion  that  it  be  made  more  definite  and  certain. 

2.  A  denial  in  an  answer,  should,  by  its  words,  so  describe  the  allegations  of  the 
complaint  which  the  pleader  intends  to  controvert,  that  any  person  of  intelli- 
gence can  identify  them. 

(Before  Boswobth,  Ch.  J.  and  Whitb  and  Monbll,  JJ.) 

Heard  November  14, 1868 ;  decided  November  28, 1868. 

This  was  an  appeal  by  the  plaintiffs  from  an  order  denying 
their  motion  that  the  defendant  be  required  to  amend  hiB 
answer. 

The  action  was  brought  by  the  plaintiffs,  in  behalf  of  them- 
selves and  all  other  judgment  creditors  of  William  P.  Demarest 
and  Greorge  A.  Middleton,  who  should  come  in  and  contribute 
to  the  expenses  of  the  action,  for  the  purpose  of  setting  aside 
an  assignment  made  by  the  debtors  to  one  Powers,  who  was 
joined  with  them  as  a  defendant  in  this  action,  and  also  to 
reach  assets  alleged  to  be  in  the  hands  of  the  defendant  Smith, 
and  to  set  aside  as  fraudulent  a  judgment  he  held  against 
them.     The  complaint  was  verified. 

The  defendant  Smith  interposed  an  answer,  which  was  also 
verified,  which  simply  stated  that  he  denied  '^  each  and  every 
imtterial  allegation  in  said  complaint  contained.'' 
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The  plaintiffs'  motion  for  an  order  requiring  the  defendant 
to  make  his  answer  mote  definite,  was  heard  at  special  term, 
in  Jnly,  1863,  before  Mr.  Justice  Moncrxef,  and  was  denied 
with  costs.     From  that  decision  the  plaintiffs  now  appealed. 

John  Orahaniy  for  the  plaintiffs,  appellants,  cited  2  Duer^ 
684 ;  20  Barb:  378,  386  ;  McKyring  v.  Bull,  16  N.  Y.  Bep. 
297,  303. 

W.  H.  &  S.  P.  Bdly  for  the  defendant,  respondent. 
I.  The  answer  is  a  good  general  denial,  within  section  149 
of  the  Code  of  Procedure. 

1.  Nothing  can  be  a  more  perfect  answer  than  a  simple 
denial  of  all  the  allegations  constituting  the  plaintiffs'  cause 
of  action.     (Badde  v.  Buckgaber,  3  Ihiery  684.) 

2.  Every  allegation  is  immaterial,  which,  if  disproved,  will 
prevent  a  plaintiff  from  recovering,  or  which,  when  denied,  he 
is  not  bound  to  prove  to  entitle  himself  to  a  verdict  (Oechs 
V.  Cooky  3  Duery  165.) 

3.  There  are  three  parties  to  the  defense.  1.  The  judgment 
debtors,  Demarest  and  Middleton.  2.  Their  assignee,  Powers. 
3.  A  creditor  preferred  by  their  assignment.  Smith.  All  three 
are  independent  of  each  other,  and  have  separate  interests  ;  all 
three  are  charged  with  a  conspiracy  to  defraud.  The  plaintiffs 
claim  to  have  recovered  a  judgment  against  the  judgment 
debtors  since  their  assignment.  The  pleader  is  presumed  to 
know  what. is  the  ground  of  his  action  against  each  of  the 
defendants.  Here  he  charges  each  with  separate  acts ;  and  is 
presumed  to  know  what  charge  affects  each. 

4.  The  words  "material"  and  "controverted"  were  not 
inserted  in  section  149  of  the  Code,  without  a  meaning  and  a 
purpose.  The  plaintiff,  when  he  makes  a  charge,  first  con- 
siders its  materiality.  The  defendant,  then,  if  he  thinks  it 
materially  affects  him,  denies  it ;  and  with  that  which  affects 
an  independent  co-defendant  he  has  nothing  to  do,  ^he  in- 
tention of  the  Code  was  to  simplify  and  shorten  pleadings. 

5.  It  is  at  the  defendant's  risk  and  option,  whether  he  denies 
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specifically  or  generally  ;  and  the  court  can  not  compel  him  to 
adopt  one  rather  than  the  other.  And  the  distinction  must 
be  kept  in  mind.  This  answer  is  not  a  denial  of  mere  know- 
ledge or  information  sufficient  to  form  a  belief,  but  of  the  facts. 

6.  Many  of  the  allegations  of  the  complaint  are  made  on 
information  and  belief,  and  are  not  material  for  the  defendant 
Smith  to  answer.  Good  pleading  requires  that  the  allegations 
should  be  made  positively,  in  order  to  prevent  immaterial 
issues  and  confusion.  (Triiscott  v.  J9oZe,  7  How.  Pr.  221.) 
The  plaintiff  could  not  have  obtained  an  injunction  on  this  com- 
plaint.    (3  Abb.  Pr.  182,  328.     12  How.  Pr.  464.) 

7.  The  sufficiency  of  the  answer  is  further  sustained  by 
Kellogg  v.  Ohurch,  (4  How.  Pr.  339,)  and  Parahall  v.  Til- 
lou,  (13  id.  7.) 

II.  The  order  is  not  appealable,  for  it  does  not  affect  the 
merits. 

By  the  Court,  Bosworth,  Ch.  J.  The  plaintiffs  appeal 
from  an  order  denying  a  motion  that  the  defendant  Smith  be 
required  to  amend  his  answer  by  alleging  which  of  the  allega- 
tions in  the  complaint  he  denies,  and  to  make  it  definite  and 
certain,  so  that  the  precise  nature  of  his  defense  (if  any  he 
has)  be  made  apparent. 

The  answer,  exclusive  of  the  title  of  the  action,  is  in  these 
words,  viz :  ^^  Edmund  A.  Smith,  one  of  the  defendants  in 
above  action,  answering  the  complaint  in  said  action  for  him- 
self, denies  each  and  every  mcUerial  allegation  in  said  com- 
plaint contained."     The«complaint  and  answer  are  verified. 

The  Code  enacts  that  ^^  the  ^swer  of  the  defendant  must 
contain,  1.  A  general  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by  the  defendant,''  &c. 

This  imports  that  the  answer,  by  its  terms,  must  show 
which  of  the  allegations  of  the  complaint  the  defendant  con- 
troverts ;  and  those  allegations  he  may  deny  in  a  short  form 
of  denial,  or  he  may  deny  them  specifically. 

ThsOode. designed  that  the  pleadings  under  it  should  be 
such  as  would  leave  it  free  from  doubt  what  issues  of  fact 
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were  raised  by  them/  and  that  to  ascertain  this  it  would  not  be 
necessary  to  consider  abstract  principles  of  law  and  determine 
the  legal  effect  of  any  particular  allegation  of  fact,  in  respect 
to  which  the  judges  of  subordinate  courts  might  not  agree,  and 
the  judges  of  the  court  of  last  resort  might  possibly  differ. 

If  the  answer,  on  a  just  Construction,  means  that  the  defend- 
ant denies  each  and  every  allegation  of  the  complaint  which 
he  deems  material^  then  it  is  quite  clear  that  there  is  na  mode 
of  ascertaining  which  of  the  allegations  he  controverts,  or  which 
ones  he  has  denied  either  in  fact  or  intent. 

l/it  means  that  he  denies  each  and  every  idlegation  which, 
in  intendment  of  laWy  is  material,  then  it  is  evident  that  as 
the  court  must  decide  which  are  material,  the  answer  is,  in 
legal  effect,  a  denial  of  each  and  every  allegation  which  the 
court  ehcdl  decide  to  be  matericd. 

An  answer  in  form  thus  :  ^^  The  defendant  denies  each  and 
every  material  allegation  in  the  complaint  which  the  court  shall 
hold  to  be  material/'  would  not  inform  a  plaintiff  which  of 
the  allegations  the  defendant  controverted  or  intended  to  deny. 

The  Code,  by  requiring  a  defendant  to  verify  his  answer 
where  the  complaint  is  verified,  intended  to  require  him  to  admit 
all  the  allegations  which,  if  true,  were  true  of  his  own  knowl- 
edge, or  incur  the  risk  of  suffering  the  pains  and  penalties  of 
perjury. 

The  fact  that  some  men,  when  not  required  to  answer  on 
oath,  will  deny  some  allegations  of  the  complaint  which  they 
would  not  dare  to  deny  on  oath,  furnishes  no  argument  in  &vor 
of  the  su£S[ciency  or  definiteness  of  the  present  answer.  The 
Code  expects  good  faith  and  common  honesty  in  putting  in 
all  answers,  whether  verified  or  not ;  but  as  that  is  not  always 
practiced,  it  has  provided  that,  on  motion,  sham  answers  liiay 
be  stricken  out  (§  152,)  and  evasive  and  indefinite  ones  may 
be  require^  to  be  made  definite  and  certain.     (§  160.) 

It  has  been  held  that  an  answer  which  denies  ^^  each  and 
every  allegation  of  the  complaint''  is  sufficient.  {Kellogg  v. 
Ohurch^  4  How,  339.)  So  also  an  answer  which  .denies  all  the 
allegations  which  are  contained  between  specified  folios.     (<?a«- 
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aett  v»  Crockery  9  Abb,  Pr.  39.)  In  these  caaes,  by  merely 
looking  at  the  words  of  the  complaint  and  answer,  it  is  appa- 
rent what  allegations  are  denied.  The  answer  by  the  words  it 
contains  describes  and  identifies  the  allegations  which  are 
denied,  so  that  any  person  of.  intelligence,  whether  lawyer  or 
layman,  can  determine  with  accuracy  what  allegations  are  put 
at  issue. 

In  the  present  case  it  is  impossible  to  ascertain  from  the 
answers,  what  is  the  ground  of  the  defense.  No  new  matter 
is  set  up,  and  it  can  not  be  known  from  the  answer  on  which 
of  the  allegations  of  fact  found  in  the  complaint  and  their  sup- 
posed falsity,  the  defense  is  to  rest. 

Such  a  form  of  answering  should  not  be  encouraged.  It  is, 
to  say  the  least,  evasive,  and  if  sanctioned,  would  tend  to  author- 
ize the  general  issue  in  all  cases,  although  a  defendant  would  not 
hazard  a  specific  or  even  a  general  denial  in  terms,  on  oath,  of 
every  allegation  which  is  clearly  material. 

This  is  an  equity  suit,  by  judgment  and  execution  cred- 
itors, and  such  an  answer  is  in  conflict  with  the  spirit  as  well 
as  letter,  of  all  the  rules  and  practice  applicable  to  answers  in 
such  suits.  The  mode  of  answering  prescribed  by  the  Code, 
assimilates  more  nearly  to  the  chancery  than  to  the  common 
law  practice. 

It,  however,  permits  a  general  denial  of  every  all^ation 
which  a  defendant  wishes  to  controvert,  and  can  conscientiously 
deny.  But  the  word  "  controvert,"  which  has  been  retained 
in  this  section  in  all  the  changes  made  in  its  form,  must  have 
some  meaning  given  to  it,  if  it  can  appropriately  have  any 
meaning. 

The  word  " controverted"  in  connection  with  the  word 
"  denial,"  whether  the  denial  be  general  or  specific,  requires 
that  the  answer  should,  by  its  words,  so  describe  the  allega- 
tions of  the  complaint  controverted,  that  any  persoij  of  intelli- 
gence, though  not  a  lawyer,  can  identify  them. 

An  answer  which  so  denies  the  allegations  of  a  complaint, 
that  it  must  lie  left  to  the  uncertainty  of  a  future  judicial 
decision,  however  learned  or  unlearned  the  judge  may  be  who 
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makes  it,  to  ascertain  which  are  denied  and  which  are  not 
denied,  is  one  which  no  plaintiff  should  be  told  he  must  be 
content  to  receive. 

The  Code  has  not  introduced  such  laxity  in  pleading.  No 
system  ever  in  force  in  this  state  permitted  it ;  there  has  been 
no  decision  cited  which  sanctions  it. 

I  think  the  order  should  be  reversed,  and  the  defendant 
required  to  amend  his  answer  so  as  to  make  it  definite  and  cer- 
tain, and  render  the  ground  of  defense  apparent,  by  a  clear 
identification  of  the  allegations  of  fact  which  the  defendant 
controverts. 

No  costs  of  the  appeal  should  be  given  to  either  party,  and 
the  plaintiff  should  have  $10  costs  of  the  motion  at  special 
term,  to  abide  the  event. 


Jacob  Oabpenter,  plaintiff  and  respondent,  vs.  William  J. 
Bell  et  al.  defendants  and  appellants. 

1.  In  an  action  to  recover  moneys  alleged  to  be  due  to  thd  plaintiff  from  the 
defendant,  a  defense  alleging  a  mere  notice  from  ia  third  person  to  the  defend- 
ant, that  he  was  owner  of  such  moneys,  and  any  cause  of  action  therefor, 
demanding  payment  to  himself  by  virtue  of  an  assignment  from  the  plaintiff, 
is  irrelevant. 

2.  jl  defonse  setting  forth  supplementary  proceedings  taken  agamst  the  plain- 
tiff by  a  Judgment  creditor,  in  which  the  plaintiff  and  the  defendant  had  been' 
forbidden  to  transfer,  dispose  of  or  interfere  with  the  property  of  the  plainti£( 
is  not  irrelevant. 

8.  If  the  allegations  of  a  defense  are  pertinent  to  the  controversy,  their  suffix 
dency  is  only  to  be  tested  by  demurrer  or  on  the  trial.  A  defense  set  up  in 
an  original  answer  is  not  to  be  struck  out  as  irrelevant,  merely  because  the 
matter  of  it  arose  after  suit  brought. 

(Before  Boswobth,  Gb.  J.  and  Whttb  and  Mohbll,  JJ.) 
Heard  November  7, 1863 ;  decided  November  28, 1868. 

This  was  an  appeal  from  an  order  striking  out  the  third 
and  fourth  defenses  from  the  defendants'  answer. 
The  action  was  brought  against  William  J.  Bell,  Robert 
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OoortDey  and  Samuel  A.  Mills,  to  recorer  from  tbem  $8200, 
alleged  to  be  due  to  the  plaintiff  from  them,  for  stocks  sold 
by  them  as  his  brokers. 

The  answer  of  the  'defendants  admitted  that  there  was  a 
balance  of  $5528.70  due  from  them,  upon  the  transactions 
stated  in  the  complaint.  As  a  third  and  fourth  defense,  it 
alleged  in  substance  that  about  the  12th  day  of  June,  1862, 
a  Mr.  Cowdrey  duly  recovered  in  this  court  a  judgment  against 
the  plaintiff  in  this  action,  for  the  sum  of  $1401.99  ;  which 
was  duly  docketed,  and  a  transcript  thereof  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York.  There- 
upon Gowdrey  duly  issued  an  execution  to  collect  such 
amount,  to  the  sheriff  of  such  city  and  county,  within  which 
the  said  Jacob  Carpenter  then  either  resided,  or  had  a  place 
of  business.  8uch  execution  was,  sixty  days  after  its  issuing, 
returned  by  such  sheriff  wholly  unsatisfied.  Thereupon  after- 
wards, on  the  9th  of  September,  1863,  it  was  made  to  appear 
on  behalf  of  the  said  Cowdrey,  to  one  of  the  justices  of  this 
court,  (Chief  Justice  Bosworth,)  that  such  judgment  had 
been  so  recovered,  and  such  execution  issued  and  returned  a^ 
before  mentioned.  That  such  judgment  was  still  wholly  un- 
satisfied, and  Carpenter  still  resided  within  the  city  and  county 
of  New  York ;  and  further,  that  the  defendants  (Bell  and 
Courtney)  were  indebted  to  Carpenter,  or  had  property  of  his 
in  their  possession,  to  an  amount  exceeding  $10 ;  whereupon 
such  justice,  on  the  said  9th  day  of  Sept.  1863,  duly  made 
an  order,  requiring  the  defendants  and  Carpenter  to  appear 
and  answer  on  oath  concerning  the  property  of  Carpenter,  at  the 
chambers  of  this  court  before  such  justice,  at  a  time  specified 
in  such  order ;  and  forbidding  the  defendants  and  Carpenter 
to  make  any  transfer  or  other  disposition  of  or  any  interference 
with  the  property  of  Carpenter ;  of  which  order  these  de- 
fendants and  Carpenter  had  due  notice  ;  and  such  order  stQl 
remained  in  force.  Whereby  Cowdrey  claimed  to  acquire  a 
specific  lien  upon  the  demand  set  forth  in  the  complaint  in 
this  cause,  and  solely  entitled  to  collect  the  same,  and.  reduce 
the  same  into  possession  ;  and  that  the  right  of  action  of  the 
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said  plaintiff  for  the  same,  or  any  part  thereof,  was  and  is 
wholly  suspended. 

As  a  fourth  defense,  such  answer  alleged  in  substance, 
That  on  the  10th  day  of  September,  1863,  a  Mr.  Markham, 
of  the  city  of  New  York,  caused  to  be  served  on  these  defend- 
ants a  notice^  that  he  (Markham,)  w'aa  the  owner  of  the 
moneys  for  the  recovery  of  which  this  action  is  brought,  and 
also  of  any  and  all  causes  of  action  the  plaintiff  might  have 
against  the  defeildants  ;  and  notifying  the  defendants  to  pay 
over  such  moneys  to  him,  or  his  authorized  attorney,  and  to 
no  other  person ;  as  he  was  the  owner  of  the  same,  by  virtue 
of  a  sale  and  assignment  to  him  by  the  plaintiff  Carpenter. 

The  plaintiff  moved  to  strike  out  such  third  and  fourth 
defenses,  as  irrelevant  and  frivolous,  and  also  that  Markham 
be  substituted  as  plaintiff. 

The  motion  was  heard  before  Mr.  Justice  Babboub,  at  a 
special  term,  October  1,  1863,  who  granted  it  as  to  the  plead- 
ing, without  prejudice  to  the  defendants  moving  for  leave  to 
file  a  supplemental  complaint,  by  way  of  a  cross-action,  set- 
ting up  the  same  matters. 

From  this  order  the  defendants  appealed. 

Samuel  O.  Courtney,  for  the  defendants,  appellants. 
I.  The  order  should  be  reversed,  as  both  the  '^  third''  and 
'^ fourth"  defenses  are  well  pleaded. 

1.  The  alleged  matters  could  not  be  taken  advantage  of 
except  by  answer.     (Cb(fo,  §§  144,  147,  148,  150,  stibd.  2.) 

2.  The  "third  defense'^  is  an  equitable  as  well  as  legal  one. 

3.  The  fourth  defense  elisted  at  the  time  the  answer  was 
put  in,  and  was  properly  pleaded. 

4  Although  the  plaintiff,  in  his  motion,  asked  for  the  sub- 
stitution of  Markham  as  plaintiff,  he  waived  that  in  the  argu- 
ment, and  therefore  as  the  case  stood  at  the  time  the  answer 
was  put  in,  and  as  it  stands  now^  the  fourth  defense  was  and 
is  properly  pleaded. 

II.  It  is  not  the  rule  that  any  matter  arising  after  the  com- 
mencement of  the  action,   and  before  answer,  can  only  be 
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pleaded  by  special  leave  of  the  court.  The  Code  intended 
that  any  defense  existing  €U  the  time  the  defendant  answers, 
can  be  set  up  by  way  of  answer.  (Code,  §§  150, 177.  WtUia 
V.  Ohipp,  9  How.  668.  WiUiams  v.  Hemony  16  Abb.  173.) 
III.  The  plaintiff  could  not,  under  the  third  defense,  make 
this  motidn. 

1.  The  plaintiff  was  forbidden  by  the  order  referred  to  in 
the  third  defense,  from  making  any  transfer  or  other  disposi- 
tion, or  any  interference  with  his  property. 

2.  Such  a  motion  is  a  direct  violation  of  the  said  order,  and 
an  avowed  contempt  in  the  presence  of  the  court  making  such 
order. 

A.  B.  Dyetty  for  the  plaintiff,  respondent 

I.  The  matter  pleaded  arose  after  the  commencement  of 
suit,  and  could  only  be  pleaded  by  way  of  supplemental  an- 
swer by  leave  of  the  court.     (Code,  §  177.) 

II.  The  matter  was  only  a  partial  defense,  and  a  defense 
must  be  to  the  whole  cause  of  action. 

III.  The  defenses,  at  best,  were  '' transfers  of  interest"  after 
suit  commenced.  {Oode,  §  121.)  They  were  not  defenses  to 
the  action,  any  more  than  they  would  have  been  before  the 
Code. 

lY.  The  supplementary  order  set  up,  created  at  best  but 
an  inchoate  lien  in  the  creditor.  No  final  order  had  been  made. 
Could  the  court  at  nisi  prius  direct  a  verdict  for  the  defend- 
ants on  those  issues?  Clearly  not,  and  therefore  it  is  no 
defense. 

V.  The  defendants  are  not  without  remedy.  The  proper 
course  was  for  the  defendants  to  go  on  and  try  the  action,  and 
if  a  recovery  was  had,  to  apply  to  the  court  by, motion  to  stay 
the  collection  of  the  judgment  until  the  supplementary  pro- 
ceedings were  at  an  end,  or  they  might  be  relieved  under  sec- 
tion 122  of  the  Code.  . 

VI.  But  the  supplementary  order  has  since  been  vacated 
and  set  aside,  and  the  court  ought  not  to  entertain  this  appeal 
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By  the  Coubt,  Bobwobth,  Ch.  J.  Appeal  by  the  defend- 
ants from  an  order  dated  Oct.  1^  1863,  striking  out  the  defenses 
marked  third  ajid  fourthj  as  irrelevant  and  frivolous. 

There  is  no  provision  in  the  Code,  authorizing  a  defense  to 
be  stricken  out  as  frivolous.  Sham  and  irrelevant  answers  may 
be  stricken  out.  {Codej  §  152.)  A  plaintiff  may  demur  to 
an  answer  containing  new  matter,  where  upon  its  face  it  does 
not  constitute  a  counter-claim  or  defense,  and  a  plaintiff  may 
demur  to  one  or  more  of  such  defenses.  {Codey  §  153.)  If 
an  answer  he/rivolouSf  the  plaintiff  may  move  for  judgment 
on  that  ground.  {CodCy  §  247.)  If  the  motion  be  granted,  the 
answer  is  not  stricken  out,  but  remains  on  the  record.  {Brigga 
V.  Bergen,  23  N.  Y,  Rep.  162.) 

The  order  can  be  upheld  if  these  defenses  are  irrelevanty  but 
not  otherwise.  A  defense  is  irrelevant  which  has  no  substan- 
tial relation  to  the  controversy  between  the  parties  to  the 
action*  Kurtz  v.  McOuire,  (5  Duer,  660,)  is  an  illustration. 
The  allegations  constituting  the  defense  marked  fourth,  even 
if  true,  have  no  substantial  relation  to  the  controversy  between 
the  parties.  They  do  not  tend  to  show  any  averment  of  the 
complaint  to  be  untrue,  nor  present  any  ground  for  denying  to 
the  plaintiff  a  recovery  of  the  whole  amount  claimed.  Any 
mere  notice  that  third  persons  may  have  given  to  the  defend- 
ants, is  wholly  extraneous  to  the  controversy,  and  is  clearly 
irrelevant. 

The  allegations  forming  the  third  defense,  are  pertinent  to 
the  controversy:  Unless  their  effect  be  avoided  by  facts  not 
appearing  on  the  record,  they  show  prima  facie,  that  N.  A. 
Gowdrey  has  acquired  a  lien  on  the  amount  due  from  the 
defendants  to  the  plaintiff  to  the  extent  of  the  amount  of  his 
judgment.  But  until  an  order  is  made  that  the  defendants 
pay  such  amount  to  Mr.  Cowdrey,  his  right  to  receive  it  from 
the  defendants  is  not  absolute.  The  defendants  and  Carpenter 
are  enjoined  from  making  ^^  any  transfer,  or  other  disposition  of 
or  interference  with  the  property  of  said  Carpenter,"  assuming 
the  order  to  be  correctly  described  in  the  answer. 

Whethet  this  dcRBs  or  does  not  interfere  with  the  plaintiff's 
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and  defendants*  right  to  litigate  the  suit  and  determine,  by 
a  verdict^  the  extent  of  the  defendants'  liability,  need  not  now 
be  decided.  If  an  order  to  pay  Cowdrey  shall  ^hen  have  been 
made  and  be  in  force  when  a  verdict  shall  be  rendered,  it  will 
protect  and  prohibit  the  defendants  from  paying  pro  tanto  to 
Carpenter.  That  there  are  not  enough  allegations  to  make  a 
perfect  or  partial  defense,  may  render  it  demurrable,  but  this 
does  not  make  it  irrelevant.  The  allegations  are  relevant  or 
pertinent,  but  insufficient,  perhaps,  to  constitute  a  defense. 
Whether  they  constitute  a  defense,  must  be  determined  upon 
a  demurrer  to  this  defense,  or  at  the  trial. 

As  to  the  suggestion  .that  the  facts  constituting  this  defense 
arose  since  suit  brought,  and  can  only  be  set  up  on  a  supple* 
mental  answer  on  leave  of  the  court  first  had,  it  may  be  replied 
that  no  answer  had  been  put  in  prior  to  the  one  in  ques- 
tion. There  is  no  answer  to  which  a  supplemental  one  can  be 
made.  The  defense  is  none  the  less  relevant,  even  if  it  be  true 
that  the  answer  is  irregular  because  put  in  without  leave  of 
the  court.  All  that  can  be  said  in  that  view  of  the  law  is,  that 
the  answer  was  interposed  irregularly,  but  not  that  the  mat- 
ter in  it  is,  for  that  reason,  irrelevant. 

There  is  another  answer  to  the  suggestion.  In  actions  at 
law,  prior  to  the  Code,  a  defendant  could  plead  as  a  matter  of 
course  and  of  right,  any  defense  arising  after  suit  brought 
and  before  the  time  to  plead  had  expired.  But  instead  of 
being  pleaded  in  bar^  it  was  plead  to  the  further  maintenance 
of  the  suit.  {Covell  v.  Weston,  20  John,  '414.  Boyd  v. 
Weeks,  2  Denio,  321,  322.  3  Chit  PL  906, 913.)  This,  how- 
ever, was  a  matter  of  form,  rather  than  of  substance.  If  true 
and  sufficient,  it  prevented  a  recovery  by  the  plaintiff. 

The  same  rule  obtained  in  the  Court  of  Chancery.  A  defend- 
ant could  state  in  his  own  answer  matter  arising  before  it  was 
put  in  and  after  suit  brought.    {Lyon  v.  Brook,  2  Edto.  Gh,  1 10.) 

The  question  in  cases  arising  under  the  Code,  was  decided  the 
same  way,  by  an  able  judge,  in  Willis  v.  Chipp,  (9  How.  Pr, 
568.)  No  adverse  decision  has  been  cited.  The  defense  could 
not  be  struck  out  as  Irrelevant,  merely  because  it  arose  after  suit 
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brought.    It  was  discretionary  with  the  jadge  to  refuse  to  per- 
mit Markham  to  be  substituted  as  plaintiff. 

So  much  of  the  order  as  strikes  out  the  third  defense  as 
irrelevant,  should  be  reversed  ;  in  other  respects  it  should  be 
affirmed^  without  costs  to  either  party. 


Mahlon  and  Johk  B.  Mattisok,  plaintiffs  and  appellants^  vs. 
William  P.  Demabest,  et  al.  defendants  and  respondents. 

1.  No  other  creditors  of  a  debtor  acquire  any  vested  rights  in  an  action  brought 
by  some  of  his  creditors  against  him  and  others  on  behalf  of  themselves  and 
all  others  similarly  sitoated,  who  shall  come  in  and  contribute  to  the  expenses 
of  such  action,  except  those  by  whom  such  action  shall  be  instituted,  until 
after  judgment  in  that  action.  Until  that  time,  the  plaintiffi  and  defendants  in 
such  action  may  prosecute  or  defend  it  as  they  think  proper,  without  regard  to 
the  claims  of  other  creditors.  The  court,  therefore,  will  not,  at  the  instance  of 
such  creditors,  declare  by  an  order  in  such  action,  that  it  is  to  be  considered 
as  prosecuted  for  their  benefit  from  its  commencement,  so  as  to  preclude  the 
defendants  from  procuring  a  discontinuance  by  satisfying  the  judgment  which 
formed  the  foundation  of  such  action. 

2.  Whether  other  creditors  can  come  in  after  judgment^  unless  executions  upon 
their  respective  judgments  were  returned  unsatisfied  before  the  commencement 
of  the  creditors'  suit  1     Quere. 

Before  Boswobth,  Ch.  J.  and  Mokell,  J. 

Heard  November  12, 1868 ;  decided  December  5, 1868. 

This  was  an  appeal  from  an  order  made  at  special  term,  by 
Justice  Barboub,  on  the  Slst  of  October,  1863. 

The  plaintiffs  were  judgment  creditors  of  the  defendants 
Demarest  and  Middleton. 

The  action  is  brought  by  the  plaintiffs  ^^  in  behalf  of  them- 
selves  and  all  other  judgment  creditors  of  Demarest  and  Mid- 
dleton, who  are  willing  to  come  in  and  participate  in  the 
reliefer  judgment  in  the  action,  and  contribute  to  the  expenses 
thereof,''  for  the  purpose  of  setting  aside  an  assignment  made 
by  Demarest  and  Middleton  to  the  defendant  Powers,  as  hav- 
ing been  made  with  intent  to  hinder  and  delay  their  creditors, 
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and  for  payment  of  the  plaintiffs'  judgment  out  of  the  assigned 
property.  A  previous  decision  in  this  cause,  upon  another  ap- 
peal, affecting  none  of  the  defendants  but  Smith,  is  reported 
ante  707,  subnom.    Mattison  v.  Smith. 

Upon  affidavits  of  the  recovery  of  judgments  by  other  credi- 
tors of  Demarest  and  Middleton,  a  motion  was  made,  on  notice, 
that  the  creditors  in  those  several  judgments  be  made  plain- 
tiffs in  this  action,  they  desiring  to  become  such,  and  that 
the  complaint  be  amended  by  inserting  allegations  of  the 
recovery  of  such  judgments,  &c.  appropriate  to  the  case,  or 
^'  that  this  action  be  deemed  to  have  been  commenced  and  be 
prosecuted  for  the  benefit  of  the  plaintiffi  m  the  said  several 
judgments,  as  of  and  from  the  time  of  its  commencement^ 
without  the  right  of  the  defendants  to  claim  a  discontinuance 
of  it  upon  payment  of  the  judgment  specifically  described  in 
the  complaint,  and  with  the  same  right  to  the  said  judgment 
creditors  to  come  in  and  claim  under  the  final  judgment  in  this 
action,  as  if  they  had  been  plaintiffs  named  in  the  summons 
and  complaint/' 

The  motion  was  denied,  and  the  plaintiffs  appealed. 

John  Orahamy  for  the  plaintiffs,  appellants. 

I.  It  is  difficult  to  see  why  the  motion  denied  should  not 
have  been  granted,  unless  those  obtaining  judgments  against 
the  assignors,  pendente  lite,  can  not  participate  in  the  final 
judgment  in  this  action,  and  it  is  therefore  held  to  be  brought 
exclusively  for  the  benefit  of  judgment  creditors  existing  when 
it  was  brought.  As  to  the  practice  under  the  old  system,  see 
Morris  v.  Mowatt,  (4  Paige,  142  ;)  1  Barb.  Gh.  Pr.  521, 522. 

II.  Under  section  173  of  the  Code,,  the  court  can  add  parties^ 
before  or  after  judgment,  in  furtherance  of  justice. 

III.  If  our  view  is  not  correct,  instead  of  the  action  being 
brought  in  behalf  of  judgment  creditors  generally,  willing  to 
contribute,  &c.  it  shotdd  have  had  the  additional  qualification, 
^^  existing  at  the  commencement  of  the  a^ption.'' 

lY.  Under  the  old  system,  there  was  a  difference  between 
courts  of  law  and  courts  of  equity  as  to  the  grouping  t(^tber 
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or  combination  of  parties.     The  latter  proceeded  upon  its 

favorite  maxim,  of  preventing  a  multiplicity  of  suits,  and  hence 
was  liberal  in  the  allowance  of  parties.  Courts  of  law  could 
not  so  act.     Their  framework  forbade  it. 

Now,,  the  Code,.(  §  119,)  gives  one  rule  as  to  all  actions, 
although  such  as  were  formerly  equitable,  are  probably  the 
only  ones  to  demand  the  benefit  of  the  rule. 

V.  The  error  of  the  decision  appealed  from  was,  in  inter- 
preting section  119  to  embrace  an  existing  class,  when  the 
action  was  brought.  Held  that  the  judgment  creditors  must 
exist  at  the  time  the  suit  wa.s  brought,  to  come  within  this 
section,  and  be  a  class  within  its  meaning. 

y  I.  The  class  contemplated  are  judgment  creditors,  it  is  true, 
but  judgment  creditors,  in  right  of  debts,  as  against  which  the 
assignors  perpetrated  the  fraud  in  question.  The  judgment  is 
the  mere  legal  ascertainment  of  the  existence  of  the  debt.  It 
relates  to  the  debt  as  of  the  time  when  it  was  contracted.  It  is 
the  debt  which  vitiates  the  fraud.  The  judgment,  and  the 
exhaustion  of  remedies  under  it,  are  the  preliminaries  to  main*' 
taining  an  action  of  this  character. 

VII.  Section  119  of  the  Code  applies,  1.  Where  there  is  a 
common  interest  in  many  persons.  2.  Where  the  parties  are 
very  numerous,  and  it  is  impracticable  to  bring  them  before 
the  court.  It  proceeds  upon  the  old  chancery  rule,  of  prevent- 
ing a  multiplicity  of  suits.  The  cases  on  this  subject  are  well 
collected  in  The  New  York  and  New  Haven  Railroad  Oo.  v. 
Schuyler,  (17  N,  T.  Rep.  592.) 

VIII.  The  rule  of  James  v.  Lansing  is  not  to  be  retained 
as  the  law  under  section  119  of  the  Code. 

JT.  H.  (t  8.  P.  Bell,  for  the  defendant  Smith,  respondent. 
I.  The  parties  applying  to  be  let  in  as  plaintiffs  are  too 
late. 

1.  It  appears  on  the  face  of  the  affidavits  upon  which 
they  make  their  application  that  the  cause  of  action  of  each 
arose  subsequent  to  the  commencement  of  the  original  action. 

2.  To  entitle  them  943  judgment  creditors  to  proceed  against 
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the  assignor,  they  must  have  judgments  unsatisfied — an  execu- 
tion returned  unsatisfied — before  an  action  can  be  commenced. 
(2  B.  8.  173,  §  41.)    They  had  neither. 

II.  Every  action  must  be  prosecuted  by  the  real  party  in 
interest.  {Gode^  §  111.)  All  persons  having  an  interest  in 
the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs.  ((7oc2e,  §  117.)  The  action  is 
commenced  when  the  summons  is  served  on  the  defendant. 
(Code,  §  99.) 

The  cause  or  right  .of  action  of  the  parties  applying  did 
not  exist  in  any  of  them  at  the  commencement  of  diis  action, 
and  they  are  not  the  persons  having  an  interest' in  the  subject 
of  the  action  or  in  obtaining  the  relief  demanded  when  the 
action  was  commenced. 

III.  The  parties  applying  to  be  made  plaintiffs  were  not 
united  in  interest  with  those  who  brought  the  action,  at  its 
commencement,  so  as  to  make  it  compulsory  for  them  to  be 
joined  as  plaintiffs.     (Code,  §  119.) 

It  is  doubtful  whether  y^d^men^  creditors  are  embraced  in 
this  section. 

lY.  There  is  no  existing  statute  or  rule  by  which  these 
parties  can  demand  to  be  let  in  as  plaintiffs  nunc  pro  ttmCy  so 
as  to  have  relation  back  to  transactions  done  in  good  faith  by 
the  assignee,  before  they  had  a  cause  of  action.  Whatever 
is  done  in  good  faith  by  the  assignee  before  the  assignment  is 
declared  void,  is  well  done.  (  Wakeman  v.  Orover,  4  PatgCy 
42.     Burrill  on  Assignments,  505,  646.) 

y.  If  there  be  several  parties  having  a  common  interest, 
one  of  them  may  bring  his  action  in  his  own  right  and  on 
behalf  of  others  having  a  common  interest,  but  the  nature  of 
their  common  interest  must  be  such  as  would  entitle  them, 
were  they  all  before  the  court,  to  maintain  the  action  in  their 
own  right  or  in  their  own  names.  (Habitch  v.  Pemberton, 
4  Sandf.  657.  Smith  v.  Lockwood, '  Code  Rep.  N.  8.  349. 
13  Barb.  218.) 

Now  the  plaintiffs  in  their  complaint  profess  to  commence 
the  action  for  themselves  and  all  other  judgment  creditors  of 
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Williams,  Demarest  and  G.  A.  Middleton,  who  are  willing 
to  come  in  and  participate  in  the  relief  or  judgment  in  this 
action  and  contribute  to  the  expenses  thereof,  and  the  plaintiffs 
therein  complains,  &c.  They  profess  to  bring  this  action  for 
imaginary  parties,  men  of  straw,  at  the  commencement  having 
no  existence  in  reality,  but  made  such  afterwards. 

These  subsequent  judgment  creditors  can  not  by  this  move- 
ment take  precedence  of  other  simple  contract  creditors  pro- 
vided for  in  the  assignment.  Their  remedy  is,  if  the  present 
plain tiffii  succeed,  to  ask  to  come  in  at  the  foot  of  the  decree, 
as  was  the  practice  in  the  Court  of  Chancery  in  similar  cases, 
which  practice  in  equity  has  not  been  abolished  by  the  Code* 
(4  Paigcj  142.)  The  173d  section  of  the  Code  is  not  a  substi- 
tute for  this  practice.  {See  Bules  of  Chan.  1837,  rule  43, 
190  and  notes.) 

YII.  They  have  not  such  an  interest  as  would  entitle  them, 
by  section  122  of  the  Code,  to  be  made  parties  plaintiffs,  as 
this  section  relates  to  recovery  of  real  or  personal  property 
specifically.  (Judd  v.  Young^  7  How.  79.  Tollman  v.  HoU 
lister,  9  id.  508.) 

By  the  Coubt,  Monell,  J.  The  first  branch  of  the  mo- 
tion was  in  effect  abandoned  on  the  argument. 

The  second  branch  proceeds  upon  the  apprehension  that 
the  defendants  may  pay  the  judgment  of  the  plaintifiis,  and 
compel  a  discontinuance  of  the  suit ;  in  which  event  the  other 
creditors,  who  now  seek  to  come  in,  would  be  deprived  of  the 
benefit  of  the  present  action. 

The  defendants  have  answered  the  complaint,  and,  it  would 
seem,  intend  to  contest  the  plaintiffs'  right  to  the  relief  they 
seek,  and  there  is  no  proof  before  us  of  any  intention  to  pay 
the  judgment,  or  to  procure  a  discontinuance  of  the  suit. 

The  action  purports  to  have  been  instituted  by  the  plain- 
tiffs in  behalf  of  themselves,  and  of  aU  other  judgment  cred- 
itors who  might  desire  to  come  in  and  participate  in  the  benefits 
of  the  suit ;  and  it  is  claimed  that  the  creditors  now  applying 
to  come  in,  should  be  deemed  to  be  plaintiffs  from  the  com- 

EoB.— I.    .  46 
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mencement  of  the  action^  and  that  the  suit  should  not  be  dis- 
continued without  payment  of  their  judgments. 

This  certainly  is  a  novel  motion,  and  is  without  precedent 
in  the  books. 

It  was  long  since  decided  by  the  chancellor,  {Edmtston  v. 
Lyde^  1  Paige,  637,)  that  a  creditor  might  file  a  bill  in  behalf 
of  himself  and  all  other  judgment  creditors  who  might  choose 
to  come  in  under  the  decree  and  contribute  to  the  expenses  of 
the  suit.  It  was  necessary,  however,  that  such  creditors  should 
stand  in  the  same  right  with  the  complainant,  and^  that  they 
should  have  had  executions  upon  their  judgments  returned 
unsatisfied. 

In  the  case  before  us  no  such  right  is  shown.  On  the  con- 
trary, it  appears  that  at  the  time  of  the  commencement  of  this 
action,  executions  upon  the  judgments  in  favor  of  the  creditors 
who  now  apply,  had  not  been  returned.  They  were  not,  there- 
fore, at  that  time,  in  a  condition  to  have  instituted  a  suit  for 
the  equitable  relief  demanded  in  this  action. 

The  rights  of  creditors  for  whose  benefit  a  suit  of  this  na- 
ture was  instituted,  were  to  come  in  under  the  decree^  prove 
their  judgments  and  executions  returned  unsatisfied,  and  par- 
ticipate in  the  fund  discovered  by  the  suit.  They  never  be- 
came parties  to  the  suit,  and  were  only  entitled  to  come  in 
after  the  decree.  The  suit  proceeded  to  decree  in  the  name, 
and  upon  the  judgment  of  the  original  plaintiff,  and  he  might 
prosecute  it  with  dispatch  or  dismiss  it  altogether,  at  his  elec- 
tion,' notwithstanding  the  bill  was  filed  in  behalf  of  himself 
and  of  all  other  creditors.  {Innea  v.  Lansing,  7  Paige,  583.) 
The  reason  was,  that  each  creditor  whose  execution  had  been 
returned  unsatisfied,  might  file  his  bill.  But  the  moment  the 
decree  was  entered  in  the  suit,  the  rights  of  the  other  creditors 
attached  to  it,  and  the  proceedings  in  all  the  other  suits,  were 
or  might  be  stayed. 

The  rule  then,  in  chancery,  was,  that  notwithstanding  the 
bill  was  filed  for  the  benefit  of  all  the  creditors,  the  defendant 
might  pay  the  judgment  and  costa,  and  procure  a  dismissal  of 
the  bill. 
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Has  this  rule  been  changed  by  the  Code  ?  The  right  to  file 
a  bill  by  a  creditor,  after  the  return  of  an  execution  unsatis- 
fiedy  as  provided  in  the  Bevised  Statutes,  (2  JS.  8,  173,  orig. 
P'  §  ^f)  ^^^  ^^^  ^^  abrogated  by  the  Code,  (Neustadt  v. 
Joely  2  Dtter,  530,)  and  the  jurisdiction  exercised  by  the 
chancellor,  under  the  statute,  is  now  exercised  by  this  court. 

The  essential  ingredient  in  these  suits,  is  the  return  of  an 
execution  nuUa  bona.  Until  this  is  done,  the  creditor  has 
no  right  to  claim  equitable  relief. 

It  is  said  that  the  119th  section  of  the  Code  has  changed 
the  rule.  TThat  section  provides  that  when  the  question  k 
one  of  a  common  or  general  interest  of  many  persons,  &c.  one 
or  more  may  sue  for  the  benefit  of  the  whole.  The  provision 
is  new,  and  has  not,  I  believe,  received  a  judicial  constmction 
as  to  its  intended  effect.  Probably  it  is  a  mere  enactment  of 
the  rule  of  the  court  of  chancery,  and  was  intended  to  apply  to 
those  cases  where  parties  might  make  a  common  suit.  Whether 
this  be  so  or  not,  there  is  nothing  in  the  provision  which 
gives  to  it  the  effect  of  depriving  a  plaintiff,  suing  for  a  com- 
mon benefit,  of  all  right  of  control  over  the  suit.  Nor  does  it, 
in  my  judgment,  confer  any  power  upon  the  court  to  restrain 
a  plaintiff  thus  suing,  from  dismissing  his  suit. 

Creditors,  not  parties  to  the  suit,  acquire  no  vested  ^ghts 
until  the  judgment,  when  they  may  come  in  and  prove  their 
claims ;  and  the  plaintiff  and  defendant  must  be  left,  until 
judgment,  to  prosecute  and  defend  upon  the  principles  appli- 
cable to  the  case,  without  regard  to  any  supposed  injury  which 
the  other  creditors  may  suffer. 

In  the  view  I  have  taken,  it  is  not  necessary  to  determine 
whether  these  creditors  are  in  a  condition  to  come  in.  Their 
executions  were  all  returned  after  the  commencement  of 
this  suit.  It  would  seem  to  be  quite  well  settled  that  even 
after  judgment  they  could  not  be  allowed  to  prove  their  claims. 
{Parmelee  v.  Egan^  7  Paige^  610.  Cook  v.  Smithy  8  Sand/. 
Ch.  333.) 

But  I  can  find  no  authority  for  granting  the  plaintiff's 
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motion.  The  mle  on  the  Bnbject  was  well  settled  before  the 
Code,  and  the  Code  has  not  changed  it. 

The  creditors  are  not  without  an  adequate  remedy.  They 
may  wait  untQ  judgment  is  obtained  in  this  action,  and  then 
come  in ;  or  bring  suit  at  once  on  their  judgments.  If  they 
wait,  they  must  take  the  risk  of  having  the  suit  discontinued 
on  payment  of  the  plaintiff's  judgment  and  costs.  We  can 
not  restrain  them. 

I  think  the  order  should  be  affirmed^  with  $10  costs. 


INDEX. 


ACCOMMODATION  INDOBBE- 
MENT. 

8m  Pboxibbobt  Notbs,  2. 


ACTION. 

1.  One  in  whose  name  a  business  is  car- 
ried on  by  other  persons  in  order  to 
protect  it  and  their  fnnds,  against 
their  creditors,  as  between  himself 
and  them  and  persons  claiming  un- 
der them,  has  the  legal  title  to  prop- 
erty or  the  proceois  of  property 
intmsted  to  him  by  third  persons, 
in  the  course  of  such  business,  not- 
withstanding any  secret  agreement 
by  him  with  the  persons  for  whom 
he  conducts  such  business  that  he 
shall  be  only  their  clerk;  and  he 
may  maintain  an  action  to  recorer 
from  them  any  thing  converted  by 
them  to  their  own  use  against  his 
wiU.    Faddm  t.  WUHam,  840 

2.  If  they  have  any  remedy  against  his 
claim  to  be  the  owner  of  the  assets, 
it  is  only  by  an  action  for  equitable 
relief,  in  whidi  the  rights  of  persons 
dealing  in  good  faith  with  hhn  may 
be  protected,  and  the  sums  due  them 
be  first  paid.  ib 

See  C0RFOBAT105,  8. 

RaiLBOAD  COKPANIBB,  8. 

Shbriff,  2. 

Tbbahts  in  Coxxob,  1. 


ADIOBBIONS. 

8m  Etidbbob,  8,  6. 
Praotiob— JVm  Tria, 


ADVERSE  P0SSE8BI0N. 

1.  Where  different  parties  claim  the 
same  premises  under  conflicting 
grants  from  the  saine  source,  each 
grant  behig  upon  condition  that  the 
grantee  is  the  true  owner  of  adjacent 
lands,  possession  under  such  grant, 
by  the  one  who  was  not  the  true 
owner  of  the  adjacent  lands  can  not 
be  deemed  adyerse  so  as  to  ripen 
into  a  title  as  against  the  other. 
TowU  y.  Pahner^  487 

2.  In  an  action  by  the  trae  owner  of 
the  adjacent  lands,  to  recoyer  the 
premises  granted,  evidence  of  his  re- 
covery of  the  adjacent  lands  against 
third  persons,  is  not  irrelevant,  he 
being  required  to  establish  his  title 
hidependently  of  such  recovery. 
Fer  BoswoBTH,  Ch.  J.)  ib 

8.  Where  different  parties  claim  the 
same  premises  under  conflicting 
grants  from  the  same  source,  both 
grants  being  upon  condition  that  the 
grantee  is  the  true  owner  of  af^a^ 
cent  lands,  possession  under  such 
grant,  alone,  by  the  one  who  was 
not  the  true  owner  of  the  adjacent 
lands,  can  not  be  deemed  adverse, 
so  as  to  ripen  into  a  title  as  against 
the  other.    TowU  v.  ToUm^  478 
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AGREEMENT. 

1.  A  party,  who,  under  an  agreement 
between  himself  and  the  pkintiff  to 
publish  books  jointly,  whereby  the 
latter  was  to  contribute  contractu 
with  authors  and  receive  at  first  a 
salary  and  afterwards  become  a 
partner  in  the  business,  obtains  from 
the  plaintifi*  the  stereotype  plates  of 
certain  books,  the  right  of  publish- 
ing which  belonged  to  the  latter; 
and  attempts  to  publish  books  there- 
from, but  refuses  to  perform  the 
rest  of  such  agreement,  may  be 
compelled  to  deliver  up  such  books 
and  plates  and  account  for  any  pro- 
fits therefrom  to  the  plaintiff.  Red- 
JMdy,  WiddUUm,  79 

2.  The  former  decision  in  this  case, 
(BedJUld  V.  Middleton,  7  Bona,  649,) 
distinguishedand  explained. .  ib 

8.  An  agreement  to  pay  a  sum  as  liqui- 
dated damages  in  case  a  court  in 
which  an  action  was  then  pending 
should  fail  to  make  an  order  contain- 
ing a  specified  provision  affecting 
substantial  interests,  is  void.  If  the 
contemplated  order  would  be  in- 
equitable, or  contrary  to  settled 
practice,  such  agreement  would  be 
against  public  policy;  if  the  same 
as  ;t  may  be  usual  to  make  in  like 
cases,  it  is  in  the  nature  of  a  wager, 
and  prohibited  by  the  statute  of  bet- 
ting and  gaming.  Cowdrey  v.  Car- 
penter^  429 

4.  Thus  where  a  party  to  an  action  for 
the  foreclosure  of  a  mortgage  of 
real  estate  on  assigning  a  junior 
mortgage  of  only  a  part  of  the  prem- 
ises, stipulated  with  his  assignee  that 
the  order  of  sale  in  such  action  should 
direct  the  property  not  covered  by 
the  junior  mortgage  to  be  first  sold 
for  payment  of  the  prior  mortgage ; 
heid  that  the  stipulation  being  void, 
the  assignee  could  not  recover  the 
liquidated  damages  specified  in  it, 
upon  its  breach  by  the  making  of 
an  order  without  the  designated  pro- 
vision, and  the  sale  of  the  whole 
premises  under  it,  without  producing 
enough  to  pay  the  junior  mortgage.  S 

6.  Where  a  creditor  made  a  loan  to  his 
debtors  upon  a  promise  by  them  that 
they  would  either  i^pay  it  out  of 


the  proceeds  of  a  note  for  a  mnch 
larger  amount  which  they  had  pro- 
cured to  be  indorsed  by  a  third  per- 
son for  their  accommodation,  or 
would  deliver  the  note  td  him ;  and 
they  subsequently  delivered  such 
note,  without  its  ]liaving  been  dis- 
counted, to  him,  in  satisfaction  of 
such  loan  and  a  prior  indebtedness  of 
them  to  him ;  Bdd  that  the  contract 
was  to  be  regarded  as  entire,  and 
that  he  had  parted  with  a  new  con- 
sideration sufficiently  to  make  the 
indorsement  buiding.  Smith  v.  Jf»- 
loek,  569 

6.  It  te&mt  that  the  indorser  in  such 
case  would  not  be  exonerated  by  ' 
notice  to  such  transferee  of  tiie  note, 
subsequently  to  its  date,  merely  thai 
the  partnership  between  the  makers 
had  been  dissolved.  t^ 

7.  In  an  action  against  a  corporation, 
for  a  breach  of  a  contract  by  their 
agent  to  employ  the  phuntiff  as  the 
printer  of  a  periodical  published  by 
them,  where  the  only  evidence  of  the 
authority  of  the  agent  to  make  such 
contract  was  the  fact  that  he  was 
daily  employed  about  their  bnsiness 
in  their  bnilding,  and  paid  the  plinn- 
tiff  for  his  work,  or  certified  his  biUs 
upon  which  the  treasurer  paid  him, 
and  that  the  paper  for  printing  waa 
received  from  and  retomed  to  the 
defendants*  establishment  by  the 
plaintiff;  JETtid  that  this  was  not 
sufficient  proof  of  a  contract  bind- 
ing upon  the  defendants.  Ltrier  y. 
Ameriean  Female  Guardian  Soei^^  598 


ALTERATION  OP  INSTR0MKNTa 
See  Bona  Fide  Holdbb. 

ASSIGNMENT. 
See  Dbbtok  ahd  Obbditob. 

ASSOCIATIONS. 

1.  Suits  against  an  association  consiBt- 
ing  of  seven  or  more  persons  most 
be  brought  against  the  president  or 
treasurer  of  such  association,  in  the 
manner  prescribed  by  the  acts  of 
1646   and   1851,  and  the  remedy 
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against  their  Joint  property  be  ex- 
hausted, before  an  action  can  be 
brought  against  one  or  more  of  the 
IndiTidnal  associates.  Soibmi  ▼. 
jreU$,  666 


AUCTIONEERS. 

1.  Under  the  statute  "  of  sales  by  auc- 
tioneers/' (1  B.  8,  628,)  an  auction- 
eer is  entitied  to  no  Aiither  compen- 
sation for  his  serrioes  respecting  a 
sale,  which  he  is  employed  to  make, 
beyond  two  and  one  half  per  cent 
on  the  amount  of  the  proceeds  of 
the  sale  made  by  him,  unless  a  writ- 
ten agreement  for  additional  com- 
pensation be  preyiously  made.  Zeedi 
y.  £oweH,  -  10 

2.  The  serrioes  mentioned  in  the  stat- 
ute, for  which  two  and  one  hidf  per 
ctat  is  intended  to  be  a  compensa- 
tion, are  not  merely  the  actual  offer- 
ing the  goods  for  sale  and  striking 
them  off,  but  include  also  all  duties 
incidental  thereto,  which  are  custom- 
ary and  necessary  to  procure  a  suc- 
cessAil  sale.  ib 

8.  An  auctioneerwho  is  employed  to  sell 
a  stock  of  goods  upon  an  oral  agree- 
ment for  a  compensation  greater 
than  two  and  one  half  per  cent,  and 
is  preTented,  after  selling  a  part,  by 
the  employer  countermanding  the 
sale,  is  not  entitled  to  recover  com- 
missions on  the  Talne  of  the  whole 
stock  of  goods,  at  the  rate  so  agreed 
upon.  ib 


B 

BAIL. 

Special  bail  fixed  as  such  can  not,  in 
an  action  against  them,  as  such,  show 
either  in  bar  of  the  action,  or  in 
mitigation  of  damages,  that  they 
were,  before  the  recovery  of  judg- 
ment against  their  principal,  and  at 
all  times  since,  have  been  utterly  in- 
solvent, and  had  no  property  what- 
ever that  could,  or  was  liable  to  be 
applied  towards  the  payment  of  such 
jud^enU    levff  v.  Meholas,       614 

8$e  SttBRiFF,  8  to  7. 


BANKRUPT. 

Action  by  assignee—^  Likitatiov8, 
Statuti  ov,  1. 


BILLS  OF  EXCHANGE. 
See  HiTSBAvn  ahd  Wifb. 

BONA  FIDE  HOLDER. 

1.  The  rule  that  a  purchaser  of  ne- 
gotiable securities  payable  to  the 
holder,  gains  a  valid  title  thereto, 
although  they  were  stolen  or  fraud- 
ulently obtained  by  the  seller,  only 
prevails  where  the  purchaser  has  no 
such  notice,  either  firom  the  appear- 
ance of  the  docTunent  itself  or  other- 
wise, as  would  put  an  honest  c0e- 
ftil  man  upon  inquiry  in  regard  to 
the  true  ownership.  JNnboS  v.  J2m»- 
eea,  688 

2.  Appearances  indicating  the  probar 
Inlity  of  an  alteration  m  the  number 

'  inscribed  upon  a  negotiable  bond, 
which  was  one  of  a  limited  series 
numbered  consecutively  and  issued 
by  a  corporation,  is  sufficient  to  put 
a  purchaser  of  such  bond  upon  in- 
q^ry  as  to  the  seller's  title.  (Rob- 
BBT80V,  J.  dissenting.)  ib 

8.  In  an  action  by  one  claiming  to  be 
the  true  owner  of  such  bonC  to  re- 
cover possession  of  it  fh>m  another 
person  who  had  purchased  it  in  the 
due  course  of  business,  after  a  simi- 
lar bond  had  been  stolen  ftom  such 
claimant,  and  while  there  was  an- 
other bond  of  the  same  series  in  ex- 
istence held  by  others,  numbered 
the  same  as  the  bond  in  question, 
but  whose  Aumber  had  not  been 
tampered  with,  evidence  that  the 
niunber  of  the  bond  held  by  the 
defendant  exhibited  while  in  his 
hands  appearances  of  alteration  ca- 
pable of  detection,  even  without  any 
evidence  that  he  had  made  such 
alteration,  is  sufficient  to  go  to  the 
Jury,  upQU  the  question  of  notice  of 
want  of  ownership  fhnn  the  seUer 
to  the  defendant,  and  it  is  error  in 
such  cases  to  direct  a  verdict  for  the 
defendant  (Robbbtbon,  J.  dissent- 
ed.) t» 

See  Pbomibbobt  Notbb,  1. 
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BOND. 

1.  The  modification  of  a  Judgment 
against  one  of  seTeral  defendants 
personally,  upon  appeal  by  striking 
out  his  personal  liability  alone  forms 
no  defense  to  an  action  upon  a  bond 
with  sureties  given  by  such  defend- 
ants, conditioned  for  the  payment  of 
the  amount  of  such  judgment,  when- 
ever ordered  by  the  &ial  decision 
of  the  court,  in  pursuance  of  terms 
imposed  by  the  court  for  its  reAisal 
to  appoint  a  receiver  of  specific  prop- 
erty upon  which  the  Judgment  against 
the  defendants  bad  bera  declnmed  to 
be  a  Uen.    Ivrd  v.  Twomtnd,         89 

2.  The  voluntary  act  of  the  obligors  in 
giving  such  a  bond,  under  an  order 
which  afibrds  the  party  his  election 
%  give  it  or  not,  waives  all  objec- 
tion to  the  authority  of  the  judge 
making  the  order,  to  require  such  a 
bond.  ib 

S^  BOITA  FlOB  HOLDBB. 


BORBOWER. 
S€0  UsasT,  1. 

BUILDINGS. 
Sa  Nbw  Tobk  (Citt  of,)  8,  4. 


GASES    DISTINGUISHED,    EX- 
PLAINED OR  APPROVED. 

1.  The  former  decision  in  this  case, 
(Retifield  V.  Jfiddleton,  7  Bomp,  649,) 
distinguished  and  explained.  {Bed- 
JMdv.  mddlettm,  79 

2.  The  cases  of  Tillou  v.  King$Um  Mut, 
Jm.  Co,  (7  Barb,  70.)  and  Wiltm  v. 
Ometee  MtU,  Im.  Co,,  (16  id.  511.) 
upon  the  point  that  a  policy  of  in- 
surance in  favor  of  a  firm,  contain- 
ing a  clause  declaring  it  to  be  void 
in  case  of  "a  sale"  of  the  pn>perty 
insured,  without  the  consent  of  the 
insurers,  is  not  annulled  by  a  re- 
lease by  one  partner,  of  all  his  in- 
terest, to  the  o&ers,  approved.  Bof- 
mm  V,  The  .Xmtt  Iir$  Jna.  Gb.,     601 


8.  The  previous  decision  In  this  CMe 
in  6  Ihur,  276,  distfaiguished  and 
approved.    MeWiUiamM  r.  JKmbm,  §76 


CHARTER-PARTY. 

1.'  Where  a  charter  party,  which  did 
not  specify  the  capacity  or  burtben 
of  the  vessel,  contained  a  stipulation 
that  she  should  carry  on  an  outward 
voyage  "700  tons  measurement  of 
assorted  cargo,  or  more,  if  that  does 
not  make  her  draw  over  14  feet  of 
water,  and  to  bring  back  600  hhds. 
of  sugar  or  its  equivalent,  or  more 
in  case  her  draft  of  water  does  noi 
exceed  14  feet;"  Sddy  that,  upon  a 
fair  construction  of  the  instrument, 
the  vessel  was  to  be  so  laden  as  not 
in  any  case  to  draw  over  fourteen 
feet  of  water.    Bobertt  v.  Qpdyke,  287 

2.  li  oeenti  that  the  term,  "assorted 
cargo,"  as  thus  used,  means  such  as 
usually  pays  freight  according  to 
measurement  tonnage,  and  not  upon 
its  weight.    Fer  Boswobth,  Ch.  J.  H 

8.  Even  if  such  stipulation  required 
the  vessel  to  carry  700  tons  meas- 
urement of  assorted  cargo  without 
reference  to  the  draft  of  water,  it 
would  be  no  defense  to  an  action 
against  the  charterer,  for  the  hire  of 
tbe  vessel,  to  show  that  the  vessel 
sailed  drawing  fourteen  feet  of  water 
vrith  a  cargo  of  only  861  tons,  unless 
it  were  also  shown  tiiat  such  cargo 
was  "assort^  cargo."  Par  Bob- 
WOBTH,  Ch.  J.  t6 

4.  The  charterer,  by  permitting  that 
cargo  to  be  carried  without  objec- 
tion, and  sending  back  a  return 
cargo  according  the  charter-party, 
must  be  deemed  estopped  fh>m  ob- 
jecting that  it  was  not  a  performance 
of  ibe  contract,  and  to  have  waived 
the  alleged  partial  non-performance. 
Per  RoBBBTSOK,  J.  ik 


CHATTEL  MORTGAGB. 

.  A  transfer  of  a  chattel  mortgage 
merely  by  way  of  collateral  security 
for  the  payment  of  a  debt  is  a 
pledge,  not  a  mortgage  thereof; 
and  need  not  be  recorded.  Soikms 
T.  KeO^,  160 
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2.  Notwithstanding  soxit  pledge,  the 
pledgor  may  afterwards  assign  the 
mortgage  to  a  third  person,  who 
may  enforce  it  by  a  sale  of  the  goods, 
subject  however  to  the  lien  of  the 
pledgee.  •* 

8.  The  lien  of  a  pledge  is  destroyed  by 
a  tender  of  the  amount  due.  ib 

4.  Where  the  mortgagor  of  chattels 
borrows  money  to  buy  in  the  mort- 
gage, and  procures  an  assignment 
of  it  to  the  lender,  as  security  for 
repayment  of  the  loan,  the  mortgage 
becomes  in  the  hands  of  the  latter 
a  mere  pledge  for  the  loan,  and  is 
discharged  by  a  tender  thereof.      ib 

6.  Where  the  holder  of  a  chattel  mortr 
gage  first  pledged  it  for  the  payment 
of  a  certain  sum,  and  subsequently 
assigned  it;  Held  that  in  an  action 
by  Sie  assignee  against  third  persons 
for  converting  the  goods  mortgaged, 
evidence  of  such  pledge  was  admis- 
sible in  regard  to  damages.  ib 

6.  Jt  seems  that  a'  mortgage  of  a  stock 
of  goods  and  tools,  purporting  to 
embrace  all  other  such  property 
wl\}ch  may  afterwards  be  substituted 
therefor  or  added  to  the  stock,  is  void 
as  against  creditors,  as  matter  of 
law.     Carpenter  v.  Snmnoiu,         860 

7.  In  an  action  in  which  a  judgment 
creditor  impeaches  a  chattel  mort- 
gage as  fraudulent  as  against  him, 
evidence  of  the  contract  on  which 
the  judgment  was  recovered  is  com- 
petent, for  it  tends  to  prove  him  to 
be  a  creditor,  apart  firom  the  judg- 
ment and  at  an  earlier  date.  ib 

iSee  Ihbubahob,  (Fibb,)  8. 


CHECK. 

1.  Bank  checks  issued  and  payable  in 
the  city  of  New  York,  must  be  pre- 
sented during  the  same  or  the  next 
succeeding  dEiy,  during  the  usual 
banking  hours,  in  order  to  charge 
the  drawer  in  case  of  the  insolvency 
of  the  bank.  A  later  presentment, 
without  any  excuse,  will  discharge 
the  drawer.    Sazelton  v.  Ooibumf  845 

2.  The  fiLCt  that  the  payees  of  a  check 
received  it  as  agents  of  third  per- 


sons (also  doing  business  in  the  same 
city)  whereby  delay  occuxred  in 
passing  the  check  to  their  principals, 
is  not  a  sufficient  legal  excuse  for 
that  delay.  ib 

8.  The  drawer's  promise  to  pay  a  check 
which  has  not  been  seasonably  pre- 
sented, is  not  binding  as  a  waiver  of 
due  presentment,  unless  he  had  no- 
tice of  all  the  facts  in  relation  to  such 
presentment  tending  to  discharge 
him.  ib 


CLAIM  AND  DBLIVEBY. 
See  Shbbiff,  1.  2. 

COMMISSIONS. 
See  Auctioxbbbb. 

COMPLAINT. 

See  Plbadibo,  1,  2. 
Pbactiob,  16. 

CONDITION. 
See  Dbbd,  1,  2,  8. 

CONSTITUTIONAL  LAW. 

1.  The  statute  of  this  state  {Ltnes  of 
1850,  p.  81,  eh,  72,)  providmg  for  the 
appointment  of  harbor  masters  for 
the  port  of  New  York,  to  regulate 
the  position  of  vessels  there,  and  im- 
poRing  upon  every  vessel  entering 
the  port  and  loading  or  unloading, 
or  making  fast  to  wharves,  fees  to  1^ 
paid  to  the  harbor  masters,  in  pro- 
portion to  the  tonnage  of  such  ves- 
sels, is  not  in  conflict  with  the  pro- 
visions of  the  constitution  of  the 
United  States,  which  give  congress 
the  power  "to  regulate  commerce," 
and  forbid  the  several  states  "  to  lay 
duties  on  imports  or  exports,  or  any 
duty  on  tonnage."  Benedict  v.  Foif- 
derbiU,  194 

2.  It  is  competent  for  a  state  to  estab- 
lish local  port  charges,  for  services 
rendered  by  its  officers  to  vessels  and 

'  cargoes  within  its  ports,  in  carrying 
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oat  Uwftil  and  Decenary  mimicipal 
and  police  regulations.  ib 


CONTEMPT. 
Se$  Pbaotioe— Examination  of  parties. 

CONTRACTOEB. 
8te  OwHBB  ov  Pbopbbtt. 

CONVERSION. 

1.  In  an  action  for  damages  for  the 
conversion  of  goods  bought  bj  the 
plaintiff  of  the  defendant,  but  left  in 
the  possession  of  the  latter,  nnder  a 
special  agreement,  if  the  only  proof 
of  a  conversion  is  a  demand  and  re- 
foaal,  evidence  is  admissible  that,  at 
the  time  of  the  sale,  the  plaintiff 
knew  that  the  goods  belonged,  not 
to  the  defendant,  bat  to  a  t^rd  per- 
son, who,  before  such  demand,  took 
the  goods  away  from  the  defendant' 
against  his  will.  Mtmtinfftonr.Ihuff' 
Uu,  204 

2.  So  is  evidence  that  before  the  de- 
mand they  were  seized  by  the  sheriff, 
on  an  attachment  against  such  tme 
owner.  ib 

8.  The  ordinary  warranty  of  title,  im- 
plied in  a  sale  of  chattels,  does  not 
estop  the  seller,  in  an  action  for  non- 
delivery or  conversion,  from  setting 
up  that  he  had  been  deprived  of 
their  possession  by  paramount  title. 
{F$r  BOBBBTBOV,  J.)  ih 

See  Action,  1. 

CORPORATION. 

1.  The  printed  copy,  in  a  volume  of 
laws,  of  the  charter  of  a  private  cor- 
poration, granted  by  the  legislature 
of  another  state,  is  embraced  by 
section  426  of  the  Code  of  Proce- 
dure. Per99$  %  Brookt  Fc^fer  Works 
V.  Wmett,  181 

2.  Formal  defects  in  proceedings  to 
organize  a  corporation  are  not  avail- 
able to  defeat  an  action  brought  by 
the   corporation  for  a  trespass  In 


wrongfully  taking  property  out  of 
their  possession.  ib 

8.  Where,  in  an  action  to  charga  the 
defendants,  trustees  of  a  corporation 
osganized  under  the  general  law  aa- 
thorizing  the  formation  of  corporar 
tions  for  manu&ctnring  and  other 
purposes,  with  personal  liability  for 
a  debt  of  the  company,  the  defend- 
ants answered  that  at  the  time  the 
debt  matured,  and  for  a  long  time 
afterwards,  the  eorporation  was  sol- 
vent, and  its  stocldiolders  severally 
and  Ihdividually  liable  for  all  its 
debts,  by  reason  of  the  non-payment 
of  its  capital  stock;  that  the  plain- 
tiff neglected  to  institute  suit  for 
two  years,  and  that  by  such  neglect 
the  plaintiff  released  and  discharged 
the  stockholders  from  personal' lia- 
bility ;  that  no  notice  was  ever  given 
to  the  defendants  of  the  plaintiff's 
claim,  nor  had  the  defendants  any 
opportunity  of  being  subrogated  to 
the  rights  and  remedies  of  the  plain- 
tiff against  the  corporation  while  sol- 
vent, nor  against  the  stockholders 
before  they  were  released  as  above 
stated ;  on  demurrer  to  the  answer, 
heid  that  these  Heicts  constituted  no 
defense  to  the  action.  MeniitmUf 
Btmk  ofNiw  Saven  v.  JAm,         891 

4.  A  personal  liability  for  debts  of  a 
corporation,  imposed  by  its  charter 
upon  its  iifieers  for  failing  to  per- 
form a  duty  with  which  they  are 
charged,  is  quasi  penal,  and  there- 
fore the  courts  of  this  state  have  no 
Jurisdiction  to  enforce  such  liability, 
where  the  charter  creating  it  was 
granted  by  another  state.  But  the 
personal  liability  of  MoekMdtn,  by 
statute,  arises  out  of  their  originid 
liability;  if  they  had  not  been  ex- 
empte<i  therefrom  by  such  statute. 
An  action  against  them  is  therefore 
upon  their  contract  in  a  qualified  cor- 
porate capacity.  ^  Where  the  corpo- 
rate capacity  is  not  thus  qualified, 
and  the  members  or  officers  are  not 
liable  as  original  or  principal  debt- 
ors, but  by  reason  of  something  im- 
IKMod  by  the  statute,  the  action  can 
only  be  to  recover  the  debt  by  way 
of  a  forfeiture  or  penalty,  iird  v. 
ffmfdeny  888 

Sei  EvipBKCE,  1,  8. 

LiMiTATiovs,  Statutb  OP,  2. 
Pbbaltt  ob  Fobpbitubb. 
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OREDITOB'8  SUIT. 

1»  In  a  creditor's  action  the  preTions 
ifisaing  and  retam  of  an  execution 
when  requisite,  is  snffidently  proved 
by  producing  the  execution  with  the 
sheriff's  return  and  the  date  of  filing 
indorsed  thereon,  and  the  testimony 
of  a  witness  that  he  had  seen  it  on 
file  in  the  derk's  office.  Meytr  v. 
Moki^,  888 

2.  Proof  of  the  existence  of  personal 
property  which  might  have  been 
seized,  does  not  afibct  the  plainlifif 's 
right  to  maintain  the  action,  unless 
it  be  also  shown  that  he  knew  of  its 
existence  and  intentionally  omitted 
to  levy.  ib 

9r,  Ko  other  croditors  of  a  debtor  ac- 
quire any  vested  rights  in  an  action 
brought  by  some  of  his  creditors 
agamst  him  and  others  on  behalf 
of  themselves  and  all  others  similarly 
situated,  who  shall  come  in  and  con- 
tribute to  the  expenses  of  such  ao- 
•  tion,  except  those  by  whom  such 
action  shall  be  instituted,  until  after 
Judgment  in  that  action.  Until  that 
time,  the  plaintiffs  and  defendants 
in  such  action  may  prosecute  or  de- 
fend it  as  they  think  proper,  without 
regard  to  the  claims  of  other  cred- 
itors. The  court,  therefore,  will  not, 
at  Uie  instance  of  such  creditors, 
declare  by  an  order  in  such  action, 
that  it  is  to  be  considered  as  prose- 
cuted for  their  benefit  from  its  com- 
mencement, so  as  to  preclude  the 
defendants  from  procuring  a  dis- 
continuance by  satisfying  &e  Judg- 
ment which  formed  the  foundation 
of  such  action.  MatHtm  v.  Jkma- 
r$H,  717 

4  Whether  other  creditors  can  come 
in  after  Judgment,  unless  executions 
upon  their  respective  Judgments 
were  returned  unsatisfied  before  the 
commencement  of  the  creditors' 
suit?    OMTtf.  ih 


D 

DAMAGES. 

1.  The  measure  of  damages  for  the 
breach  of  an  executory  contract  to 


sell  and  deliver  merchandize  for  a 
price  not  to  be  paid  until  delivery, 
is  the  difference  between  the  con- 
tract price  and  the  market  value  at 
the  time  the  merchandize  was  to 
have  been  delivered.  IforUn  v. 
TTiKiet,  661 

2.  Whether  the  contract  either  fixes  a 
day  for  the  delivery,  or  allows  a  rea- 
sonable time,  delay  of  the  puroha- 
sers  in  delivering,  mad^  at  the  sell- 
er's request  but  without  any  valid 
agreement  for  delay  at  any  time 
which  would  preclude  the  purchaser 
from  bringing  an  action  immediately, 
does  not  extend  the  time,  so  that  aa 
advance  in  the  market  price  mean- 
while can  be  considered  in  compnt- 
putmg  the  damages.  ^ 


DEBTOR  AND  CREDITOR. 

Neither  a  transfer  by  a  firm  of  their 
stock  in  trade  and  other  assets,  to  a 
creditor,  at  a  fisdr  valuation,  upon 
an  agreement  by  him  to  dispose  of 
them  and  repay  upon  a  definite 
credit  any  surplus  of  their  proceeds 
after  satisfying  his  claim,  nor  a  sub- 
sequent genend  assignment  by  sudi 
firm  for  the  benefit  of  creditors,  of 
their  property,  including  four  prom- 
issory notes,  ^ven  by  such  creditor 
on  such  specked  credit,  after  taking 
possession  of  such  property  under 
such  original  transfer,  for  the  frill 
value  of  it,  leaving  his  claim  unse- 
cured, which  assignment  preferred 
his  claim,  are  rendered  fraudulent 
and  void  at  law  against  creditors  of 
such  firm,  by  their  terms,  or  the  cir- 
cumstances of  their  execution.  Jjm- 
ehigh  v.  BaUkoin^  877 


DEEDS. 

1.  In  determining  whether  a  condition 
in  a  deed  is  precedent  or  subsequent, 
the  main  test  is  whether  the  vesting 
of  the  estate  granted  by  the  instru- 
ment containing  it,  is  postponed  un- 
til file  happening  of  Uie  contingent 
event  f9rming  the  condition,  or  is  to 
be  divested  by  it    TowU  v.  Pdl/in$r, 

487 

2.  Where  a  municipal  corporation, 
owning  lands  under  water,  m  which 
the  proprietors  of  a^faoent  upland 
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had  l^  law  a  pi«-«mptiye  ri^t» 
gFBDted  the  aame  to  peracHis  diSm- 
fiig  to  be  nich  proprieton,  by  a  deed 
wUcfa  bound  the  gnmtees  to  pay  an 
annual  rent  with  a  right  of  distiefis 
and  re-entry  by  the  ooi-poration  in 
defanlt,  also  bonnd  the  grantees  to 
fill  in  and  constmct  streets,  &c.  with 
a  right  of  re-entry  by  the  corpora- 
tion on  default,  with  a  fiirtber  clause 
declaring  that  the  deed  and  the  es- 
tate gnii^ted  were  npon  the  condi- 
tion, that,  if  at  any  time  thereafter 
it  should  appear  either  that  the 
grantees  were  not  at  the  date  of 
Sie  grants  proprietors  of  the  upland, 
or  if  ihey  should  make  any  de&ult 
in  perfonnance  of  their  covenants, 
the  grant  should  be  absolutely  null 
and  void,  and  the  grantors  might  re- 
enter, d&c.  Hdd^  that  this  created 
not  a  precedent  but  a  subsequent 
condition,  as  well«as  to  the  proprie- 
torship of  the  uplands  as  respecting 
the  performance  of  covenants;  and 
upon  its  subsequently  appearing  that 
the  grantees  were  not  the  true  pro- 
prietors of  the  upland,  their  title 
.  was  not  divested  so  as  to  enable  the 
true  proprietor,  on  receiving  a  sub- 
sequent grant  from  the  corporation, 
to  recover  the  land  fVom  the  first 
grantees,  without  the  aid  of  any  pro- 
ceedings by  the  corporation  or  the 
state  to  annul  the  first  grant  ib 

8.  Notwithstanding  the  pre-emptive 
right,  the  corporation  could  make 
such  first  grant,  subject  to  be  divest- 
ed by  state  action,  and  could  not 
convey  their  right  of  entry  for  a 
breach  of  the  condition.  (Bos- 
WOETH,  Ch.  J.  dissented.)  ib 


DEMURRER. 
S$$  PLEADnra. 

DOWER. 

The  wife  of  a  debtor  who  acquires  a 
title  to  his  real  estate  by  joining 
with  him  in  the  execution  of  a  con- 
veyance of  it  to  a  third  person,  and 
receiving  a  reconveyance  of  it  to 
herself  in  fee,  for  her  own  use,  is 
not  entitled  to  dower  in  such  lands, 
if  such  conveyances  be  set  aside  as 


fraudulent  against  a  creditor  of  her 
husbaad.    M^ym-r.Mokr,  888 


E 


EQUITABLE  RELIEF. 

1.  Where  the  summons  and  demand 
of  relief  in  the  complamt  are  for  a 
remedy  at  law  only,  to  wit,  the  re- 
covery of  money,  it  renders  equita- 
ble relief  so  fkr  inconsistent  "witli 
the  case  made  by  the  complaint" 
and  excluded  "from  the  issue,"  with- 
in the  meaning  of  the  276th  section 
of  the  Code,  that  the  plaintifiT  is  not 
entitled  to  it  if  he  fidled  on  the  trial 
to  establish  a  right  to  such  legal  re- 
lief.    Thwle  V.  /oiMs,  87 

2.  So  had  where  the  plaintiffl,  being 
vendors  of-  real  property,  sued  the 
purchaser  for  breach  of  his  contract 
to  take  the  title,  not  claiming  to  re- 
cover the  amount  of  the  purchase 
money,  but  merely  damages  by  rea- 
son of  his  alleged  failure  to  per- 
form, and  upon  the  trial  before  a 
justice  of  the  court  alone,  a  jury 
being  waived,  the  pUiinti£&  failed  to 
make  out  a  right  to  recover  such 
damages.  ib 

8.  And  further  held  that  in  such  caae 
the  court  could  not  give  Judgment 
for  specific  performance  in  favor  of 
such  plunti£&,  although  upoa  the 
evidence  they  might  have  maintained 
an  action  for  such  relief.  (Robbrt- 
Bov,  J.  dissented.)  ib 


ESTOPPEL. 

1.  The  plaintiff  in  an  action  on  a  prom- 
issory note  is  not  estopped  fh)m  as- 
serting his  title  to  the  note,  by  the 
record  of  a  former  unsuccessful  suit 
which  he,  as  the  attorney  for  the 
payee,  instituted  in  the  name  of  the 
latter.     Wheeler  v.  lUiehoum,        408 

2.  Such  record  if  admissible  in  evi- 
dence at  all,  is  only  so  as  tending 
to  show  want  of  title  in  the  p'reseni 
plahitiff.  Where  tlie  evidence  on 
this  point  is  conflicting,  it  is  a  ques- 
tion which  must  be  submitted  to  the 
jury.  ib 
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8.  There  are  no  diUferent  rules  of  estop- 
pel for  officers  of  courts  than  other 
persons.  They  are  not  personally 
bound  by  what  they  state  not  under 
oath,  so  as  to  be  precluded  firom  sub- 
sequently testifying  otherwise,  par- 
ticularly as  regards  third  parties,  ex- 
cept where  the  latter,  haVing  a  right 
to  act  on  the  faith  of  such  state- 
ment, have  done  so,  and  have  been 
prcijudioed  thereby.  Par  Bobsbt- 
80V,  J.  ib 

4.  Claiming  hi  one  action  to  be  owner 
of  a  chose  in  acUon  by  yirtue  of  a 
spedfled  transfer  where  he  has  de- 
rived no  benefit  Arom  such  daim, 
does  not  preclude  the  plaintiff  from 
claiming,  in  a  subsequent  action  for 
the  same  cause,  that  he  became  own- 
er by  a  prior  and  difibrent  transfer. 
Far  BoBBBTBov,  J.  ib 

Ste  CoiryBBfliov,  8. 


EVIDENCE. 

1.  Upon  the  question  of  good  fiiith  in 
a  transfer  of  their  property,  by  debt- 
ors, to  a  corporation  of  which  they 
were  the  officers,  their  acts  and  de- 
clarations subsequent  to  the  trans- 
fer and  wfaUe  in  possession,  respect- 
ing the  use  and  disposal  of  it,  tend- 
ing to  show  that  tiiey  treated  it  as 
if  still  their  own,  are  admissible. 
Fersie  *  Brooks  Fi^^er  Works  v.  WU- 
Ut,  181 

2.  After  enough  testimony  has  been 
elicited  fh>m  a  witness,  on  an  exam- 
ination by  either  party,  to  require 
the  submission  to  a  jury  of  the  ques- 
tion of  fraudulent  intent  in  an  as- 
signment made  by  sudi  witness,  the 
adverse  party  has  a  right  to  ask 
whether  tiie  act  was  done  with  fraud- 
ulent intent ;  and  in  answer  to  such 
question  it  is  admissible  for  the  wit- 
ness to  state  both  the  particular 
reasons  that  induced  the  act,  and 
that  he  communicated  them  to  his 
creditors  before  doing  it.  ih 

8.  In  an  action  by  a  corporation  against 
a  sheriff  for  levying  on  its  property 
under  process  against  the  persons 
who  composed  Ae  corporation,  the 
defense  was  that  'Snch  persons  had 


been,  as  partners,  owners  of  the  prop- 
erty, and  that  on  lUhng  they  formed 
the  corporation  and  transferred  the 
proper^  to  it  with  intent  to  defend 
their  creditors.  SM  1.  That  evi- 
dence that,  between  the  time  of  the 
transfer  and  the  time  of  the  levy,  the 
corporation  made  profits  in  the  busi- 
ness, and  that  before  and  at  the  time 
of  the  fidlure  of  the  firm  there  was 
a  panic  in  the  market,  was  admissi- 
ble ;  but  the  admission  of  such  evi- 
dence did  not  make  an  inquiry  as 
to  the  profits  of  the  corporation  up 
to  the  time  of  trial  also  admissible. 
2.  That  it  was  not  error  to  allow  a 
witness  who  had  testified  that  he 
was  in  the  employment  of  the  firm 
as  superintendent  for  a  period  ex- 
tending beyond  the  time  of  the 
transfer,  to  be  asked  on  cross-exam- 
hiation  if  he  had  been  superintend- 
ent under  the  corporatiop  also.  That 
after  the  partners  had  made  a  gen- 
eral assignment  for  the  benefit  of 
creditors,  and  no  longer  had  control 
of  thdr  partnership  books,  entries 
made  in  such  books  were  not  admis- 
sible, ik 

4.  Upon  the  question  of  the  solvency 
of  the  firm  in  such  a  case,  it  is  not 
competent  to  ask  a  book-keeper  if 
the  books  show  whether  they  were 
solvent.  ib 

6.  Evidence  is  not  admissible  that  the 
negotiable  paper  of  the  firm  was  in 
the  hands  of  street  brokers,  or  of 
what  it  was  offered  to  be  sold  for, 
or  that  such  offers  induced  creditors 
to  recall  loans  made  to  the  firm,    ih 

6.  Evidence  of  admissions  of  the  firm 
that  their  negotiable  paper  had  been 
issued  by  them  to  be  sold  or  dis- 
counted at  usurious  rates,  is  only 
admissible  if  such  declarations  were 
made  before  the  alleged  fraudulent 
transfer.  ib 

See  Chattel  Mobtoaob,  6,  7. 

COBVXBSXOB,  1,  2. 


EXECUTION. 

1.  Under  section  289  of  the  Code  of 
Procedure,  which  presents  the  re- 
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qnkiteB  of  an  ezeeation,  neither  the 
<«ef  nor  ihe  direction  to  retain,  iB  a 
neoesaary  part  of  it.  Therefore  any 
errors  in  them  are  immateriaL  Cor- 
pknUr  y.  ifiUmmofM ,  800 

2.  Where  the  sheriff,  under  an  execu- 
tion which  he  lias  leyied  on  chattels 
subject  to  a  prior  mortgage,  sells 
merely  <*the  right,  title  and  interest 
of  the  mortgagors,"  the  purchaser  is 
not  estoppM  from  questioning  the 
Talidity  of  the  mort^^e.  ih 

8.  B  MMM  that  no  one  can  object  that 
the  property  of  the  debtor  in  the 
execution  was  not  sold  in  the  mode 
prescribed  by  the  statute,  except  the 
debtor  himself:  il 


F 


FALSE  IMPBISONllENT. 

1.  A  complaint  which  only  alleges,  in 
substance,  that  the  defendants  mali- 
dously,  and  with  intent  to  ii^ure 
the  plaintiff,  illegaUV  and  without 
warrant,  arrested  and  by  force  com- 
pelled her  to  go  to  a  police  station, 
and  there  restrained  her  of  her  lib- 
erty, merely  states  a  cause  of  action 
for  illegal  arrest  or  Iklse  imprison- 
ment, and  not  one  for  malidons  pros- 
ecution.   Bmm  y.  Brhm^  656 

2.  In  such  action  the  question  of  prob- 
able cause  does  not  arise.  If  the 
arrest  was  made  by  competent  au- 
thority, there  was  no  trespass;  and 
the  action  would  not  lie  eyen  were 
the  arrest  maliciously  procured  and 
without  cause.    Par  Movill,  J.    «6 


FIBE. 

iSiM  Nbw  Tom,  (Citt  of,)  8,  4. 
Bailboad  CoMPAHias. 


FOBEIGN  ADMmiBTBATOB. 
B«e  PLBAnxve,  8. 

FOBMEB  SUIT. 
Am  Judomsht,  1,  2. 


FBAUDULENT  INTENT. 

Bi$  EnnsKOB,  2. 

FBAUDS,  STATUTE  OF. 
^Lbabb. 

G 

QBANT. 

8f  Advbbsb  P088B8UOB. 
DBBn. 

OUABANTT. 

Bee  Pbxbcipal  Avn  Svbbtt. 
Ububt. 


HAND  WBITiNG. 
Qu  OFnnoBS  op  WirBBBSBB, 

HABBOB  MASTSBS. 

S$$  CoBBTITUTIOVAIi  IiAW. 

HOUSEHOLD  FUBNITUBE. 

teWlLL. 

HUSBAND  AND  WIFE, 

Where  one  draws  a  bill  of  exchange 
payable  to  the  order  of  his  wife,  Imt 
indorsement  of  the  bill  giyes  the  in- 
dorsee a  title  which  enables  him  to 
recoyer  upon  it  against  the  acceptor. 
The  yalidity  of  the  indorsement  does 
not  depend  upon  a  question  of  con- 
tract or  obligation  as  between  the 
husband  and  wife ;  but  by  his  direct- 
ing the  bill  to  be  paid  to  her  order, 
she  is  made  his  agent  to  reoeire  the 
money,  with  necessary  aufhoiity  to 
transfer  the  bill.  Th»  Im  Bmk  t^ 
Battiri^,  1 

89»  Mabbibd  Wokbb. 
Pbaotiob— AppeaL 
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IMPRISONED  DEBTORS. 

A  peraott  charged  in  execution,  though 
allowed  to  go  upon  the  lixnits,  is  a 
prisoner,  within  the  statute  author- 
ising prisoners  to  apply  for  a  dis- 
charge.   Cmtum  y.  Stormt  705 


INSOLVENT  DEBTORS. 

1.  In  proceedings  for  the  discharge  of 
an  insolvent  from  his  debts,  under 
2d  Revised  Statutes,  86,  the  omission 
of  a  petitioning  creditor  to  relinquish 
a  security  held  by  him,  does  not  af- 
fect the  Jurisdiction  of  the  officer,  nor 
avoid  the  discharge,  even  though  his 
petition  discloses  the  existence  of 
such  security.    SouU  v.  ChaH^     222 

2.  Nor  is  proof  of  publication  of  notice 
of  the  order  to  creditors  to  show 
cause,  essential  to  give  Juiisdlction. 
A  discharge  which  recites  due  pub- 
lication, and  that  due  proof  thereof 
was  presented,  is  not  invalidated  by 
defects  in  the  notice,  its  publication, 
or  the  proof  thereof,  on  file.  ib 

8«  The  statute  does  not  require  publi- 
cation for  a  certain  length  of  tune, 
but  a  certain  number  of  consecutive 
publications  (10)  within  a  period  of 
a  like  number  of  successive  weeks, 
there  being  one  in  each  week,  the 
commencement  of  which  period  is  to 
be  determined  by  the  first  publica- 
tion, ih 

4.  Proof  that  a  notice  was  "  published 
hi  the  New  Tork  Day  Book,"  which 
was  an  evening  newspaper,  is  suffi- 
cient to  show  compliance  with  an 
order  that  it  be  published  in  "  the 
newspaper  printed  in  the  city  of 
New  York,  entitled  'the  Evening 
Day  Book,' "  in  the  absence  of  any 
evidence  pf  the  existence  of  two  pa- 
pers with  the  title  of  Day  Book.    %b 

6.  The  published  notice  of  an  order  to 
creditors  to  show  cause,  stathig  that 
the  proceeding  is  for  the  discharge 
of  an  insolvent  from  his  debts,  neeid 
not  specify  the  particular  statute 
under  which  it  is  had.  Addhog  a 
defective  reference  to  the  statute, 
does  not  vitiate  ik  ib 


6.  Proof  of  i^ublication  of  such  notice 
is  not  limited  by  the  statute  to  aa 
affidavit  of  the  printer  or  the  derk, 
or  foreman  of  the  printer.  Such  an 
affidavit  merely  enables  the  insolvent 
to  perpetuate  the  evidence  of  notice 
by  filing  it.  i» 

7.  The  petition  and  schedules  of  an 
insolvent  debtor  need  not  state  the 
grounds  of  the  demands  of  creditors 
with  the  same  particularity  as  is  re- 
quired in  a  statement  for  a  judgment 
by  confession.  It  »e$ms  that  want  of 
sufficient  particularity  does  not  affbd 
the  Jurisdiction  of  Uie  officer.         H 

8.  Where  a  discharge  recites  all  the  re- 
quired Jurisdictional  facts  and  pro- 
ceedings, a  county  clerk's  certificate, 
that  certain  papers  which  are  techni- 
cally insuffident  to  show  Jurisdiction, 
are  all  that  have  been  filed  with  him 
in  the.  proceeding,  is  not,  by  itself, 
suffident  to  disprove  such  redtals.  ib 

9.  Whether  a  name  in  the  list  of  credit- 
ors variant  from  that  of  the  plaintiffli 
was  intended  to  designate  them;  and 
whether  their  names  were  omitted, 
and  if  so,  whether  sudi  omission  was 
fraudulent;  held  in  this  case,  prop- 
erly submitted  to  the  Jury.  ib 

10.  An  insolvent's  discharge,  granted 
under  the  laws  of  this  state,  is  a  good 
defense  to  an  action  on  a  Judgment 
recovered  here,  in  the  absence  of  any 
evidence  as  to  where  the  contract 
was  made  on  which  the  Judgment 
was  recovered.  Evidence  merely 
that  the  creditor  was  a  non-resid^it, 
is  not  material.  ib 


INSURANCE,  (FIRE.) 

1.  Insurers  can  not  defeat  an  action  on 
a  policy  of  insurance  issued  by  them, 
by  the  objection  that  a  magistrate's 
certificate  required  thereby  was  nev- 
er served  on  them,  after  they  had 
received  and  examined  other  pro<^ 
of  loss*  presented  by  the  insured, 
and  stat^  in  answer  to  subsequent 
inquiries  on  his  part  whether  there 
were  any  further  proofs  that  he 
could  show,  or  any  thing  frirther 
was  wanted  of  him,  that  Uiere  was 
not,  and  offered  to  compromise  the 
dahn,  without  any  objection  to  the 
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prooft.     Van  Jktum  v.  CkarUr  Oak 
Fire  and  Marnu  Im,  Co,,  55 

2.  When  a  motion  to  dismiss  the  com- 
plaint in  such  case  at  the  trial, 
placed  solely  upon  the  ground  that 
the  papers  served  on  the  defendants 
were  not  in  compliance  with  the 
terms  of  the  policy  is  denied,  no  ob- 
jection can  he  raised  on  appeal  by 
the  insurers  against  such  denial,  that 
the  person  on  whom  a  magistrate's 
certificate  required  by  the  policy  was 
served,  was  not  the  authorized  agent 
of  the  defendants  to  receive  it.       ib 

8.  A  chattel  mortgage  given  upon 
goods  covered  by  a  policy  of  insur- 
ance upon  a  stock  of  merchandise, 
including  goods  sold  but  not  deliv- 
ered, wi^out  parting  with  their  pos- 
session or  the  right  of  possession 
thereto,  will  not  avoid  such  policy, 
although  one  of  its  printed  condi- 
tions provides  that  "in  case  of  any 
transfer  or  termination  of  the  inter- 
est of  the  insured  in  the  property, 
by  sale  or  otherwise  ♦  ♦  ♦  the 
policy  shall  be  void;  and  "that  in 
case  of  any  sale,  alienation,  transfer 
or  change  of  title  in  the  property  in- 
sured *  *  *  or  of  any  hidividual 
interest  therein,  such  insurance  shall 
be  void;  and  the  entry  of  a  foreclo- 
sure of  a  mortgage,  or  the  levy  of  an 
execution,  or  an  assignment  for  the 
benefit  of  creditors,  shall  be  deemed 
an  alienation  of  the  property."  The 
meaning  of  the  words  "  sale,  aliena- 
tion or  transfer  "  in  such  conditicm  is 
to  be  confined  to  acts  which  absolute- 
ly divest  tlie  titie  of  the  insured,    ib 

4.  A  policy  of  insurance  in  favor  of  a 
firm,  containing  a  clause  declaring 
it  to  De  void  in  case  of  "  a  sale"  of 
tlie  property  insured,  without  the 
consent  of  the  insurers,  is  not  an- 
nulled by  a  release  by  one  partner, 
of  all  his  interest,  to  the  others. 
(Barboitb,  J.  dissented.)  Haff^nan 
X.  The  ,Mna  Fire  In»,  Cb.,  501 

6.  The  cases  of  TSBon  v.  Kingston  MvA, 
Jne,  Co,,  (7  Barh.  70,)  and  WiUm  v. 
Oenetee  MtU,  Jm.  Co.,  (16  id,  511,) 
npon  this  point  approved.  A 

6b  Upon  a  loss  after  such  release,  the 
paSrtiiers  to  whom  the  release  was 
given  can  recover,  hi  their  own 
Dames,  the  whole  loss  under  the 


policy,  mcluding  not  only  the  Inter- 
est released,  but  also  any  loss  to 
goods  bought  by  them  after  the  re- 
lease, coming  within  the  description 
in  the  policy.  ik 

7.  Where  the  policy  declares  that  the 
value  of  the  property  shall  be  deem- 
ed what  it  may  cost  at  the  time  of 
the  fire  to  replace  it,  although  it  also 
requires  the  preliminary  proolii  to 
state  the  actual  cost  of  the  articles, 
the  insured  are  not  barred  by  thdr 
statement  in  such  proofB  of  the  ac- 
tual cost,  ftt)m  claiming  that  the 
value  was  a  greater  sum.  ib 

8.  If  the  goods  were  those  which  the 
insured  dealt  in  at  wholesale,  or 
manufactured,  the  price  for  winch       / 
similar  goods  were  generally  sold 

by  wholesale  dealers  or  manufactur- 
ers may  be  considered  by  the  juiy 
in  estimating  such  value.  lb 

9.  The  fidlure  of  the  insured  to  specify 
any  of  the  goods,  "  with  particular- 
ity," in  their  proofs  of  loss,  if  caused 
by  their  inability  to  do  sd  in  conse- 
quence of  the  total  destruction  there- 
of, does  not  preclude  them  fh)m  re- 
covering for  such  goods.  ib 

10.  The  usual  clause  in  a  policy  that 
upon  the  happening  of  a  fire'tiie  in- 
sured shall  use  all  reasonable  meaoa 
for  "  the  protection"  of  the  proper- 
ty, does  pot  require  them  to  use 
means  to  restore  it  to  its  condition 
before  the  fire,  but  only  to  take  the 
necessary  steps  to  prevent  its  final 
destruction  or  further  deterioration, 
and  to  put  it  in  a  condition  to  be  ex- 
amined. A 

11.  Thus,  where  a  large  part  of  the 
goods  were  shirts,  b^ms  and  col- 
lars, most  of  which  were  ii^Jured 
only  by  water  or  by  handling ;  Sdd 
that  the  insured  were  not  bound  to 
have  them  relaundried.  ib 


INSURANCE,  (MARINE.) 

1.  The  defendant  insured  the  plain- 
tifi^s  assignor  the  sum  of  $2100,  on 
700  barrel  of  apples,  upon  a  voyage 
flrom  New  York  to  Liverpool.  The 
apples  were  insured  as  being  of  that 
ralne.  The  memorandum  dause  of 
the  policy  declared  that  frtniU  {mtar 
aUa^  were  "warranted  by  tlw  ae< 
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sued  free  from  aT«ragB,  mkleas  gen- 
eraL'*  The  ship,  being  in  great  peril 
of  being  lost,  the  master  and  man- 
nera,  for  the  general  safety  and  pre- 
aenration  of  the  ship  and  the  other 
goods  and  merchandise  on  board 
of  her,  threw  OTerboard  476  of  the 
said  barreU  of  apples,  whereby  they 
were  lost,  and  the  remaining  22)4 
bairels  were  wetted  and  ii\jared. 
The  ship  arrived  at  Liverpool  with 
the  224  barrels  of  damaged  apples 
on  board.  The  plaintiff's  loss  in  gen- 
eral average  hiui  been  satisfied  by 
general  average  contributions  which 
he  had  recei^,  except  the  sum  of 
£2, 10, 5,  which  he  paid  in  contribu- 
tion on  700  barrels  of  apples,  at  the 
contributory  value  of  £66.  BddtJbBi 
the  rule  in  such  cases  is,  that  where 
the  contributory  value  exceeds  the 
insured  value,  whatever  is  paid  hi 
contribution,  by  the  excess  of  th« 
contributory  value  over  the  value  in 
tbe  policy,  is  paid  by  the  assured. 
On  wis  proportion  he  is  his  own  in- 
surer. For  whatever  is  paid  on  a 
contributory  value  not,  exceeding  the 
value  hi  the  policy,  the  assur^  is 
Indenmifled  op  the  proportion  in- 
sured. Sctehkisa  v.  The  CommemtA 
MuUuU  £mtramot  Oomptm^f  489 

2.  SMf  «b0,  that  this  rule,  appfied  to 
the  frets  of  this  case,  entitled  the 
plahitiff  to  a  verdict  for  £2,  10,  5, 
or  whatever  the  sum  was  which  he 
had  paid  hi  general  average  contri- 
butions. That  this  exonerated  the 
insurcits  from  all  liability  for  apartud 
kUf  M  a  partM  louj  and  made  them 
liable  to  the  plaintiff  for  the  actual 
genetal  average  loss;  the  insured 
value  of  the  memorandum  articles 
being  greater  than  thefr  contributory 
value.  ,  ib 

A.  and  B.  being  Johitly  Interested 
hi  the  shipment  and  aile  of  mer- 
chandise, agreed  that  as  part  of  such 
Joint  enterprise,  A.  should  procure 
insurance  on  such  merchandise  for 
the  benefit  of  both,  and  at  their 
Joint  expense.  A.  subsequently  pro- 
cured such  insurance  on  such  mer- 
chandise from  the  plaintiff,  by  a 
policy  insuring  him,  loss  payable  to 
«whom  it  might  concern,"  and 
agreed  that  the  parties  for  whom 
such  insurance  was  elected  should 
pay   the  premiuniB    of   insurance 

Bob.— I.  47 


agreed  uppn  therefor.  MtU  that  in 
such  case  the  policy  was  obtahied 
in  pursuance  of  the  original  agree- 
ment with,  and  authority  from,  B. 
That  A.  had  authority  to  bind  B.  for 
the  payment  of  tlie.  premiums  and 
did  so.  That  the  term  of  the  policy 
did  not  vary  the  liability  of  B., 
against  whom  Jointly  with  A.  the 
plainti£%  were  entitled  to  recover 
the  premiums  due.  Shm  Mutml  In* 
r  V.  BmiB,  602 


See  IVTBBBB!^,  1,  2. 


INTEREST. 

1.  Insurere  of  persons  having  a  special 
property  in  goods,  /or   iieeamU  ef 

^  whom  it  may  eoneem,  who  after  a  loss 
and  abandonment  intervene  and  re- 
cover a  part  of  the  goods,  as  matter 
of  right  and  receive  the  proceeds, 
without  knowing  the  owner,  in  an 
action  against  t^am  by  such  owner, 
for  money  had  and  received,  are 
not  liable  for  mterest  on  the  claim 
agamst  them,  until  they  have  nodoe 
of  his  claim..  SMwm  v.  Oom  £»• 
ehmtfef  ^.  Inturmiee  Compaiif,        14 

2.  The  right  to  interest  in  such  a  case 
is  a  question  of  law,  not  of  &ct  It 
is  oidy  in  that  dass  of  cases  where 
by  law  interest  may  be  recovered 
against  a  defendant  as  damages,  that 
he  has  a  right  to  have  the  Jury  pass 
upon  the  question  of  liability  there- 
for. t» 

8.  In  such  an  action  the  necessary  ex* 
penses  of  the  defendants,  paki  in 
recovering  and  selling  the  goods 
insured,  are  to  be  allowed  to  the 
defendants  to  be  deducted  from  the 
proceeds.  '  .     H 


JUDGMENT. 

.  A  Judgment  rendered  for  the  defend- 
ants in  an  action  to  recover  Uie  price 
of  goods  sold,  because  they  were 
sold  on  a  credit  which  had  not  ex- 
pired when  the  action  was  brought^ 
is  not  a  bar  to  a  second  action 
brouffht  after  such  credit  has  ex- 
pired   Wtleog  V.  Xm,  865 
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2.  Where  such  JadgmenUdoeB  Bot  af- 
flrmatiTely  disdose  the  groimd  upon 
which  it  WW  rendered,  hot  there  waa 
evidence  that  uncontradicted  proof 
of  such  unexpired  credit  was  intro- 
duced upon  the  trial  of  the  issues  in 
the  action  in  which  such  Judgment 
was  giren,  and  that  the  existence 
of  such  credit  was  made  the  only 
question  on  suhmttting  the  case  to 
Ihe  coun  on  such  trial,  it  will  be  pre- 
sumed that  the  judgment  proceeded 
solely  on  that  ground,  notwithstand- 
ing eridence  in  support  of  another 
defense  waa  given  on  the  trial.       ib 

8.  In  order  to  woAeT  the  transcript  of 
a  docket  of  a  Judgment  recovered 
in  one  of  the  district  courts  of  the 
dty  of  New  Tork,  admissible  in  evi- 
dence to  prove  the  judgment,  in  sup- 
port of  an  execution  thereon,  it  need 
not  state  that  a  transcript  of  such 
Judgment  had  been  given.  The  ac- 
tual filing  of  a  transcript  prior  to 
issuing  execution  may  be  established 
by  other  testimony.      Oarpenter  v. 

860 


4.  The  provision  of  the  statute,  (Lmot 
9f  1867,  vol.  1,  p.  707,  ^  69,)  which 
directs  that  the  clerk  <^  each  of  these 
courts  shall  keep  ^  a  docket  book," 
in  which  he  shall  enter  the  particu- 
lars prescribed  in  various  subdivi- 
sions of  the  section,  and  intended  to 
contain  a  history  of  the  proceedings 
in  the  action  to  and  beyond  judg- 
ment, are  merely  directory.  They 
impose  only  a  ministerial  duty  upon 
such  clerks,  the  omission  to  perform 
which  win  not  invalidate  a  judg- 
ment regularly  recoyered.  ib 

$.  Although  the  docket  and  a  tran- 
script are  made  evldepce,  there  is 
nothing  m  the  act  making  them  the 
only  evidence,  and  the  party  may 
atOl  resort  to  other  competent  eri- 
dence  to  prove  his  judgment,         ib 

6.  The  transcriptproduced  in  this  case 
held  to  contain  every  requisite  to 
show  a  regular  Judgment  ib 

7.  A  Judgment  being  in  proper  form 
against  Joint  contractors,  upon  ser- 
vice of  process  upon  one  of  them 
only,  evidence  that  the  other  did 
not  appear  in  person  or  by  attorney 
is  not  material,  in  his  behalf.  ib 

See  JuBiSDictxox,  1,  8, 4. 


JUDfiE'S  GHABGB. 
See  PsAOTics,  81, 82. 

JURISDICTION. 

1^  The  jurisdiction  of  a  court  to  rrader 
a  judgment  was  in  this  case  allowed 
to  be  impeached  fourteen  years  after 
its  entry,  by  proof  that  the  process 
was  never  in  fact  served  on  the  de- 
fendant   ^SaUhein  Y,  Ximmel,       109 

2.  A  promise  to  pay  a  judgment  doea 
not  preclude  the  defendant  fh>m 
showing  that  the  court  was  without 

;.  jurisdiction  to  render  it,  for  want 
of  service  of  process,  nor  is  it  any 
evidence  that  process  was  in  ftct 
served.  tfr 

8«  A  cause  of  action  for  damages  for 
.injuries  to  real  property  by  tbe  neg- 
ligence of  the  defendant)  is  neces- 
sarily local;  and  the  courts  of  this 
state  have  not  jurisdiction  of  such 
an  action  relating  to  real  property 
without  the  state.  MaU  v.  Oeddrnt^- 
ion,  267 

4.  But  a  cause  of  action  for  breach  of 
a  covenant  to  convey  real  property 
is  transitory;  and  if  the  courts  of 
this  state  obtain  Jurisdiction  of  the 
parties,  they  can  entertain  Jurisdic- 
tion of  the  action.  ih 


LANDLORD  AND  TENANT. 
See  VunooB  Aim  Pitbchasbb,  1,  2. 

LANDS  UNDER  WATER. 
See  New  Tobk,  (Cm  of,)  1, 2. 

LEASE. 

1.  The  estate  or  mterest  of  a  leasee  of 
real  property  under  a  sub-lease  made 
by  him  to  third  persons,  for  a  term 
exceeding  one  year,  with  a  reserva- 
tion of  a  right  of  re-entry  for  breach 
of  ooTenant,  is  an  estate  or  intersst 
in  land,  vrithin  the  meaning  of  the 
Btatute  of  firauds,  (2  J2.  S,  184,  %  6, 
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8;  29  Car.  11,  e.  8,  J^  1,  2,  8;)  and 
can  not  be  aasigned  by  parol.  Affote 
T.  Oiffnouaf,  278 

2.  The  Ikct  that  such  interest  was  held 
by  partners  npon  dissolution  of 
whose  partnership  it  was  treated  as 
passing  with  other  assets  to  a  new 
firm  which  succeeded  them,  does  not 
take  the  case  out  of  the  operation  of 
the  statute,  as  between  the  sub- 
lessees and  an  assignee  by  deed,    ib 

8.  Thus,  where  partners,  who  had 
taken  a  lease  of  premises,  and  sub- 
let a  part  for  a  term  of  years,  with 
the  reservation  of  such  right  of  en- 
try, dissolved  their  partnership,  and 
a  new  firm  was  formed,  which  ac- 
quired the  ownership  of  their  other 
assets  and  succeeded  to  their  posi- 
tion under  both  leases,  but  without 
any  assignment  in  writing;  EeldiMt 
a  debt  due  from  such  new  firm  to 
the  sub-lessees  could  not  be  set  off 
by  the  latter  against  a  claim  by  one 
who  held  a  subsequent  written  assign- 
ment of  the  lease  from  the  memlwrs 
of  the  original  firm,  for  rent  accrued 
after  such  assignment  ib 


LICENSE. 

A  stCktement  of  the  owner  of  real  prop- 
erty, to  another  person  who  applied 
fbr  leave  to  enter  thereon  and  remove 
certain  fixtures  furnished  by  him  for 
which  he  had  not  been  paid,  that  he 
himself  had  no  objection,  but  could 
not  give  his  express  consent,  for  fear 
of  trouble  with  the  mortgagees,  was 
not  a  license  to  remove  them.  Nor 
was  he  thereby  estopped  from  suing 
him  for  such  removal.  Sparki  v. 
Zeavjft  580 


JiIMTATIONS,  STATUTE  OP. 

1.  An  action  by  an  assignee  in  bank- 
ruptcy under  the  act  of  congress  of 
1841,  or  by  his  grantee,  to  recover 
possession  of  real  property  held  ad- 
versely to  the  bankrupt,  must,  by 
the  limitation  prescribed  by  that  act, 
be  brought  within  two  years  after 
the  date  of  the  decree  of  bankrupt- 
cy, or  if  the  cause  of  action  had  not 
then  accrued,  within  two  years  after 
it  did  accrue.    m«Hit$  r,  mmm,  60 


2.  An  action  brought  to  charge  the  de- 
fendants as  trustees  of  a  corporation 
organized  under  lawi  of  1848,  eh.  40, 
authorizing  the  formation  of  corpo- 
rations for  manufacturing,  mining, 
mechanical,  or  chemical  purposes, 
with  a  debt  of  the  company,  on  ac- 
count of  a  Allure  of  the  company  to 
file  the  annual  report  required  by 
section  12  of  that  act  to  be  filed 
within  twenty  days  from  January  1st 
in  each  year,  is  an  action  upon  a 
statute  for  a  penalty  or  forfeiture 
given  to  the  party  aggrieved,  within 
the  meaning  of  subdivision  2  of  sec- 
tion 02  of  the  €ode,  and  must  be 
commenced  within  three  years.  Tks 
Merehemtt*  Bmik  of  Now  Mmm  v. 
JNm,  891 


M 


MALICIOUS  PBOSECUTION. 

1.  In  an  action  for  malicious  prosecu- 
tion in  arresting  the  plamtifi'  for  fel- 
ony, the  fact  that  the  plaintiff  was, 
on  the  hearing,  committed  by  the 
magistrate  to  await  the  action  of  the 
grand  jury,  is  not  conclusive  evidence 
of  probable  cause.    Jlut^  v.  JPokl- 

121 


2.  Conclusive  evidence  means  either  a 
presumption  of  law,  or  else  evidence 
so  strong  as  to  overbear  all  other  in 

.    the  case  to  the  contrary.  ib 

8.  In  an  action  for  malicious  prosecu- 
tion, want  of  probable  cause,  though 
a  question  of  law,  may  properly  be 
passed  upon  by  the  jury,  in  the  ab- 
sence of  any  request  to  the  judge  to 
instruct  Ihem  as  to  the  law.  a 

4.  A  reftisal  to  nonsuit  will  be  sustain- 
ed on  appeal,  if  it  appears  that  Uiere 
was  finally  in  the  case  sufficient  evi- 
dence to  be  submitted  to  the  Jury,  ib 

6.  Slighter  evidence  win  suffice,  to  es- 
tablish the  want  of  probable  cause, 
than  to  establish  an  affirmative,     ib 

6.  What  constitutes  sufficient  probable 
cause  to- justify  a  prosecution  for  lar- 
ceny, ib 

St$  Falsi  iMPBisonmrr. 
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MARRIED  WOMEN. 

1.  Under  sections  274  and  287  of  the 
Code  as  amended  in  1862,  relatire  to 
a4!tion8  against  married  women,  it  is 
only  the  cause  of  action  against  or 
UabiMty  of  a  married  woman  defend- 
ant that  is  to  be  tried  in  the  action 
against  her.  The  detennination  of 
the  mode  of  satisfying  the  amount 
recoTere4  ia  postponed  until  the  ex- 
ecntion.  The  judgment  does  not 
cease  to  he  w  rmi,  although  form- 
ally wpermmam;  it  is  only  to  be  en- 
forced against  a  particular  kind  of 
property.    BdUnoin  t.  Kimmdy     109 

2.  It  Is  stiU  necessary,  in  an  action 
•gainst  a  married  wonuin,  to  allege 
in  the  complaint  the  fitcts  creathig 
her  peculiar  liability  for  an  act  re- 
lating to  her  separate  estate,,  or  re- 
lating to  trade  carried  on  by  her  for 
her  own  benefit.  ib 

8.  A  married  woman  can  not  be  ar- 
rested in  a  dvll  action.  ib 

4.  In  all  cases  of  a  judgment  against 
a  married  woman,  it  shoidd  be 
ezpresfdy  stated  therein  that  the 
amount  is  "  to  be  levied  or  collected 
out  of  her  separate  estate  and  not 
otherwise,"  and  the  execution  should 
follow  the  judgment,  in  its  terms,  ib 

5.  A  mere  absolute  judgment  •»  per- 
mmam  against  a  married  woman,  re- 
coTered  prior  to  1862,  is  not  suffi- 
cient to  entitle  the  creditor  to  sue 
her  tliereon,  and  recover  a  judgment 
against  her  separate  property.  The 
creditor  in  such  action  on  the  judg- 
ment must  also  establish,  at  least, 
that  the  original  cause  of  action  was 
such  as  to  entitle  the  plaintiff  to 
a  judgment  against  her  separate 
estate.  ib 

6.  A  married  woman,  who  carries  .on 
a  separate  business— as  she  is  allow- 
ed to  do  by  XoMw  of  1860,  p,  157, 
M»  90,  (  2— «nd  who  purchases 
goods  for  the  business,  and  uses 
them  therein,  is  liable  in  an  action 
for  the  price  of  such  goods.    CosUr 

176 


7.  So,  if  she  leases  a  store  for  a  busi- 
iness  conducted  by  her,  on  her  sep^ 
arate  account,  and  uses  it  for  that 
porpoeei  she  Is  liable  for  the  rent,  ib 


8.  It  aewu  that  a  false  representation 
by  a  married  woman,  carrying  on  a 
separate  business,  that  she  was  mak- 
ing a  contract — e.  g,  hiring  a  store — 
for  the  uses  of  such  business,  would 
render  her  liable  for  the  stipulated 
price.  ih 

9.  An  averment  in  the  complaint,  that 
the  defendant,  a  married  woman  who 
carried  on  a  separate  business,  rep- 
resented at  the  time  of  making  1^ 
contract  that  it  was  for  the  uses  of 
such  business,  is  sufficient  upon  de- 
murrer. If  the  contract  was  not  in 
&ct  for  the  use  of  such  business, 
it  must  be  alleged  by  vray  of  do- 


METROPOLITAN  POLICE. 

The  Metropolitan  Police  of  New  Tork 
are  authorized  by  law  to  arrest  per- 
sons suspected  by  them,  without  a 
warrant,  where  there  is  reason  to  be- 
lieve a  felony  has  been  committed. 
J^MTM  V.  JSrhm^  565 


MORTGAGE. 

1.  The  assignee  of  a  mortgage  takes  it 
sulject  to  any  equities  subsisting  in 
Ikvor  of  the  mDrtgagor,  and  any  per- 
son who  has  succeeded  to  his  estftte, 
at  the  time  of  the  assignment.  MaH- 
ietf  V.  Tathamt  246 

2.  Thus  where  one  holding  an  execu- 
tory contract  for  the  conveyance  to 
him  of  certain  premises  subject  to  a 
mortgage,  rendered  services  to  the 
mortgagee  upon  an  agreement  that 
their  value  was  to  be  received  as  pay- 
ment of  so  much  due  on  the  mort- 
gage, and  such  agreement  was  after- 
wards' assigned,  and  the  premises 
subject  to  such  mortgage  also  con- 
veyed to  a  third  person;  Seld  that 
the  latter  was  entitled  to  the  benefit 
of  the  application  of  the  value  of  such 
services  in  part  payment  of  such 
mortgage,  as  against  an  assignee  of 
the  mortgage  by  an  assignment  sub- 
sequently made.  ib 

8.  One  who  has  succeeded  to  the  es- 
tate of  the  mortgagor  is  not  estopped 
from  asserting  suc^  right  by  the  ftot 
that  his  Immediate  grantor  had  vh 
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Slimed  tbe  payment  of  the  mortgage 
for  its  ftdl  amomit)  and  agreed,  with 
the  mortgagor,  to  pay  it.  This  is  a 
mere  personal  obligation  of  snch 
grantor,  to  snch  mortgagor,  and 
does  not  so  run  with  the  land  as  to 
estop  his  grantee.  The  mortgagee 
oonkl  not  avail  himself  of  it,  nor  can 
his  assignee.  '  ib 

4.  Where,  npon  de&nlt  hi  the  payment 
of  interest,  npon  a  mortgage,  which 
provides  that  on  snch  default  the 
principal  shall,  at  the  mortgagee's 
option,  become  payable,  the  mort- 
gagee has  made  his  election  by 
bringing  an  action  claiming  to  fore- 
close for  the  whole  amount,  the  de- 
fendant has  a  right,  laihongh  after 
suit  brought,  to  tender  the  whole 
amount,  with  costs,  and  the  tender, 
if  reftised,  extinguishes  the  lien  of 
the  mortgage.  «&. 


N 


NE  EXEAT. 


The  writ  of  mexeai  is  abolished  by  the 
Code  of  Procedure.  The  only  cases 
in  winch  arrest  is  now  allowed  in 
dvil  acUons  are  prescribed  by  the 
Code.    /oAfwfofi  T.  j9hntioHt         642 


NEGLIGENCE. 
See  OwirsB  of  Pbofbbtt. 

NEW  TBIAL. 
See  PBAonoB,  86  to  88. 

NEW  YORK,  (CITY  OP.) 

1.  The  proviso  in  the  act  of  April  8, 
1807,  by  which  it  is  declared  that 
the  proprietors  of  lands  adjacent 
shall  have  the  pre-emptive  right  in 
an  grants  made  by  the  corporation 
of  the  city  of  New  York  of  the  lands 
under  water  in  the  Hudson  river, 
granted  to  the  city  by  that  act,  is  a 
mere  restraint  on  alienation,  which 
can  be  waived  by  the  original  grant- 
orsi  the  state ;  and  does  not  confer 


any  legal  right  to,  or  interest  in, 
such  lands  under  water,  upon  the 
proprietors  of  the  adjacent  uplands. 
Dnoie  V.  JPehner,  487 

2.  Por  a  breadi  of  the  provlBO,  by  the 
act  of  the  corporation  in  granting  to 
one  who  is  not  the  true  owner  of  the 
adjacent  upland,  the  state,  only,  can 
re-enter;  and  until  it  does  so,  such 
a  grant  can  not  be  annulled  in  a  col- 
lateral inquiry.  ib 

8.  The  notice  to  be  g^ven  to  owners  of 
buildhigs  under  £aws  of  1862,  ch. 
866,  in  case  of  inadequate  safeguards 
against  fire  in  New  York  dfy,  must 
state  the  infringement  with  sufficient 
precision  to  leave  no  doubt  as  to 
the  alteration  or  addition  required. 
Fh^e  DeparkneiU  y.  JFUKammm,      476 

4.  A  notice  stating  the  defect  hi  the 
alternative,  is  insufficient  to  ground 
an  action  for  a  violation  of  tiSs  stat^ 
ute.  a 


NOTICE. 
See  Nbw  Yobk,  (Citt  of,)  8, 4. 


OPENINGS  IN  SIDEWALK. 
See  OwBBB  OF  Pbofbbtt.  . 

OPINIONS  OF  WITNESSES. 

1.  In  proving  handwriting  by  the  opin- 
ion of  a  witness  having  a  competent 
knowledge  of  the  general  chsjacter 
of  the  handwriting  of  the  person  in 
question,  it  must  appear  that  the 
opinion  expressed  is  founded  solely 
upon  such  knowledge,  and  not  upon 
i^erences  from  other  fltcts  than  the 
character  of  the  handwriting.  Ma^ 
V.  Otbom,  689 

2.  If  the  witness  has  seen  the  person 
write  on  several  occasions,  his  belief 
as  to  the  genuineness  of  the  writing 
is  competent  to  go  to  the  jury,  how- 
ever weak  evidence  it  may  be  deem- 
ed.   (Fer  MoBELL,  J.  dissenting.)  ib 
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OWNEB  OF  PBOPERTT. 

1.  The  owner  of  prenuaes  having  an 
area  or  vault  under  the  highway  in 
front  thereof,  and  communicating 
therewith  hy  an  underground  paa- 
sage,  is  houndj  at  his  peril,  to-  pro- 
YidB  such  a  covering  for  an  opening 
into  such  vault  from  the  highway, 
that  the  latter  will  be  as  safe  to  pass 
over  as  it  would  have  been  if  no  such 
such  area  or  vault  and  opening  had 
existed.    Anderton  v.  J>iekie,        288 

2.  If  he  leases  the  premises  to  which 
such  vault  is  an  appurtenance,  with- 
out providing  a  covering  with  secure 
fastenings  for  such  opening  therein, 
he  is  liable  for  injuries  sustained  by 
a  passer  by,  who  falls  into  such  open- 
ing, although  such  covering  may 
have  been  removed  or  deranged  by 
the  tenant,  or  a  third  person.  ik 

8.  Any  interference,  assumption  of  con- 
trol, or  directions  given  by  the  owner 
of  buildings,  being  erected  for  him 
by  contractors  under  a  special  agree- 
ment giving  the  latter  the  control  of 
the  work,  renders  him  personally 
liable  for  uvjories  caused  to  third 
persons  by  the  negligent  conduct  of 
■uch  contractors,  in  work  done  in 
obedience  to  such  directions.  Mef- 
fmtm  T.  Bmkard,  482 


PABAMOUNT  TITLE. 
8ee  CovvBBBioK. 

PARTIES. 
See  Pbaotxcb,  28  to  29. 

PABTNEBSHIP. 

1.  The  change  by  a  partnership  of  prop- 
erty into  stock  of  a  corporation, 
formed  by  the  partners  for  the  pur- 
pose, received  by  them  in  payment 
for  the  transfer  of  such  property,  is 
not  per  ee  fraudulent  as  to  the  cred- 
itors of  such  partnership,  although 
the  partners  take  such  stock  in  their 
individual  names.  Pereae  ^Brooke 
Ft(per  Wbrke  v.  WUM,  181 


2.  The  mere  transfer  of  partnersMp 
property,  in  exchange  for  other 
property  which  \&  transferred  to  the 
members  of  the  firm  individually, 
neither  makes  the  transfer  per  ee 
fraudulent,  nor  is  it  conclusive  evi- 
dence of  any  intent  to  defraud  or 
delay  the  partnership  creditors,  un- 
less the  substituted  property  be  less 
valuable  than  that  sold,  leas  acces- 
sible to  process,  or  not  as  readily 
convertible  into  money  by  Judidid 
proceedings.  The  mere  iSaict  that 
the  title  to  the  substituted  property 
is  taken  by  the  members  of  the  firm 
severally,  can  only  be  important  in 
connection  with  oUier  evidence  tend- 
ing to  show  a  fraudulent  intoit.     •& 

8.  A  retiring  partner  who  releases  and 
assigns  all  his  interest  in  the  good 
will  of  the  business  of  the  firm  to 
his  co-partner,  does  not  thereby 
abandon  the  right  to  establish  and 
carry  on  a  business  similar  to  that 
of  the  late  firm,  provided  he  does 
not  commit  any  act  .to  mislead  cus- 
tomers into  the  belief  either  that  ho 
is  carrying  <m  business  as  the  suc- 
cessor of  the  old  firm,  or  that  when 
dealing  with  him  they  are  dealing 
with  such  successor.     Wl^  ▼.  /orm, 

821 

4r  No  one  who  was  formerly  in  tho 
employment  of  the  displaced  firm, 
but  upon  its  dissolution  unites  with 
such  retiring  partner  in  establishing 
such  new  business,  becomes  thereby 
subject  to  an  action,  by  the  purcha- 
ser of  the  good  will,  for  an  injunc- 
tion or  damages.  •( 

6.  Where  the  conditions  of  dissolution 
were  such  that  the  retiring  partner 
had  the  right  to  open,  and  for  his 
own  benefit  attend  to  business  men- 
tioned in,  letters  thereafter  addressed 
to  the  dissolved  firm  upon  certain 
business  subjects,  the  mere  opening 
and  answering  by  him  for,  apparent- 
ly, his  own  l^nefit  but  in  his  own 
name,  two  flctitioua  or  "  decoy  "  let- 
ters, addressed  to  the  late  firm,  at 
the  instance  of  the  plaintifi*,  the  suc- 
cessor to  the  good  will,  and  purport- 
ing to  be  upon  business,  to  which 
the  former  had  no  right  under  the 
terms  of  the  dissolution  to  attend, 
did  not  warrant  an  interference  by 
the  court  by  iivi^u^ction,  or  give  such 
successor  a  right  to  any  d^iages.  ti 
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6.  A  proTision  in  articles  of  co-part- 
nenlhip,  prescribing  a  definite  period 
for  its  continuance,  without  any  pro- 
hibition of  an  earlier  dlssolntion,  Is 
snffldent  to  prevent  either  party 
from  dissolving  it  at  will.  SmUh  y. 
MMloOt,  569 

7.  Where  the  articles  of  co-partnership 
do  not  give  either  partner  a  right  to 
dissolve  it  at  will,  an  allegation  by 
one  partner,  contained  in  a  pleading, 
which  is  not  responsiye  to  any  pro- 
posal of  his  adyersary,  of  his  desire 
to  dissolve,  is  not  equivalent  to  the 
acceptance  by  him  of  an  offer  to  dis- 
solve made  by  the  other  party,  a 
month  previously.  ib 

8h  Etidbvob,  4,  5,  6. 


PENALTT  OB  FOBFEITUBE. 

To  determine  whether  a  liability  to 
which  a  person  is  subjected,  is  by 
way  of  pcnialty  or  forfeiture,  it  is  not 
necessary  that  the  statute  in  the  lan- 
guage imposing  it  should  denomin- 
ate it  a  penalty  or  forfeiture.  When 
^e  statute  subjects  an  officer  of  a 
company,  as  such  officer,  to  a  lia- 
bzlily  to  pay  money  either  for  omit- 
ting to  perform  a  duty  enjoined,  or 
for  doing  an  act  prohibited,  and  does 
this  hi  a  case  where  but  for  such 
omission  of  duty  or  wrongftil  act  he 
'  woidd  be  under  no  liabUity,  he  is 
thereby  subjected  to  a  forfeiture  of 
the  sum  which  he  is  made  liable  to 
pay,  and  so  far  as  he  is  concerned, 
the  imposition  of  liabihty  is  by  way 
of  punishmtot  Th$  MerchemW  Bank 
o/IfiwHavmY.Mu,  891 


PLEADING. 

1.  Cbmplamt, 

1.  A  complaint  in  an  action  to  set  aside 
conveyances  and  other  instruments 
affecting  real  property,  on  the  ground 
that  they  were  obtained  by  fraud,  is 
not  sustained  by  proof  that  they 
constitute  a  mortgage  from  whicb 
the  plaintiff  has  a  right  to  redeem. 
This  is  not  a  mere  yEuiance,  but  a 
failure  to  prove  the  cause  of  action 
hi  its  enlue  scope  SBid  moaning. 
FaU0r»n  v.  FatUrton^  184 


2.  If  this  objection  be  taken  on  a  mo- 
tion, at  the  trial  before  a  referee,  to 
dismiss  the  complaint  upon  the  plain- 
tiff's evidence,  it  is  available  on  ap- 
peal from  a  Judgment  for  the  plaintiff 
upon  the  referee's  report  in  his  jhvor, 
although  no  exceptions  were  taken 
to  the  report  upon  the  ground  that 
the  cause  of  action,  as  found,  was 
not  that  set  forth  in  the  complaint.  ^ 

8m  Habbixp  Woxbv. 


8.  An  answer  which,  in  terms,  gener- 
ally denies  only  those  allegations  in 
the  complaint^  which  the  defendant 
designates  as  "  material,"  is  evasive, 
and  obnoxious  to  a  motion  that  it 
be  made  more  definite  and  certain. 
Mattimn  v.  Smith,  706 

4.  A  denial  in  an  answer,  should,  by 
its  words,  so  describe  the  allegations 
of  the  complaint  which  the  pleader 
intends  to  controvert,  that  any  per- 
son of  intelligence  can  identify 
theih.  t» 

6.  In  an  action  to  recover  moneys  al- 
leged to  be  due  to  the  plaintiff  from 

•  the  defendant,  a  defense  alleging  a 
mere  notice  from  a  third  person  to 
the  defendant,  that  he  was  the  owner 
of  such  moneys,  and  of  any  cause  of 
action  therefor,  demanding  payment 
to  himself  by  virtue  of  an  assign- 
ment from  the  plaintiff,  is  irrelevant. 
Carpenter  v.  jBdtf,  711 

6.  A  defense  setting  forth  supplemen- 
tary proceedings  taken  against  the 
plaintiff  by  a  judgment  creditor,  in 
which  the  plamtiff  and  the  defend- 
ant had  been  forbidden  to  transfer, 
dispose  of  or  interfere  with  the  prop- 
erty of  the  pbdntiff,  is  not  iR«le- 
vant.  .  ib 

7.  If  the  allegations  of  a  defense  are 
pertinent  to  the  controversy,  their 
sufficiency  is  only  to  be  tested  by 
demurrer  or  on  the  trial.  A  defense 
set  up  in  an  original  answer  is  not 
to  be  struck  out  as  irrelevant,  merely 
because  the  matter  of  it  arose  after 
suit  brought.  ib 

8e$  Pbaotiob,  2. 
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8.  B  teenuj  that  the  objection  that  it 
appears  by  the  oomplamt  that  the 
plaintiff  is  a  foreign  administrator, 
does  not  go  to  the  sufficiency  of  the 
canse  of  action.  It  should  be  taken 
by  demnrrer  on  the  ground  of  want 
of  capacity  to  sue.  An  omission  to 
demur  is  a  waiver  of  the  objection. 
JZoMtiM  Y.  fTtOt,  666 


PLEDGE. 

JSm  CHATtBL  MOBTOAGE,  1  tO  6. 

Stock. 


PORT  GHABOEB. 

Sm  COVBTITVTIOHAL  IiAW. 


PRACTICE. 

1.  Affidatit. 

2.  avbwbb,  8ha1l 
8.  Appbal. 

4.  Abbbbt. 
6.  Cabb. 

6.  CoXPLAtNT,  BUPFLBMBITTAL. 

7.  DiSOOYBBT  OP  BOOKB  ASD  PaPBBB. 

8.  Examination  op  Pabtieb. 

9.  Irspbctiob  op  Abticlbb. 

10.  Judgb'b  Chabob. 

11.  Judgment — Joindbb  op  Actions. 

12.  Judgment  of  Dismissal. 
18.  New  Tbial. 

14.  Repbbbncb. 
16.  Set  off. 
16.  Vebdigt. 

•  1.  4/ldavii. 

1.  An  affidavit  in  the  commencement 
of  which  the  deponent  is  designated 
by  name,  is  not  void  for  not  bemg 
subscribed  by  him.    Soide  v.  CAow, 

222 
2.  JbuwtTj  thmn. 

2.  In  an  action  upon  an  undertaking 
which  was  given  upon  obtaining  an 
ii^jonction  order,  and  condition^  to 
pay  all  damages  sustained  thereby, 
"  in  case  the  court  should  finally  de- 
cide that  the  plaintiff  (in  the  ii\junc- 
tion  suit)  was  not  entitled  thereto," 
a  denial  in  an  answer,  that  the  court 
by  which  such  order  was  issued  had 
decided,  in  the  action  in  which  it 


was  made,  that  the  plaintiff  was  not 
entitled  thereto,  and  that  the  |rt«8ent 
plaintiff  had  been  damnifled,  and 
that  the  defendant  was  indebted  to 
him,  raises  a  nutterial  isame,  where 
the  complaint  only  seta  out  a  recov- 
ery of  judgment  in  such  injcmctfon 
suit  by  the  plaintiff,  without  stating 
the  ground  of  such  judgment,  or  a 
dedsion,  in  terms,  that  the  plaintiff 
was  not  entitied  to  such  ii\Junction. 
DeForett  v.  Baicr,  700 

8.  Nor  can  it  be  established  to  be  sham, 
by  an  affidavit  showing  that  the 
complaint  in  the  uvjunction  suit  was 
dismissed,  without  disclonng  on 
what  ground.  «(  . 

4.  When  an  answer  is  struck  out  as 
sham  and  irrelevant,  the  proper 
method  of  obtaining  judgment  is  to 
proceed  as  if  no  answer  had  been 
put  in.  If  tiie  summons  be  for  re- 
lief, the  defendant  is  entitled  to  the 
usual  notice  of  application  for  judg- 
ment, after  the  answer  has  been 
stricken  out.  «l 

8.  Appeal. 

6.  On  appeal,  th^  respondents  are  en- 
titied to  the  benefit  of  any  presump- 
tion which  will  uphold  their  judg- 
ment   Tks  Let  Bemk  v.  Satteriee,    1 

6.  On  appeal  from  a  judgment  in  which 
the  validity  of  a  married  woman's 
contract  is  inv<4ved,  if  it  does  not 
appear  from  the  evidence,  properly 
in  the  case,  that  she  was  the  wife  of 
the  penon  with  whom  the  contract 
was  made,  the  appellate  court  will, 
in  support  of  the  judgment,  presume 
that  she  was  not  his  wife,  even  al- . 
though  the  surname  of  the  two  may 
be  the  same.  ib 

7.  An  order  appointing  an  appraiser  to 
ascertain  the  value  of  property  at- 
tached, fbr  the  purpose  of  discharg- 
ing the  attachment  upon  tiie  givmg 
of  an  undertaking,  is  not  appealaMe. 
It  does  not  involve  the  merits  or 
affect  a  substantial  right,  but  rests 
wholly  in  the  discretion  of  the  judge 
to  whom  the  application  is  made. 
Luptm  T.  JeweU,  689 

8.  Whersan  order  is  granted  upon  «»- 
dition  of  payment  of  costs,  actteptang 
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the  costs  under  fhe  order  is  a  walTer 
of  anyright  to i^peal  from  it        it 

9.  An  appeal  from  a  judgment  which 
has  been  snbeeqaently  settled,  snd 
of  which  sataafiuition  has  been  ao- 
knowMged,  will  not  be  heard  by 
the  oonri  merely  to  protect  the  rights 
of  the  reepondmt's  attorney  to  costs. 
If  the  settlement  of  the  Judgment 
be  a  fraud  on  his  rights,  his  remedy 
is  by  motion.    Ooek  ▼.  JPakner,     668 

10.  An  order  for  the  disooveiy  of  books 
and  papers  is  one  which  affects  a 
substantial  right,  and  is  i^pealable. 
JFboA  ▼.  IkFigmiefj  681 

11.  Afterjudgment  entered  absolutely, 
unless  there  is  a  special  order  to 
annex  the  case  to  the  Judgment  roll, 
an  ^>peal,  if  taken,  is  to  be  heard 
on  the  Judgment  roll  itselt  jinder- 
Mfi  ▼.  IHekie,  700 

8e$  Plxadiho — Complaint. 
IsBunajioB,  (FiBB,)  2. 

4.  Jrrut, 

12.  A  privato  person  who  merely  states 
to  Uie  officers  of  police  what  he 
knows  of  the  offense,  and  his  opinion 
that  there  is  ground  for  the  arrest, 
but  without  making  any  charge  or 
requesting  an  arrest,  does  not  tiiere- 
by  render  himself  liable  to  an  action 
for  illegal  anest.  J^nrfM  r.  .BriM,  666 

6.  On*. 

18.  The  practice  of  including  in  a  case, 
questions  withdrawn,  answers  ex- 
duded  without  objection,  and  testi- 
mony not  necessary  to  raise  the  ques- 
tions on  the  exceptions,  or  stated  in 
too  Yoluminous  a  form,  reprehended 
by  the  court  Eofnum  t.  Th$  JEtma 
Fir9  Jimmmoe  Oot^^atiy^  601 

14.  After  Judgment  entered,  a  case 
though  made,  and  settled  on  notice, 
can  not  be  annexed  to  the  Judgment 
roll,  except  by  a  special  order. 
Without  such  special  order,  an  ap- 
peal is  to  be  heard  on  the  Judgment 
roll  itself.    Andtrmm^.DiekU,    700 

6.  Complamtf  tupplemmUU, 
16.  Leave  to  file  a  supplemental  com- 
plaint does  not  establish  the  pUdn- 
tiff*8  right  to  sue  for  the  ongfaial 


cause  of  action.    P«r  SoBasnov,  J. 
JioUim  Y.  WtBt,  666 

7.  JDiieamy  ofbooka  mutpapmr; 

16.  An  application  for  the  discoTery 
of  books  and  papers,  should  not  be 
granted  where  the  entries  sought  for 
are  not  shown'  to  be  evidence,  but 
only  to  contain  information  by  which 
evidence  can  be  obtained.  Wooda  v. 
Jkligammt  681 

17.  In  such  an  application,  made  under 
the  provisions  of  the  Revised  Stat- 
utes, as  well  as  in  the  former  prac- 
tice in  courts  of  equity,  the  denial 
by  the  defendant  of  all  possession  or 
control  of  the  writings  sought  for, 
is  a  ftdl  answer,  notwithstanding-  the 
defendant  has  omitted  to  controvert 
an  allegation  that  he  had  delivered 
some  sudi  docum^nts  to  his  coun- 
sel t» 

18.  Such  an  order  is  not  sustainable 
under  the  powers  of  courts  at  com- 
mon law,  except  as  to  writings  which 
not  merely  furnish  evidence,  but 
which  are  the  foundation  of  the  ac^ 
tion.  ib 

19  Such  an  order  is  not  sustainable 
under  the  provisions  of  the  Code 
of  Procedure,  except  as  to  entries 
which  are  shown  to  be  capable  of 
being  used  as  evidence;  and  as  to 
such  papers  the  power  of  the  court 
is  discretionary,  and  should  not  be 
exercised  unless  it  appear  that  they 
are  indispensably  necessary.  d 

20.  If  it  appear  upon  the  am>lication, 
that  all  that  could  be  proved  by  such 
entries  could  be  otherwise  establish- 
ed, the  order  can  not  be  sustained,  ib 

21.  The  provisions  of  the  Code  do  not 
authorize  an  order  preduding  the 
defendant  from  a  defense,  or  from 
controverting  certain  frkcts  as  a  pen- 
alty for  his  refdsing  to  make  discov- 
ery of  books  and  papers;  but  con- 
fine the  consequences  of  such  refusal 
to  the  exdusion  of  the  document  as 
evidence,  and  the  punishment  of  the 
IMurty.  ib 

8.  XxmnmaUan  ofpartUi, 

22.  A  party  to  an  action  within  the 
meazdng  of  the  Code  is  one  who  is ' 
named  plaintiff  or  defendant)  and 
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■ppetn  on  the  record  u  such. 
WwtdM  y.  Jkl9^mitr$,  607 

28.  Thns,  where  the  Dominal  defendaot 
WM  the  president  of  an  unincorpo- 
rated Joint  stock  company,  and  the 
demand  in  suit  wae  against  the  com- 
pany only;  MM,  thi^  he  was  the 
IMurty  defendant,  and  might  he  re- 
quired to  submit  to  examination  as 
such.  ib 

24.  An  order  for  the  examination  of 
the  adverse  party  before  trial,  is  not 
inTalid  because  the  fact  that  the 
canse  is  at  issue  does  not  i^pear  by 
affidayit.  ib 

26.  A  party  who  was  summoned  to 
appear  for  examination  under  sec- 
tion 891  of  the  Code  of  Procedure, 
sent  his  attorney  on  the  return-day 
to  claim  that  his  e^camin'ation  was 
nnauthorized.  Seid,  that  this,  if  not 
a  waiver  of  his  rights  to  mileage, 
was,  at  least,  an  admission  of  the 
BufflcienCT  of  the  sum  which  had 
been  paid  to  him ;  and  threw  upon 
him  the  burden  of  showing  that 
proper  mileage  was  not  tendered,  ib 

26.  To  authorize  the  punishment  of  a 
party  for  contempt,  in  refusing  to  be 
examined  under  sections  890-893  of 
the  Code  of  Procedure,  it  need  not 
appear  that  the  misconduct  was  cal- 
cukted  to,  or  did,  defeat,  impair, 
impede,  or  prejudice  the  r|^hts  or 
remedies  of  any  party,  as  required 
by  2  ReYised  Statutes,  688,  section 
20,  in  ordinary  cases  of  contempt,  ib 

27.  A  joint  stock  company  is  not  such 
a  corporation  as  to  entitle  its  officer 
to  reftise  to  produce  its  papers  in 
his  custody,  when  required  by  sub- 
poena.    Weodt  T.  Jkl^am$r$,      669 

28.  A  party  to  an  action,  when  exam- 
ined as  a  witness  before  the  trial, 
under  section  890  of  the  Code,  can 
not  be  compelled  to  produce  docu- 
nments. .  ib 

29.  The  object  and  proper  course  of 
such  examination  stated.  tb 

9.  IntpeeUm  of  artidet, 

80.  The  court  has  no  power,  on  m<K 

'    tion,  to  compel  a  party  to  an  action 

to  submit  artides  which  are  the  sub. 


Jeci  thereof^  and  are  neither  books, 
documents,  nor  eyidenoe  of  them- 
selyes,  to  be  inspected  by  third  per- 
sons in  ordor  to  enable  them  thereby 
to  qualify  themselves  to  testify  as 
esqMrts,  in  the  action  for  the  party 
applying,  as  to  the  mere  quality  of 
such  articles.    Jsttm  y.  7\iiJta^    668 

10.  Jud^^i  6kmtg$. 

81.  A  Judge  at  the  trial  is  not  bound, 
without  the  request  of  parties,  to 
give  any  instructions  to  the  Jury. 
The  latter  are  presumed  to  be  ac- 
quainted with  all  the  rules  of  law,  in 
regard  to  wUch  the  parties  do  not 
require  than  to  be  instructed,  or  the 
court  does  not  instruct  them.  Havpt 
y.  PoiUvMiM,  121 

82.  An  erroneous  assumption  by  the 
Judge,  in  charging  the  jury,  that 
there  is  no  controversy  upon  a  par- 
ticular matter  of  fitct,  is  to  be  cor- 
rected not  by  an  exception,  but  by 
calling  his  attention  to  it,  that  he  may 
then  corre<;t  it.  Hiffinan  v.  li§ 
JEtna.FSrt  ^uuranet  Gbmptm^t      601 

11.  j¥dffmmt-~Jointbr  of  MetioHM. 
88.  Causes  of  action  on  several  judg- 
ments can  not  be  united  in  one  ac- 
tion, unless  all  the  debtors  in  the 
Judgments  are  the  same,  and  are 
made  defendants.    Brnna  v.  SaUtk, 

699 
12.  Jwfymmt  of  dismisatd, 

84.  A  Judgment  dismissing  a  supple- 
mental complaint  filed  by  a  repre- 
sentative of  a  deceased  pl^tifl;  who 
had  not  legal  capacity  to  sue,  grant* 
ed  at  the  trial,  solely  on  that  ground, 
is  not  a  bar  to  a  ftirther  prosecution 
of  the  action  by  a  proper  rqwesen- 
tative  who  has  such  capacity.  Sob- 
Mm  v.  WeOt,  666 

18.  NewiriaL 
86.  Evidence  of  the  admission  by  one 
party  to  an  action  of  a  fttct  or  occur- 
rence, material  to  the  issues  therem, 
and  made  before  the  trial,  in  regard 
to  which  his  testimony  on  such  trial 
conflicted  with  that  of  the  adverse 
party,  but  not  known  or  discovered 
or  likely  to  be,  by  the  li^r,  before 
such  trial,  is  sufficiently  newly  dis- 
covered evidence,  to  require  the 
granting  of  a  new  triaL    OaUop  v. 

fiMTt,  78 
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86.  Sach  eridenoe,  not  bmng  directly 
of  knowledge  of  the  fSeust  or  occur- 
rence admitted,  but  merely  of  an 
admission  tending  to  prove  it,  is  not 
cumulative,  being  of  a  different  kind 
and  occurrence  from  that  actually 
introduced  on  the  trial,  and  entirely 
independent.  ^ 

87.  Although  proof  of  such  admission 
might  detract  from  the  reliability 
of  the  testimony  of  the  party  mak- 
ing it,  it  might  do  so  as  well  on  the 
ground  of  want  of  memory  as  of 
veradty,  and  therefore  does  not  ne- 
cessarily impeach  the  character  of 
title  witness.  ib 

88.  8o  heldj  where  the  action  was  on 
a  bank  check,  against  the  drawer 
thereof;  and  the  point  at  issue  was 
whether  the  plaintiff  took  it  with 
knowledge  that  it  had  been  origi- 
nally delivered  to  a  third  person, 
with  the  understanding  that  it  should 
only  be  paid  out  of  funds  to  be  pro- 
vided by  the  latter,  ib 

14.  Sefermce. 

89*  The  plamtiff  having  recovered  a 
Judgment  setting  aside  a  conveyance, 
made  by  him,  of  certain  lots  of  land, 
and  requiring  the  defendant  to  re- 
convey  them  to  him,  the  defendant 
appealed,  and  on  such  appeal,  exe- 
cuted and  deposited  with  the  clerk 
of  the  court  a  deed  of  such  land,  -as 
security,  to  abide  the  event  of  the 
appeal ;  he  also  stipulated  with  the 
plaintiff  that  any  taxes  and  other 
Incumbrances  paid  by  the  latter, 
should  be  a  lien  in  his  favor,  in  case 
he  should  not  ultimately  prevail  in 
the  action.  The  Court  of  Appeais 
affirmed  the  judgment,  but  directed 
that  the  defendant  be  let  in  to  prove 
a  claim  against  the  plaintiff,  for  ser- 
vices, and  that  the  lands  should  stand 
as  security  for  such  claim,  with  pow- 
er to  the  court  below  to  release  aU 
or  a  part  of  the  lands,  or  substitute 
other  security,  as  might  be  equitable. 
Seld  that  this  authorized  the  court 
below,  pending  the  further  litigation, 
to  release  and  order  sold  sufficient 
of  the  land  to  repay  to  the  plaintiff 
taxes  and  other  incumbrances  which 
had  beeA  paid  by  him.  Maaon  v. 
J2«V,  660 

\  » 

10.  Pending  the  reference  in  such  case, 
ordered  under  the  dedsion  of  the 


Oourt  of  Appeals,  to  determine  the 
amount  due  to  the  defendant,  it  is 
not  proper  to  order  another  reference 
to  ascertain  what  amount  will  "  prob- 
ably "  be  allowed  him,  and  to  release 
to  the  plaintiff  so  much  of  the  land 
as  is  not  necessary  to  secure  such 
probable  amount.  The  amount 
should  be  ajBcertained  by  prosecu- 
ting the  first  reference;  and  mean- 
whUe  the  security  should  not  be 
changed  or  diminished,  unless  the 
plaintiff  shows  that  continuing  the 
existing  security  is  a  matter  of  special 
pr^udioe  to  him«  ib 

16.  M  (f. 

41.  The  denial  of  a  motion  to  set  off 
Judgments  is  not  a  bar  to  an  action 
to  compel  such  set-off.  FignUet  v. 
Geer,  626 

42.  A  debt  absolutely  assigned  to  a 
stranger,  pending  die  liti^tion,  and 
before  Judgment,  can  not  be  set  off 
against  another  debt.  But  on  mo- 
tion it  may  be,  in  an  action.  ib 

48.  At  law  set-offi  are  regulated  and 
controlled  by  the  statute,  and  both 
demands  must  be  liquidated  bv 
Judgment  before  a  set-off  can  be  had. 
But  as  in  equity  ^e  statute  does  not 
control,  the  demands  need  not  be 
liquidated,  in  order  to  be  set  off.  ib 

16.  Vftdiot. 
44.  The  rendering  of  a  general  verdict 
by  a  Jury,  and  its  reception  by  the 
court  without  objection,  either  by 
the  Judge  or  the  parties,  is  good, 
notwithstanding  the  fEulure  of  such 
Jury  to  find  upon  certain  spedal 
questions  of  fact,  upon  which  the 
court,  in  the  course  of  its  charge^ 
directed  them  to  find.   ifowv.iVi^ 

682 

46.  A  party  by  not  objecting  on  the 
trial  of  the  issues  in  an  action  to 
the  reception  of  a  general  verdict  of 
ia  Jury  without  their  written  answers 
to  particular  questions  of  fact  sub- 
mitted to  them  by  the  court  at  the 
same  time,  waives  any  right  of  ob- 
jection to  such  verdict*  And  the 
court,  by  permitting  such  general 
verdict  to  be  received,  without  any 
answer,  but  ah  oral  one,  by  the  fore- 
man of  such  jury,  to  such  particular 
questions,  must  be  considered  to 
have  withdrawn  the  consideration  of 
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mdi  quwUous  from  them  and  left 
tlie  oaae  to  stuid  on  the  general 
Terdict  alone.  ib 

46.  Where  in  muA  a  case  an  applica- 
tion is  made  by  either  party  to  hare 
the  aaswen  as  actually  giren  by  the 
foreman  inserted  in  the  record,  the 
adTerse  party,  if  he  has  done  no  act 
to  waive  the  objection  to  the  mode 
of  answering  as  not  being  in  writing, 
may  show  that  the  answers  actnaUy 
given  by  the  foreman  were  not  those 
which  the  Jnry  faitended.  Any 
amendment,  if  allowed,  should  be 
only  to  conform  the  whole  finding 
of  Um  Jury,  including  the  genertd 
verdict,  to  the  answers  intsnded,  and 
not  to  those  erroneously  given  by 
the  foreman.  & 

6(mBail. 

NiSxBAar. 

Oporxdva  or  Wktvsbbbb. 


PRB-ElfPTIYE  RIGHT. 

See  Dsin,  2,  8. 

Nbw  Tosk,  (Citt  of,)  1. 


PBINGIPAL  .AND  AGENT. 

Set  AOBBBMBVT,  7,  8. 

PBmOIPAL  AND  SURETY. 

1.  Although  a  surety  or  guarantor 
who  agrees  to  become  bound  for  a 
certain  sum  to  be  loaned  in  cash  to 
his  principal  for  particular  purposes, 
is  relieved  lh>m  liability  if  the  lend- 
er, knowing  of  such  agreement,  ad- 
vances the  amount  merely  by  trans- 
ferring securities  for  a  part  and  ad- 
justing the  residue  by  discharging 
an  old  debt;  yet  where  the  agree- 
ment of  the  lender  to  make  such 
an  advance  upon  the  guaranty  is 
first  made,  and  the  guaranty  having 
been  afterwards  obtained,  the  lender 
faithftilly  performs  his  agreement, 
the  surety  or  guarantor  is  not  ab- 
solved from  iSibility  because  the 
principal  debtor  induced  him  to  be- 
come bound  by  a  conceahnent  or 
misrepresentation  as  to  the  nature 
of  the  agreement,  unknown  to  the 
lender.    MeWMmu  v.  Marnn,     676 


2.  The  previous  deciflion  in  this  case 
in  6  DiMT,  276,  distingulBhed  and 
approved.  id 


PROBABLE  CAUSE. 

See  liALioiouB  Pbobbcdtiof. 

PROMISSORY  NOTES. 

1.  One  who  discounts  a  note,  receiving 
at  the  same  time  as  collateral  secu- 
rity for  its  paymwit^  a  note  made  by 
a  third  person  for  the"  mere  accom- 
modation of  the  borrower,  becomes 
Uiereby  a  bona  JIde  holder  of  such 
accommodation  note,  for  value,  and 
may  recover  thereon  against  the 
maker.  Bank  of  the  8iaU  of  Ifeto 
TorkT.  Vanderhoret,  211 

2.  An  accommodation  indorsement  is 
not  binding  unless  the  instrument 
indorsed  is  transferred  before  matu- 
rity. The  rule  that  a  note  transfer- 
red after  due  is  subject  to  all  the 
equities  attaching  to  it  in  the  hands 
of  the  person  so  tranafening  it,  is  not 
applicable  to  accommodation  paper 
transferred  to  subserve  the  purpose 
for  which  it  was  made.  Mmrm^om 
V.  Ihrr,  851 

See  Aobbbxbvt,  5,  8. 
Ebtoppbl,  1, 4. 


RAILROAD  COMPANIES. 

1.  The  mere  appearance  of  a  fire,  con- 
suming buildings  in  tfte  vicinity  d,  ' 
but  at  some  distance  fix>m,  a  rail- 
road track  in  a  city,  the  display  of 
a  red  light  upon  the  track,  and  re- 
quests by  firemen  and  others  to 
those  in  charge  of  an  approaching 
train,  to  stop  it^  without  giving  no- 
tice of  any  reason  for  stopping,  do 
not  make  it  the  duty  of  the  hitter 
to  stop,  so  as  to  render  the  com- 
pany, to  which  such  railroad  belong- 
ed, liable  in  damages  to  the  owner 
of  the  burning  buildings,  for  the 
cutting  of  hose  lying  across  the 
track,  by  tne  train  in  passing  slowly 
on,  whereby  the  supply  of  water  to 
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extingiiiflh  .the  fire  18  cnt  off.    Jlfatt 
▼.  Hke  SuebmSimSailroad  6b.,  685 

2.  The  servants  of  a  raOroad  company 
are  not  bound  to  stop  a  train  when 
ordered  to  do  so  by  strangers  with- 
out giving  a  reason.  ib 

8.  Damages  caused  by  the  spreading 
of  a  firo,  in  oonseqnence  of  the  de- 
fendant's negligently  iignring  a  hose 
actoallyin  use  in  exUnguifiung  it, 
whereby  the  only  supply  of  water 
andlable  for  the  purpose  was  stop- 
ped, are  too  remote  to  sustain  an  ac- 
tion. Whits,  J.  dissented  as  to  each 
pdnt.  ib 


s 

SALES. 
SSm  Vbvdob  asd  Pvbohassb,  8,  4. 

SET-OFF. 

S00  Lbasb,  8. 

PsAOTiof,  41,  42, 48. 

SHEBIFF. 

1.  A  requisition  in  proceedings  of  claim 
and  delivery  to  recover  possession  of 
goods,  in  an  action  brought  for  the 
purpose,  against  one  who  purchased 
them  at  a  Wrongful  sale,  will  justify 

.  the  sheriff  in  seizing  them,  althou^ 
the  defendant  acted  as  a  mere  agent 
in  the  purchase,  if  the  papers  are 
served  and  the  seizure  made  while 
the  goods  are  actually  in  his  posses- 
sion.   Saskma  v.  KeUtf,  160 

2.  Any  one  whose  goods  are  taken 
by  the  sheriff,  in  such  proceedings 
against  another  person,  -can  maintain 
an  action  against  the  sheriff  for  dam- 
ages, notwithstanding  his  having 
given  the  sheriff  notice  of  liis  claim, 
under  section  216  of  the  Code  of 
Procedure,  if  he  subsequently  with- 
drew it  to  enable  the  sheriff  to  de- 
liver the  goods.  ib 

8.  In  an  action  by  a  sheriff  upon  an 
undertakmg  given  to  him  by  a  d^ 
fendant  arrested  under  so  order  of 


airest  in  a  civil  action,  it  is  not  ne- 
cessary to  allege  in  the  complaint^ 
that  he  had  not  delivered  the  order 
of  arrest  and  undertaking  to  the 
plaintiff's  attorney  in  such  former 
action,  as  required  by  section  192  of 
the  Code  of  Procedure,  in  case  such 
attorney  demands  it.  WiUett  v.  Za»- 
talU,  618 

4.  Any  exoneration  of  tlie  sheriff  from 
liability,  by  such  delivery  and  the 
omission  of  the  plaintiff  to  except  to 
the  bail,  and  the  consequent  liabil- 
ity of  such  bail  to  the  plaintiff  in 
such  action,  must  come  from  and  be 
set  up  by  the  defendant  affirmative- 
ly, as  matter  of  defense  in  his  an- 
swer, a 

6.  It  is  not  necessary  to  allege  in  the 
complaint  in  such  action,  that  any 

.  action  has  been  brought  against  the 
sheriff.  ib 

6.  It  is  not  essential  to  aver  in  terms 
that  the  undertaking  was  delivered ; 
nor  does  an  averment  that  it  was 
under  seal  vitiate.  A 

7.  The  measure  of  damages  in  such  an 
action  is  prima  faeU  the  whole  amount 
of  the  undertaking.  ib 


SHIPS  AND  SHIPPING. 

1.  Although  the  mortgagee  of  a  ves- 
sel, notwithstanding  the  Mil  of  sale 
to  hnn  be  absolute  in  its  terms,  and 
he  is  registered  as  a  part  ovmer,  is 
not  thereby  made  liable  for  supplies 
ordered  by  a  person  not  authorized 
as  his  agent;  yet  he  may  be  made 
so  by  adopting  the  risk  and  expenses 
of  a  voyage  for  which  she  had  been 
chartered  and  is  to  be  fitted  out  by 
the  ship's  husbands,  and  refusing  to 
allow  it  to  be  made  at  their  expense 
and  profit.  So  Md  where  upon  an 
offer  to  permit  him  to  do  so,  by  a 
letter  of  such  ship's  husbands,  in- 
forming him  of  the  chartering  and 
intend^  fitting  out  such  vessel,  and 
that  he  would  be  liable  for  the  ex- 
penses and  outfits,  but  requesting 
him  to  say  if  he  desired  it  to  be  at 
their  expense  and  risk,  and  o£fering 
to  give  bond  if  he  would  do  so  for 
her  safe  return;  he  made  his  elec- 
tion to  do  so  by  bringing  an  action 
against  the  ship's  husbands  for  a 
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shATB  of  the  profits,  in  the  oom- 
pUdnt  in  which  he  stated  under  oath, 
that  he  had  not  elected  to  have  such 
voyage  at  the  risk  and  profit  of  such 
ship's  husbands,  but  hsd  acquiesced 
in  it  ss  for  his  account  in  part^-al- 
thongfa  he  never  had  answered  or 
otherwise  taken  notice  of  snch  let- 
ter.   I>dm»  ▼.  Wri^ht^  298 

2.  It  does  not  alter  such  UabiUty  that 
alter  the  voyage  the  ship's  husbands 
<JUspnted  his  right  to  share  in  the 
profits  and  his  consequent  liability 
for  expenses,  and  litlg^ed  his  action 
to  recover  his  share  of  the  profits ; 
and  therefore  evidence  of  these  fM^ts 
Is  not  admissible  in  defense  of  the 
action  against  hun  for  the  price  of 
the  snppnes.  A 

8.  The  same  principle  adopted  in  re- 
gard to  the  liability  of  a  mortgagee, 
for  repairs '  under  similar  drcnm- 
stances,  as  in  the  preceding  case  of 
IMofio  V.  WrigM  H  of.  for  supplies. 
JFIuim  V.  Wri^kt,  812 

4.  In  an  action  against  him  to  recover 
.  for  such  repaks,  evidence  of  the 
agreement  upon  which  the  bill  of 
sale  to  his  grantor  was  made,  and 
that  the  ship's  husbands  had  notice 
that  it  was  a  mere  collateral  secu- 
rity, is  not  admissible.  Nor  is  an 
affidavit,  made  by  one  of  them  in 
such  former  suit,  dwiying  that  such 
mortgagee  consented  to  the  voyage, 
or  was  uable  for  expenses ;  nor  evi- 
dence as  to  disposal  they  had  made 
of  the  proceeds  of  the  voyage.       ib 


BPEGIFIG  PEBFORMANCE, 
See  Equitable  Bilixp. 

STOCK. 

Pledgees  of  stock,  to  secure  the  pay- 
ment of  a  promissory  note  given  on 
a  loan  of  money,  are  liable  for  a 
wrongful  conversion  of  such  stock 
if  not  redelivered  on  demand  and 

.  tender,  although  they  are  excused 
by  a  stipulation  in  such  note  troia 
returning  the  identical  certificate  of 
stoc^  delivered  on  such  pledge, 
where  they  set  up  as  the  only  ground 
for  their  refosal  to  deliver,  a  Uen 


for  moneys  due  by  a  third  person. 
Sm^  V.  Jmdom,  261 

BUPBEME  COUBT. 

In  an  action  upon  an  administrator's 
bond,  by  a  creditor  to  whom  it  has 
been  assigned  by  the  surrogate,  to 
enable  him  to  bring  such  action  to 
recover  the  amount  of  such  smro- 
gate's  decree  for  the  payment,  by 
the  administrator,  of  the  plaintiff's 
demand,  if  it  appear  that  the  supreme 
court,  on  an  appeal  fhnn  the  sur- 
rogate's court,  has  made  an  order  or 
Judgment  in  terms  merely  reversing 
the  decree  in  question,  without  spe- 
cifying the  grounds,  this  court  will 
not  inquire  whether  the  i^peal  was 
,such  as  to  bring  the  decree  up  for 
review,  or  whether  the  reversal  was 
not  inadvertent  Redress  against 
any  error  in  the  proceedings  of  the 
Supreme  Court,  in  this  respect,  must 
be  sought  in  that  court  MtUhven  v* 
FatUn,  418 


SUBBOGATE. 

1.  The  surrogate  has  no  power,  with- 
out any  account  rendered  and  an  in- 
quiry into  the  assets  and  various 
debts  of  a  deceased  intestate,  to  de- 
cree absolute  payment  by  bis  per- 
sonal representative,  of  a  debt  not 
resting  in  Judgment  which  is  oon- 
testedbyhim.  SutkvenY.FatU$t,419 

2.  He  can  not  ^i^pon  a  creditor's  appli- 
cation for  payment  <u^d  without  any 
such  accounting,  try  the  merits  of  a 
disputed  claim  and  decree  payment 
And  although  such  personal  repre- 
sentative may  have  once  made  an 
admission  of  the  validity  of  such  de- 
mand, his  litigation  of  it  upon  such 
application  takes  away  the  surro* 
g^'s  Juris4iction.  d 

See  SuPBBMB  CouBt. 


TENANTS  IN  COMMON. 

1.  One  of  several  persons,  holdhig  the 
legal  title  to  real  proper^  as  ten- 
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ants  in  common,  who  is  in  ezdoslTe 
possession  under  an  agreement,  by 
which  the  others  have  released  their 
interests  and  agreed  to  convey  to 
him,  may  "li^fa*^*"  an  action  alone 
for  an  injury  to  the  premises  by  a 
third  person,  and  recover  the  whole 
damages  therein.  8park»  ▼.  XMvy, 
^^  680 

2.  Under  the  circumstances  of  this 
case,  the  plaintiff  did  not  establish 
his  equitable  title  to  the  whole  of 
the  real  estate  for  the  trespass  on 
which  this  action  was  brought. 
(Par  ButBouB,  J.  dissenting.)        ib 


U8UBT. 

1.  the  purchaser  of  personal  property 
pled^^  for  a  usurious  loan,  from 
the  borrower,  who  agrees  to  pay  the 
debt,  is  not  a  borrower  within  the 
meaning  of  the  statute  of  1887, 
which  permits  borrowers  on  usury 
to  TnaJTitaiu  actions  for  relief  from 
their  contracts  without  paying  or 
ofiforing  to  pay  principal  or  interest 
JBMtker  T.  Aekennm,  80 

X  But  in  an  action  by  such  a  pur- 
chaser, for  reliel  ftt>m  the  usurious 
contract,  it  is  not  a  ground  for  dis- 
missal of  the  complaint  at  the  trial 
that  it  does  not  contain  an  offer  to 
pay  what  is  equitably  due ;  but  he 
may  have  such  relief  upon  condi- 
tion of  maldng  such  payment,  with 
costs.  a 

8.  Where  such  a  purchaser  obtains  a 
fririher  usurious  loan  from  the  same 
lender,  giving  one  note  for  the  total 
amount,  and  pledging  other  prop- 
erty to  secure  the  whole,  the  prop- 
erty last  pledged  can  not  be  retained 
by  the  lender  as  security  for  the 
original  loan.  A 

4.  Although  a  debtor  can  not  recover 
back  securities  delivered  and  accept- 
ed in  payment  of  a  usurious  loan, 
yet  he  may  compel  the  rescission 
and  surrender  of  a  guaranty  for  the 
payment  of  such  securities,  given 
by  him  at  the  same  time.  ^ 


VENDOB  AND  PUBCHASEB. 

1.  OfSaaSrtaU. 

.  A  stipulation  either  in  a  deed  of 
real  property,  or  in  a  separate  instru- 
ment executed  by  the  vendor  and 
purchaser,  and  not  merged  in  the 
deed,  that  the  vendor  shall  retain 
possession  for  a  time,  and  then  shall 
deliver  possession  to  the  purchaser, 
does  not  create  the  relation  of  land- 
lord and  tenant,  between  them  dur- 
ing such  period.  The  premises  are 
meanwhile  at  the  risk  of  the  pur- 
chaser; and  the  vendor  is  not  liable 
to  him,  upon  such  contract,  for  a 
loss  by  fire  before  the  delivery  of 
don.    Mott  V.  OoddingUm,   2e7 


2.  Even  were  it  otherwise,  the  purcha- 
ser's acceptance  of  the  deed,  after 
the  fire,  with  knowledge  of  the  loss, 
would  extinguish  any  claim  to  ui- 
demnity.  ib 

8m  Bqvitabli  Bbusf. 

2.  OfChatUk. 

8.  The  seller  by  weight  of  merchan- 
dise in  bulk,  who  has  received  its 
price  according  to  the  weight  sped'^  • 
fled  in  weigher's  certificates  frirnlsh- 
ed  by  him  to  the  buyer,  is  estopped 
from  disputing  the  accuracy  of  such 
certificates  and  recovering  for  any 
excess  of  weight  of  such  merchan- 
dize beyond  that  specified  therein, 
after  such  buyer,  relying  on  the  ac- 
curacy of  such  certificates,  has  re- 
sold such  merchandize  by  weight 
and  received  ite  price  according  to 
the  weight  therein  mentioned.  OH- 
letpU  V.  Cairp0nier^  66 

4.  A  new  contract,  changing  the  mode 
of  payment  for  goods  bought,  which 
is  substituted  for  the  contract  for  the 
sale  of  goods,  after  the  latter  had 
been  executed,  by  the  seller,  and 
canceled  by  the  parties,  deprives 
the  seller  of  the  right  of  rescinding 
the  sale  and  reclaiming  the  goods, 
by  reason  of  a  fraudulent  intent,  on 
the  part  of  the  buyers,  not  to  pay 
therefor,  existing  only  at  the  time  of 
the  original  contract.  The  mere 
ftiilure  to  perform  the  new  contract 
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is  not  floffident  to  establiBh  that  tibe 
Mune  frandnkat  intent  continued  in 
respect  to  the  substMnted  contract. 
Bpatki  T.  X«My,  680 

Sh  C0HVSB8IOV. 

DSAMAOSB.    > 


VESSEL. 
8t$  Sbip8  AVD  SuiFPLIO. 


w 

WAIVER. 
8m  GHSoxa,  8. 

WILL. 

1.  Pictaraa,  statnee  and  corioeitlea  may 
pass  nnder  a  beqneet  of  "homeMd 
fo$tb  mid  MoimMdfiHrtdimr$f"  accord- 
ing to  their  connection  with  the 
owner's  residence,  the  frequency  of 
access  to  them,  and  their  mode  of 
being  used  by  himself  and  his  fiun- 
ily.  They  do  so  pass  when  employ- 
ed as  pennanent  ornaments,  and 
displayed  constantly  as  such  in  his 
residence.  Their  temporary  absence 
therefrom,  caused  by  a  mere  delay 


to  remore  them  In  case  of  a  change 
of  residence,  without  evidsnce  of  an 
intent  to  abandon  such  iwevimis  use 
of  them,  does  not  deprive  them  <3f 
their  character  as  household  goods 
or  fiunitnre.    Jki^tm  t.  ISOmtf     21 

2.  Where  a  testator,  the  owner  and 
keeper  of  a  public  hotel,  leased  to  a 
successor  in  buiriness,  before  makhtg 
his  will,  such  hotel  at  a  certain  rent^ 
and  at  a  separate  rent  some  tables, 
chauv,  billiard  tables,  plated  and 
glass  wars,  plate,  and  a  time  piece 
previously  used  in  such  hotel,  and  a 
collection  of  curiosities  previously 
kept  there  as  an  attraction  for  guests, 
and  also  left  on  deposit  in  such 
hotel,  to  be  removed  at  his  pleasure, 
certain  pictures,  statues  and  casts, 
SMi  that  under  the  bequest  of 
.household  ftimitnre  and  houoehold 
goods,  Ist  Tables  not  used  for  the 
public  refectory  at  the  hotel,  mir- 
rors, glass  ware  and  marble  clock 
would  pass.  2d.  That  curiosities  at 
the  testator's  private  residence,  and 
pictures,  statues  and  casts,  not  used 
as  ornaments  of  the  public  bar  room 
in  the  hotel,  but  only  left  there  un- 
til he  should  remove  them,  would 
also  pass.  8d.  Silver  plate,  not  pre- 
viously used  in  the  testator's  private 
residence,  curiosities  not  found  there, 
large  vessels,  suitable  only  for  a  ho- 
tel, as  well  as  billiard  tables  with 
their  appurtenances,  used  at  the 
hotel,  did  not  pass.  d 
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